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SUNSHINE ACT MEETINGS. 29408 


STAINLESS STEEL TABLE FLATWARE 
INDUSTRY 

Presidential memorandum ... 29259 

MEAT IMPORTS 

Presidential proclamation. 29261 

RESPIRABLE DUST 

Labor/MSHA issues notice of additional public hearings in 
West Virginia and Kentucky on 7-25 through 7-28-78. 29399 

SUPPLEMENTAL SECURITY INCOME 

HEW/SSA amends regulations establishing rules for valuing 


support and maintenance provided in kind to persons in certain 
household and non-medical institutional situations; effective 

7-7-78.... 29277 

HEW/SSA issues interim regulations concerning unearned 
income, and one-third reduction for living in another persons 
household; comments by 9-8-78 .. 29281 

SOCIAL SECURITY 

HEW/SSA provides for increases in old-age and survivors* 
benefits in cases of delayed retirement; effective 6-78 and 
1-79; comments by 8-7-78.-... 29275 

MEDICAID AND AID TO FAMILIES WITH 
DEPENDENT CHILDREN 

HEW/SSA proposes provisions concerning the reduction of 
Federal financial participation when States make erroneous 
expenditures; comments by 8-21-78.~. 29311 

BUSINESS LOANS 

SBA adopts regulation making Illegal and related business 
activities ineligible for financial assistance; effective 7-7-78 ... 29271 

REAL ESTATE INVESTMENT TRUSTS 

Treasury/IRS proposes provisions for taxation; comments by 
9-5-78....... 29317 

INTERSTATE LAND SALES 

HUD/ILSRO revises formal procedures and rules of practice to 
streamline procedures for conducting administrative actions; 
effective 9-15-78 (Part V of this issue).. 29494 


CONTINUED INSIDE 


































AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.) 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/COAST GUARD 

USDA/ASCS 


DOT/COAST GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 


DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 


POT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 


CSC 


• 

CSC 


LABOR 



LABOR 


HEW/FDA 



HEW/FDA 


Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next work day 
following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program Coordinator, Office 
of the Federal Register, National Archives and Records Service, General Services Administration, Washington, D.C. 20408. 

NOTE: As of July 3,1978, documents from the following agencies in the Department of Health, Education, and Welfare are no 
longer being assigned to the Tuesday/Friday schedule: Alcohol, Drug Abuse and Mental Health Administration (ADAMHA); Center 
for Disease Control (CDC); Health Resources Administration (HRA); Health Services Administration (HSA); National Institutes of 
Health (NIH); and Public Health Service (PHS). 




Published dally, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services 
Administration, Washington. DC. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U S.C . 
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I), Distribution 
is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402. 


The Federal Register provides a uniform system for making available to the public regulations and legal notices Issued 
by Federal agencies. These Include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public Inspection In the Office of the Federal Register the day before 
they are published, unless earlier filing Is requested by the Issuing agency. 


The Federal Register will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
In advance. The charge for Individual copies is 75 cents for each Issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U8. Government Printing Office, Washington. 
D.C. 20402. 


There are no restrictions on the republication of material appearing in the Federal Register. 
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INFORMATION AND ASSISTANCE 

Questions and requests for specific information may be directed to the following numbers. General inquiries may be 


made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 

"Dial - a - Reg” (recorded sum¬ 
mary of highlighted documents 
appearing in next day’s issue). 

Washington, D.C. 202-523-5022 

Chicago, III. 312-663-0884 

Los Angeles, Calif. 213-688-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation . 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


UNFAIR PRACTICES IN IMPORT TRADE 

ITC clarifies practice for disposition of motions filed in investi- 
gations; effective 7-7-78; comments by 8-7-78... 29275 

RADIOACTIVE MATERIALS 

NRC proposes amending regulations concerning misadminis- 
tration reporting requirements; comments by 10-5-78. 29297 

EMPLOYEE RETIREMENT BENEFIT PLANS 

Treasury/IRS provides final regulations relating to the filing of 


annual returns.—... 29291 

MINE SAFETY AND HEALTH 

Labor/MSHA issues rule governing representatives of miners 
for all mines and sets forth filing requirements; effective 

7 - 7-78 (Part VI of this issue). 29508 

Labor/MSHA requires each operator of a coal or other mine to 
file notification of legal identity; effective 9-5-78 (Part VI of this 

issue). 29510 

Labor/MSHA provides procedures for processing hazardous 
conditions complaints; effective 7-7-78 (Part VI of this issue) 29513 
Labor/MSHA sets forth rules of practice for petitions for 
modification of mandatory safety standard; effective 7-7-78 
(Part VI of this issue). 29516 

INDIAN LANDS 

Interior/BIA proposes minor revisions dealing with granting of 
rights-of-way; comments by 8-7-78. 29317 

ENDANGERED SPECIES 

ESSA proposes export findings regarding bobcat, lynx, river 
otter, and American ginseng for 1978-79 season; comments 
by 8-7-78 (Part IV of this issue). 29470 


OFF-ROAD VEHICLES ON PUBLIC LANDS 

Interior/BLM proposes regulations for management and con¬ 
trol; comments by 9-5-78 (Part II of this issue). 29412 

FLUE-CURED TOBACCO 

USDA/CCC announces the loan rates, availability, and maturi¬ 
ty dates for loans on 1978 crops stored on farms; effective 

7- 7-78.. 29267 

GOOD MANUFACTURING PRACTICES FOR 
MEDICAL DEVICES 

HEW/FDA announces availability of economic impact assess¬ 
ment of final regulation.... 29359 

FOOD ADDITIVES 

HEW/FDA approves use of xanthum gum in production of 
food-packaging materials; effective 7-7-78; objections by 

8- 7-78 . 29287 

PESTICIDES 

EPA establishes tolerance for residues of the herbicide 
dimethyl tetrachloroterephthalate on upland cress; effective 
7-7-78......... 29293 

GRAS STATUS 

HEW/FDA affirms that certain dextrans are generally recog¬ 
nized as safe; effective 8-7-78 . 29287 

NEW ANIMAL DRUGS 

HEW/FDA approves use of a selenium disulfide suspension 

on dogs as a cleansing agent; effective 7-7-78 . 29289 

HEW/FDA approves use of tolnaftate cream for treating ring¬ 
worm lesions in dogs and cats; effective 7-7-78 . 29289 
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HIGHLIGHTS—Continued 


MEETINGS— 

DOE: Solar Energy Policy. 7-13-78 . 29347 

International Forum on Solar Energy. 7-10-78. 29346 

HEW/HSA: PHS Hospitals Ad Hoc Advisory Committee, 7-7 

and 7-8-78.... .. 29360 

Labor/OSHA: Standards Advisory Committee on Cutaneous 

Hazards. 7-26, 8-21, 8-22, 9-13, and 9-14-78. 29363 

NASA: Geodynamics Panel of the ASC, SR and T Ad Hoc 

Advisory Subcommittee, 7-24 through 7-27-78. 29382 

Space and Terrestrial Applications Advisory Committee, 

7-25 and 7-26-7$. 29382 

NRC: Advisory Committee on Reactor Safeguards: 7-24 

through 7-25-78 (3 documents). 29385, 29386 


CHANGED MEETING— 

Commerce/NBS: Visiting Committee, 7-13-78. 29345 

HEARINGS— 

DOE/FERC: Exemption of aviation gasoline and kerosene- 
base jet fuel from mandatory allocation and price regula¬ 
tions; 8-1 and 8-3-78. 29298 

ITC: Certain combination locks, 7-25-78. 29361 

SEPARATE PARTS OF THIS ISSUE 

Part II, Interior/BLM. 29412 

Part III, Labor/ESA. 29418 

Part IV, ESSA. 29470 

Part V, HUD/ILSRO. 29494 

Part VI, Labor/MSHA (4 documents). 29508 


reminders 

(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is Intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


HUD/FHC—New construction and substantial 
rehabilitation; fair market rents; Guam and 
N.J. 24672; 6-7-78 


List of Public Laws 


Note No public bills which have become 
law were received by the Office of the Feder¬ 
al Register for inclusion in today’s List op 
Pub uc Laws. 

[Last Listing: July 6. 1978] 
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Meat imports; limitation. 29261 
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Stainless steel table flatware in¬ 
dustry, import relief. 29259 


EXECUTIVE AGENCIES 

AGRICULTURAL MARKETING SERVICE 


Rules 

Cotton: 

Classification, futures legisla¬ 
tion; bona fide spot cotton 
market removal; Augusta, 

Ga., extension of time. 29263 

Lemons grown in Ariz. and 

Calif. 29264 

Potatoes (Irish) grown in Colo .. 29266 
Nectarines grown in Calif. 29265 


AGRICULTURE DEPARTMENT 

See Agricultural Marketing 
Service; Commodity Credit 
Corporation; Federal Grain 
Inspection Service; Food and 
Nutrition Service; Food Safe¬ 
ty and Quality Service; Soil 
Conservation Service. 

CIVIL AERONAUTICS BOARD 
Notices 

Charters: 

Emergency transportation re¬ 


quirements . 29341 

Hearings , etc.: 

Compagnie Nationale Air 

France. 29341 

Foreign Air Carriers . 29342 

Pan American World Airways, 

Inc., et al.; correction . 29344 

REA Express, Inc. 29340 


COMMERCE DEPARTMENT 

See Industry and Trade Admin¬ 
istration; National Bureau of 
Standards; National Techni¬ 
cal Information Service. 

COMMODITY CREDIT CORPORATION 
Rules 

Loan and purchase programs: 

Tobacco, flue-cured. 29267 

CUSTOMS SERVICE 
Notices 

Trade name recordation appli¬ 
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ADMINISTRATION 
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etal. 29348 
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tended benefits; '‘on’* and 
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States (2 documents). 29363 

EMPLOYMENT STANDARDS 
ADMINISTRATION 

Notices 

Minimum wages for Federal and 
federally assisted construc¬ 
tion; general wage determina¬ 
tion decisions, modifications, 
and supersedeas decisions 
(Ala., Calif., D.C., Fia., Kans., 

La., Md., Mich., N.C., Pa., 

Term., Tex.). 29418 


FEDERAL COMMUNICATIONS 
COMMISSION 

Rules 

Maritime services, land and 
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Ship radio telegraph stations; 
assignment of frequencies; 
editorial changes. 29295 

Notices 

Canadian standard broadcast 
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Proposed Rules 
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Notices 
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al. 29351 


FEDERAL GRAIN INSPECTION SERVICE 
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American ginseng. 29470 
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al forum; meeting. 29346 

Solar energy policy, national 
forum; meetings. 29347 

ENVIRONMENTAL PROTECTION AGENCY 
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Pesticide chemicals in or on raw 
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tolerances and exemptions, 
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terephthalate. 29293 
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Pesticides; tolerances, exemp¬ 
tions, etc.: 

Avitrol . 29356 

Carzol. 29358 

Water pollution control: 

Data collection; schedule of 
surveys. 29355 
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Grain standards; inspection 
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Washington.. 29340 

FEDERAL HIGHWAY ADMINISTRATION 

Rules 

Motor carrier safety regula¬ 
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Hours of service; daily and 
multi-day driver’s log; exten¬ 
sion of time . 29295 

FEDERAL TRADE COMMISSION 

Proposed Rules 

Consent orders: 
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etal. 29304 

FISCAL SERVICE 

Notices 
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Levamisole phosphate injec¬ 
tion . 29288 
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Tolnaftate. 29289 

Biological products: 

Diagnostic standards; blood 
grouping serum; correction.. 29291 
Food additives: 
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polymers; use of xanthan 


gum. 29287 

GRAS or prior-sanctioned in¬ 
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HEALTH, EDUCATION, AND WELFARE 
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HEALTH SERVICES ADMINISTRATION 
Notices 

Meetings: 
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documents). 29377, 29379 
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The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's issue. A 
cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published since the revision date of each title. 
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[ 3195 - 01 ] 

Title 3—The President 

Memorandum of June 30, 1978 

Determination Under Section 202(b)(1) of the Trade Act; Stainless Steel Table 

Flatware 


Memorandum for the Special Representative for Trade Negotiations 

The White House, 
Washington, June 30, 1978. 

Pursuant to section 202(b)(1) of the Trade Act of 1974 (19 U.S.C. 
2252(b)(1)), I have detei mined the action I will take with respect to the report 
of the United Slates International Trade Commission (USITC), transmitted to 
me on May 8, 1978, concerning the results of its investigation of a petition for 
import relief filed by the Stainless Steel Flatware Manufacturers Association, 
Washington, D.C., on behalf of the domestic industry producing knives, forks, 
spoons, and ladles, with stainless steel handles, provided for in items 650.08, 
650.09, 650.10, 650.12, 650.38, 650.39, 650.40, 650.42, 650.54, 650.55, and, 
if included in sets, 651.75 of the TarifF Schedules of the United States. 

After considering all relevant aspects of the case, including those consid¬ 
erations set forth in section 202(c) of the Tade Act of 1974, 1 have determined 
that provision of import relief is not in the national economic interest. 

The imposition of import relief would not be an effective means to 
promote adjustment in the industry. The dominant firm in the domestic 
industry currently utilizes the most advanced manufacturing equipment and, 
along with a number of smaller firms, should remain profitable. Most major 
domestic producers of flatware currently rely on imports in a substantial and 
increasing degree to supplement the particular product lines in which they 
specialize and this trend is expected to continue. Import relief in the form of a 
tariff rate quota has been in effect for 13 out of the past 20 years in order to 
facilitate adjustment in this industry and additional relief would be inappropri¬ 
ate. Providing import relief again would be inconsistent with the international¬ 
ly accepted concept that import relief in escape clause cases should be of a 
temporary nature. 

Import relief would substantially increase costs to consumers, have an 
adverse impact on consumer demand, and discriminate against low-income 
purchasers. Consumer costs may increase even further if the moderating influ¬ 
ence that low price imports have on the prices of domestically produced 
flatware is eliminated. In a time when we are striving to control inflation, 
these added costs are unacceptable. 

Employment losses since 1975 have been small and many of the unem¬ 
ployed workers are currently receiving trade adjustment assistance benefits. 
The USITC estimates that overall domestic production of flatware should 
gradually increase even in the absence of relief and this should have a stabiliz¬ 
ing effect on the number of jobs in the industry. Further, expedited considera¬ 
tion of adjustment assistance petitions from workers, firms, and communities 
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THE PRESIDENT 

is still in effect as a result of the Presidential determination on the 1976 
import relief case. 

1 his determination is to be published in the Federal Register. 



[FR Doc. 78-19023 Filed 7-6-78; 11:07 am] 
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Proclamation 4577 


THE PRESIDENT 


29261 


July 4. 1978 


Quantitative Limitation On The Importation Of Certain Meat 


By the President of the United States of America 

A Proclamation 

The Act of August 22, 1964 (78 Stat. 594; 19 U.S.C. 1202 note), provides 
for the limitation of certain meat imports if import estimates exceed 1 10 
percent of an adjusted base quantity for that year. The limitation applies to 
fresh, chilled, or frozen cattle meal and fresh, chilled, or frozen meat of goals 
and sheep, except lamb. 

On December 30, 1977, the Secretary of Agriculture determined (43 FR 
987) in accord with Section 2(b)(1) of the Act that the adjusted base quantity 
of meat for the calendar year 1978 is 1,183.9 million pounds. The Secretary 
now has estimated (in the 1978 third quarterly estimate) that the aggregate 
imports of meat for 1978 will be 1,492.3 million pounds. This estimate 
exceeds 110 percent of the previously determined adjusted base quantity for 

1978. . . 

In accord with Section 2(c) of the Act, the President must limit the import 
of meat to the adjusted base quantity for 1978 of 1,183.9 million pounds, 
unless he increases or suspends that limitation pursuant to Section 2(d) of the 
y\ct 

NOW, THEREFORE, I, JIMMY CARTER, President of the United States 
of America, by the authority vested in me by Section 2 of the Act, do hereby 
proclaim as follows: 

1. The total quantity of the articles specified in item 106.10 (relating to 
fresh, chilled, or frozen meat) and item 106.20 (relating to fresh, chilled.^ or 
frozen meat of goats and sheep (except lamb)) of part 2B, schedule 1 of the 
Tariff Schedules of the United States, which may be entered, or withdrawn 
from warehouse, for consumption during the calendar year 1978, is limited to 
1,183.9 million pounds. 

2. In accord with Section 2(d) of the Act, I determine that the supply of 
meat described in Paragraph 1 hereof will be inadequate to meet domestic 
demand at reasonable prices. 

3. The limitation proclaimed in Paragraph 1 hereof is suspended during 
the period of calendar year 1978, which is the period that I determine to be 
necessary to carry out the purposes of Section 2(d) of the Act. 

IN WITNESS WHEREOF, I have hereunto set my hand this fourth day of 
July, in the year of our Lord nineteen hundred seventy-eight, and of the 
Independence of the United States of America the two hundred and third. 



[FR Doc. 78-19026 Filed 7-6-78; 11:09 am] 
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rules end regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are keyed to ond 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each 
month. 


[3410-02] 

Title 7—Agriculture 

CHAPTER I—AGRICULTURAL MAR- 
KETING SERVICE (STANDARDS, IN¬ 
SPECTIONS, MARKETING PRAC¬ 
TICES), DEPARTMENT OF AGRICUL¬ 
TURE 

PART 27—COTTON CLASSIFICATION 
UNDER COTTON FUTURES LEGISLA¬ 
TION 

Deferral of Effective Date for Remov¬ 
ing Augusta, Georgia from List of 
Bona Fide Spot Cotton Markets 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Final rule. 

SUMMARY: This rule defers until 
August 1, 1979 the removal of Augus¬ 
ta, Ga. from the list of bona fide spot 
cotton markets in § 27.93 of the Regu¬ 
lations for Cotton Classification under 
Cotton Futures Legislation (7 CFR 
Part 27). The date for the removal of 
Augusta, currently scheduled for 
August 1, 1978, is deferred for 1 year 
to provide additional time to further 
evaluate the market information 
needs in the State of Georgia and to 
develop a responsive program to meet 
those needs. 

EFFECTIVE DATE: August 1, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Loyd Frazier, Marketing Services 
Branch, Cotton Division. Agricultur¬ 
al Marketing Service. U.S. Depart¬ 
ment of Agriculture. Washington. 
D.C. 20250. 202-447-2147. 

SUPPLEMENTARY INFORMATION: 
On October 25, 1977 the U.S. Depart¬ 
ment of Agriculture issued a rule to 
remove Augusta, Ga. from the list of 
bona fide spot cotton markets effec¬ 
tive August 1, 1978. The U.S. Cotton 
Futures Act (90 Stat. 1841-46; 7 U.S.C. 
15b) requires the Secretary of Agricul¬ 
ture to designate bona fide spot mar¬ 
kets which may be used to establish 
settlement differences for futures con¬ 
tracts. The act directs the Secretary to 
designate only those markets in which 
cotton is sold in sufficient volume and 
under such conditions that accurately 


reflect the value of grades for which 
standards have been established. The 
decision to remove Augusta from the 
list of 10 bona fide spot markets on 
August 1, 1978 was made after evalua¬ 
tion of comments received in response 
to a notice of proposed rulemaking 
issued on August 26, 1977 and all other 
relevant information. It was deter¬ 
mined that Augusta market no longer 
met the criteria of a bona fide spot 
market as contained in the act. 

The decision to remove Augusta 
from the list of bona fide spot markets 
on August 1, 1978, prompted the De¬ 
partment to explore alternative means 
and methods to provide producers and 
the cotton industry with Georgia price 
information. In this connection a 
meeting was held by the Department 
in Macon. Ga. on March 24, 1978. The 
meeting was attended by 20 cotton in¬ 
dustry leaders but no concensus was 
reached as to the best means of pro¬ 
viding price information on Georgia 
cotton. Participants were invited to 
submit written proposals to the De¬ 
partment. 

A review of proposals received in the 
Department verified the absence of a 
clear concensus as to the best course 
of action to take to provide adequate 
market coverage for cotton interests in 
Georgia and surrounding States. 
Therefore, the Department finds that 
additional time is needed to (1) fur¬ 
ther evaluate and determine the need 
for price information and market news 
in Georgia and (2) develop a market 
information program that will be ef¬ 
fective, functional and responsive to 
the needs that are identified. 

§27.93 [Amended] 

Accordingly, § 27.93 of the regula¬ 
tions (7 CFR 27.93) governing cotton 
classification under cotton futures leg¬ 
islation is amended to defer the re¬ 
moval of Augusta, Ga. from the list of 
bona fide spot cotton markets until 
August 1, 1979. 

Dated: July 3.1978. 

William T. Manley, 
Acting Administrator . 

CFR Doc. 78-18796 Filed 7-6-78; 8:45 am] 


[1505-01] 

CHAPTER II—FOOD AND NUTRITION 
SERVICE, DEPARTMENT OF AGRI¬ 
CULTURE 

SUBCHAPTER A—CHILO NUTRITION 
PROGRAMS 


PART 230—FOOD SERVICE 
EQUIPMENT ASSISTANCE PROGRAMS 

Appendix—Second Apportionment of 
Food Service Equipment Assistance 
Funds Pursuant to Child Nutrition 
Act of 1966, for Fiscal Year 1978 

Correction 

In FR Doc. 78-16041 appearing at 
page 25134 in the issue for Friday, 
June 9, 1978; on page 25135, first 
column, in the table, “North Carolina” 
should read “North Dakota”. 


[Arndt. No. 2] 

PART 246— SPECIAL SUPPLEMENTAL 
FOOD PROGRAM FOR WOMEN, 
INFANTS AND CHILDREN 

AGENCY: Food and Nutrition Service. 
USDA. 

ACTION: Final rule. 

SUMMARY: This amendment post¬ 
pones until September 30, 1978 the 
final date by which certain provisions 
of the regulations governing State and 
local agency food delivery systems 
become effective. The Department is 
postponing the effective date because 
several States have indicated inability 
to meet the compliance deadline and 
because Congress is currently consid¬ 
ering a waiver of State compliance. 

DATE: This amendment becomes ef¬ 
fective on July 7, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Jennifer R. Nelson, Acting Director, 
Supplemental Food Programs Divi¬ 
sion, Food and Nutrition Service. 
U.S. Department of Agriculture. 
Washington. D.C. 20250, 202-447- 
8206. 
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RULES AND REGULATIONS 


SUPPLEMENTAL INFORMATION: 
On August 26. 1977, regulations for 
the Special Supplemental Food Pro¬ 
gram for Women. Infants and Chil¬ 
dren (WIC Program) were published 
in the F ederal Register (42 FR 43205; 
7 CFR Part 246). Section 246.10 of 
these regulations set forth design and 
operating requirements for State and 
local agency food delivery systems. 
The requirements of this section were 
to be implemented by July 26. 1978. 
Amendment number 1 to the regula¬ 
tions which was published in the Fed¬ 
eral Register on June 2. 1978 (43 FR 
23983), clarified these requirements. 

In writing section 246.10, the De¬ 
partment believed it was the intent of 
Congress to assure that WIC partici¬ 
pants receive the full WIC food pack¬ 
age prescribed for them by making the 
prescription foods available free to 
participants, and that it was also Con¬ 
gressional intent to require strict Pro¬ 
gram accountability. To accomplish 
that intent, State and local agency 
food delivery systems were required to 
be structured to ensure that partici¬ 
pants receive WIC foods free and to 
prohibit grocers from being reim¬ 
bursed more than the actual purchase 
price of the supplemental foods. Uni¬ 
formity of food delivery systems 
within the jurisdiction of the State 
and reconciliation of food instruments 
were required to improve State agency 
control of Program obligations and ex¬ 
penditures. Without these account¬ 
ability provisions, funds, which could 
be used to serve additional partici¬ 
pants, remain obligated in order to 
cover the full value of food instru¬ 
ments even though the full value of 
the food instruments was not used. 

There is currently a legislative pro¬ 
posal before the Congress related to 
the extension of WIC Program au¬ 
thorization which would release one 
State from compliance with section 
246.10 of the WIC Regulations. In ad¬ 
dition, several other States have indi¬ 
cated inability to meet the July 26 
deadline established for compliance. 
In order to allow time for Congression¬ 
al consideration of the issues involved 
in a waiver and to provide cooperating 
agencies with additional time in which 
to make the required operational 
changes, the Department is postpon¬ 
ing the effective date for implementa¬ 
tion of the provisions of section 246.10 
until September 30. 1978. Since WIC 
^legislation expires on that date it is 
not possible to extend that date fur¬ 
ther at this time. However, if new leg¬ 
islation is passed, it is the Depart¬ 
ment’s intention to publish regula¬ 
tions which would give the Secretary 
authority to grant extensions to States 
presenting a reasonable schedule for 
final compliance. 

Because the effective date for imple¬ 
menting section 246.10 is almost at 


hand, it is impracticable and contrary 
to the public interest to issue this rule, 
postponing the effective date, as a pro¬ 
posed rule. 

Therefore the R egul ations are 
amended as follows: 7 CFR 246.10 part 
(a), as amended, is hereby amended by 
deleting the July 26, 1978, effective 
date for State and local agencies to im¬ 
plement the provisions of that section, 
and inserting September 30, 1978, in 
lieu thereof. 

(Catalog of Federal Domestic Assistance. 
Program No. 10557). 

Dated: June 30. 1978. 

Carol Tucker Foreman, 
Assistant Secretary. 

CFR Doc. 78-18733 Filed 7-6-78; 8:45 am] 


[3410-30] 

[Arndt. No. 1331 

PART 271— PARTICIPATION OF 

STATE AGENCIES AND ELIGIBLE 
HOUSEHOLDS 

Food Stomp Program; Adding 
Wisconsin as an SSI Cash-Out State 

AGENCY: Food and Nutrition Service. 
ACTION: Final rulemaking. 

SUMMARY: States are currently per¬ 
mitted to provide the bonus value of 
food coupons to Supplemental {Securi¬ 
ty Income (SSI) recipients by increas¬ 
ing their cash payment grant. This 
rule adds the State of Wisconsin as an 
SSI cash-out State effective July 1, 
1978. To be considered an SSI cash-out 
State, the Secretar y of Health, Educa¬ 
tion. and Welfare (HEW) must deter¬ 
mine that the State’s supplement to 
SSI benefits includes the bonus value 
of food coupons. 

EFFECTIVE DATE: July 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

William R. Tlucek, Chief, State 
Agency Operations Branch, Family 
Nutrition Programs, 500 12th Street 
SW., Washington, D.C. 20250. 202- 
447-8360. 

SUPPLEMENTARY INFORMATION: 
Pub. L. 93-233, as amended, permits 
States to provide the bonus value of 
food coupons to SSI recipients by in¬ 
creasing their cash payment grant. In 
accordance with this law, the Secre¬ 
tary of HEW has determined that ef¬ 
fective July 1, 1978, Wisconsin will 
cash-out the bonus value of food cou¬ 
pons to its SSI recipients by increasing 
the State’s supplemental payment. 
This rulemaking revises § 271.10(c) ac¬ 
cordingly. 


Because this rulemaking is done in 
compliance v/ith the determination of 
the Secretary of Health, Education, 
and Welfare, and is based on a statuto¬ 
ry requirement, the Department has 
determined that proposed rulemaking 
is unnecessary and not in the public 
interest. 

Accordingly, Chapter II, Title 7. 
Code of Federal Regulations is amend¬ 
ed as follows: Section 271.10(c)(l)(i) is 
revised; (cXlXU) is amended by adding 
“Wisconsin” to the first sentence as 
follows: 

§271.10 Eligibility and certification of 
supplemental security income recipi¬ 
ents. 

• * • * • 

(c) Food Stamp Eligibility of SSI re - 
cipients— (1) Ineligible SSI recipients. 
(i) No SSI recipient shall be consid¬ 
ered a household member or an elder¬ 
ly person for food stamp program pur¬ 
poses if he or she resides in the States 
of California, Massachusetts, or Wis¬ 
consin. The Secretary of Health, Edu¬ 
cation, and Welfare has determined 
that California, Massachusetts, and 
Wisconsin qualify as cash-out States 
pursuant to the provisions in Pub. L. 
93-233, as amended. 

(ii) In California, Massachusetts, and 
Wisconsin, • • • 


(78 Stat. 703, as amended (7 U.S.C. 2011- 
2026).) 

Note.— The Food and Nutrition Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11821 and OMB Cir¬ 
cular A-107. 

(Catalog of Federal Domestic Assistance 
Programs No. 10.551, Food Stamps.) 

Dated: June 27, 1978. 

Carol Tucker Foreman, 
Assistant Secretary. 

[FR Doc. 78-18566 Filed 7-6-78; 8:45 am] 


[3410-02] 

CHAPTER IX—AGRICULTURAL MAR¬ 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE¬ 
PARTMENT OF AGRICULTURE 

[Lemon Reg. 153] 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

AGEN CY: Agricultural Marketing 
Service. USDA. 
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ACTION: Final rule. 

SUMMARY: This regulation estab¬ 
lishes the quantity of fresh Calif omia- 
Arizona lemons that may be shipped 
to market during the period July 9-15, 
1978. Such action is needed to provide 
for orderly marketing of fresh lemons 
for this period due to the marketing 
situation confronting the lemon indus¬ 
try. 

EFFECTIVE DATE: July 9, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Findings . Pursuant to the marketing 
agreement, as amended, and Order No. 
910, as amended (7 CFR Part 910), reg¬ 
ulating the handling of lemons grown 
in California and Arizona, effective 
under the Agricultural Marketing 
Agreement Act of 1937. as amended (7 
U.S.C. 601-674), and upon the basis of 
the recommendations and information 
submitted by the Lemon Administra¬ 
tive Committee, and upon other infor¬ 
mation, it is found that the limitation 
of handling of lemons, as hereafter 
provided, will tend to effectuate the 
declared policy of the act. 

The committee met on July 3. 1978, 
to consider supply and market condi¬ 
tions and other factors affecting the 
need for regulation and recommended 
a quantity of lemons deemed advisable 
to be handled during the specified 
week. The committee reports the 
demand for lemons continues strong. 

It is further found that it is imprac¬ 
ticable and contrary to the public in¬ 
terest to give preliminary notice, 
engage in public rulemaking, and post¬ 
pone the effective date until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 553), because of insuffi¬ 
cient time between the date when in¬ 
formation became available upon 
which this regulation is based and the 
effective date necessary to effectuate 
the declared policy of the act. Inter¬ 
ested persons were given an opportuni¬ 
ty to submit information and views on 
the regulation at an open meeting. It 
is necessary to effectuate the declared 
purposes of the act to make these reg¬ 
ulatory provisions effective as speci¬ 
fied, and handlers have been apprised 
of such provisions and the effective 
time. 

§910.453 Lemon Regulation 153. 

Order, (a) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period 
July 9. 1978 through July 15, 1978. is 
established at 300,000 cartons. 

(b) As used in this section, “han¬ 
dled” and “carton(s)” mean the same 
as defined in the marketing order. 

(Secs. 1-19, 48 Stat. 31, as amended: 7 U.S.C. 
601-674.) 


RULES AND REGULATIONS 

Dated: July 5, 1978> 

Charles R. Brader, 
Deputy Director, Fruit and Vege¬ 
table Division, Agricultural 
Marketing Service. 

[FR Doc. 78-18922 Filed 7-6-78; 8:45 ami 
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[Nectarine Reg. 10. Amdt. 11 

PART 916—NECTARINES GROWN IN 
CALIFORNIA 

Grade and Size Requirements 

AGENCY: Agricultural Marketing 

Service, USDA. 

ACTION: Final rule. 

SUMMARY: This amendment contin¬ 
ues through May 31, 1979. the current 
minimum grade and size requirements 
for shipments of fresh California nec¬ 
tarines. The amendment takes into 
consideration the marketing situation 
facing the California nectarine indus¬ 
try, and is necessary to assure that 
shipments of nectarines will be of suit¬ 
able quality and size in the interest of 
consumers and producers. 

EFFECTIVE DATES: July 16, 1978, 
through May 31, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader. 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Nectarine Regulation 10 was published 
in the Federal Register on May 11, 
1978 (43 FR 20218). On May 26, 1978, a 
proposal was issued (43 FR 22726) to 
extend the regulatory provisions 
through May 31, 1979. The notice al¬ 
lowed interested persons until June 27. 
1978, to submit written comments per¬ 
taining to the proposed amendment. 
No such material was submitted. 

The proposal was recommended by 
the Nectarine Administrative Commit¬ 
tee established under the marketing 
agreement, as amended, and Order No. 
916, as amended (7 CFR Part 916). 
This marketing agreement and order 
regulates the handling of nectarines 
grown in California and is effective 
under the applicable provisions of the 
Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). 

After consideration of all relevant 
matter presented, including the pro¬ 
posals in the notice and other availa¬ 
ble information, it is hereby found 
that the following amendment is in ac¬ 
cordance with this marketing agree¬ 
ment and order and will tend to effec¬ 
tuate the declared policy of the act. 

It is further found that good cause 
exists for not postponing the effective 
date of this amendment until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 553) in that (1) ship¬ 
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ments of nectarines are currently in 
progress and this amendment should 
be applicable to all such nectarine 
shipments in order to effectuate the 
declared' policy of the act; (2) the 
amendment is the same as that speci¬ 
fied in the notice to which no excep¬ 
tions were filed; (3) the regulatory 
provisions are the same as those cur¬ 
rently In effect; and (4) compliance 
with this amendment will not require 
any special preparation on the part of 
the persons subject thereto which 
cannot be completed by the effective 
time hereof. 

Order. The provisions of Nectarine 
Regulation 10 (§916.352; 43 FR 20218) 
are revised to read as follows: 

§ 916.352 Nectarine Regulation 10. 

Order, (a) During the period July 16, 
1978, through May 31. 1979, no han¬ 
dler shall handle: 

(1) Any package or container of any 
variety of nectarines unless such nec¬ 
tarines grade at least U.S. No. 1. Pro¬ 
vided, That nectarines 2 inches in di¬ 
ameter or smaller, shall not have 
fairly light colored, fairly smooth 
scars which exceed the aggregate area 
of a circle % inch in diameter, and nec¬ 
tarines larger than 2 inches in diame¬ 
ter shall not have fairly light colored, 
fairly smooth scales which exceed an 
aggregate area of a circle Vfe inch in di¬ 
ameter: Provided further, That an ad¬ 
ditional tolerance of 25 percent shall 
be permitted for fruit that is not well 
formed but not badly misshapen. 

(2) Any package or container of 
Mayred variety nectarines unless: 

(i) Such nectarines, when packed in 
molded forms (tray pack) in a No. 22D 
standard lug box, are of a size that will 
pack, in accordance with the require¬ 
ments of a standard pack, not more 
than 112 nectarines in the lug box; 

(ii) Such nectarines in any container 
when packed other than as specified 
in subdivision (i) of this subparagraph 

(2) are of a size that a 16 pound 
sample, representative of the nectar¬ 
ines in the package or container, con¬ 
tains not more than 105 nectarines. 

(3) Any package or container of 
Mayfair variety nectarines unless: 

(i) Such nectarines, when packed in 
molded forms (tray pack) in a No. 22D 
standard lug box, are of a size that will 
pack, in accordance with the require¬ 
ments of a standard pack, not more 
than 108 nectarines in the lug box; 

(ii) Such nectarines in any container 
when packed other than as specified 
in subdivision (i) of this subparagraph 

(3) are of a size that a 16 pound 
sample, representative of the nectar¬ 
ines in the package or container, con¬ 
tains not more than 102 nectarines. 

(4) Any package or container of 
Crimson, Gold. June Belle, June 
Grand, May Grand, Red June. Spring 
Grand, Armking, Zee Gold, Apache. 
Spring Red, Red King. Early Sun- 
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grand, Independence, Moon Grand, 
Star Grand I. Star Grand II, Summer 
Grand, Sun Grand, Kent Grand. Early 
Star. Pirebrite, or Red Diamond vari¬ 
ety nectarines unless: 

(i) Such nectarines, when packed in 
molded forms (tray pack) in a No. 22D 
standard lug box, are of a size that will 
pack, in accordance with the require¬ 
ments of a standard pack, not more 
than 96 nectarines in the lug box; or 

(ii) Such nectarines in any container 
when packed other than as specified 
in subdivision (i) of this subparagraph 
<4) are of a size that a 16 pound 
sample, representative of the nectar¬ 
ines in the package or container, con¬ 
tains not more than 90 nectarines. 

(5) Any package or container of 
Autumn Grand, Clinton-Strawberry, 
Fantasia, Flamekist, Flavortop, Gold 
King, Granderll, Grand Prize, Harry 
Grand, Hi-Red, Late Le Grand, Le 
Grand, Niagara Grand, Red Grand, 
Regal Grand, Richards Grand, Royal 
Grand, September Grand. Fairlane, 
Red Free. Bob Grand, Tom Grand, or 
Kings Kanyon variety nectarines 
unless: 

(i) Such nectarines, when packed in 
molded forms (tray pack) in a No. 22D 
standard lug box, are of a size that will 
pack, in accordance with the require¬ 
ments of a standard pack, not more 
than 88 nectarines in the lug box; or 

(ii) Such nectarines in any container 
when packed other than as specified 
in subdivision (i) of this subparagraph 
(5) are of a size that a 16 pound 
sample, representative of the nectar¬ 
ines in the package or container, con¬ 
tains not more than 78 nectarines. 

(b) As used herein, “U.S. No. 1” and 
'‘standard pack*’ mean the same as de¬ 
fined in the United States Standards 
for Grades of Nectarines (7 CFR 
51.3145-51.3160): “No. 22D standard 
lug box” means the same as defined in 
section 1387.11 of the “Regulations of 
the California Department of Food 
and Agriculture”, and all other terms 
mean the same as defined in the mar¬ 
keting order. 

(Secs. 1-19, 48 Stat. 31. as amended; 7 U.S.C. 
601-674.) 

Dated July 3, 1978, to become effec¬ 
tive July 16. 1978. 

Charles R. Brader, 
Deputy Director , Fruit and Vege¬ 
table Division , Agricultural 
Marketing Service. 

[FR Doc. 78-18797 Filed 7-6-78; 8:45 am) 


[3410-02] 

PART 948—IRISH POTATOES GROWN 
IN COLORADO—AREA NO. 3 

Handling Regulation 

AGENCY: Agricultural Marketing 
Service, USDA. 


RULES AND REGULATIONS 

ACTION: Final rule. 

SUMMARY: This regulation requires 
fresh market shipments of potatoes 
grown in Colorado—Area No. 3 to be 
inspected and meet minimum grade, 
size and maturity requirements. The 
regulation should promote orderly 
marketing of such potatoes and keep 
less desirable qualities and sizes from 
being shipped to consumers. 

EFFECTIVE DATE: July 10, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, Deputy Director, 

Fruit and Vegetable Division, AMS, 

U.S. Department of Agriculture, 

Washington, D.C. 20250, telephone 

202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Marketing Agreement No. 97 and 
Order No. 948, both as amended, regu¬ 
late the handling of potatoes grown in 
designated counties of Colorado Area 
No. 3. It is effective under the Agricul¬ 
tural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601-674). 
The Colorado Area No. 3 Potato Com¬ 
mittee, established under the order, is 
responsible for its local administra¬ 
tion. 

Notice of proposed rulemaking was 
published in the June 6, 1978, Federal 
Register (43 FR 24846) inviting com¬ 
ments by June 23, 1978. None was re¬ 
ceived. 

This regulation is based upon recom¬ 
mendations made by the committee at 
its public meeting in Greely, Colo., on 
May 17, 1978. 

The grade, size, maturity and inspec¬ 
tion requirements specified herein are 
similar to those issued during past sea¬ 
sons. They are necessary to prevent 
potatoes of low quality or less desir¬ 
able sizes from being distributed to 
fresh market outlets. They will benefit 
consumers and producers by standard¬ 
izing and improving the quality of the 
potatoes shipped from the production 
area. 

Exceptions are provided to certain of 
these requirements to recognize spe¬ 
cial situations in which such require¬ 
ments would be inappropriate or un¬ 
reasonable. 

Shipments are permitted to certain 
special purpose outlets without regard 
to the grade, size, maturity and inspec¬ 
tion requirements, provided that safe¬ 
guards are met to prevent such pota¬ 
toes from reaching unauthorized out¬ 
lets. Certified seed is exempt because 
requirements for this outlet differ 
greatly from those for fresh market. 
Shipments for use as livestock feed 
likewise are exempt. Since no purpose 
would be served by regulating potatoes 
used for charity purposes, such ship¬ 
ments are likewise exempt. Also pota¬ 
toes for most processing uses are 
exempt under the legislative authority 
for this part. 


Potatoes for prepeeling may be han¬ 
dled without regard to maturity re¬ 
quirements since skinning of such po¬ 
tatoes is of no consequence. Also, this 
year the maturity requirements termi¬ 
nate on December 31, 1978, because at 
that stage of the marketing season po¬ 
tatoes are generally mature with skins 
firmly set. 

Findings. After consideration of all 
relevant matter presented, including 
the proposal set forth in the aforesaid 
notice which was recommended by the 
Colorado Area No. 3 Potato Commit¬ 
tee, established pursuant to said mar¬ 
keting agreement and order, it is 
hereby found that the handling regu¬ 
lation, as hereinafter set forth, will 
tend to effectuate the declared policy 
of the act. 

It is hereby further found that good 
cause exists for not postponing the ef¬ 
fective date of this section until 30 
days after its publication in the Feder¬ 
al Register (5 U.S.C. 553) in that (1) 
shipments of potatoes grown in the 
production area will begin on or about 
the effective date specified herein, (2) 
to maximize benefits to producers, this 
regulation should apply to as many 
shipments as possible during the mar¬ 
keting season, and (3) compliance with 
this regulation, which is similar to 
that in effect during previous market¬ 
ing seasons, will not require any spe¬ 
cial preparation on the part of persons 
subject thereto which cannot be com¬ 
pleted by the effective date hereof. 

The regulation is as follows: 

§ 948.379 Handling regulation. 

During the effective date hereof 
through June 30, 1979, no person shall 
handle any lot of potatoes grown in 
Area No. 3 unless such potatoes meet 
the requirements of paragraphs (a), 
(b), and (c) of this section, or unless 
such potatoes are handled in accord¬ 
ance with paragraphs (d) and (e), or 
(f) of this section. 

(a) Grade and size requirements—all 
varieties. U.S. No. 2 or better grade, 
1% inches minimum diameter or 4 
ounces minimum weight. However. 
Size B may be handled if U.S. No. 1 or 
better grade. 

(b) Maturity ( skinning ) require¬ 
ments—all varieties. Through Decern 
ber 31, 1978, for U.S. No. 2 grade, not 
more than “moderately skinned.” and 
for all other grades, not more than 
“slightly skinned”; thereafter no ma¬ 
turity requirements. 

(c) Inspection. (1) No handler shall 
handle any potatoes for which inspec¬ 
tion is required unless an appropirate 
inspection certificate has been issued 
with respect thereto and the certifi¬ 
cate is valid at the time of shipment. 
For purpose of operation under this 
part it is hereby determined pursuant 
to paragraph (d) of § 948.40, that each 
inspection certificate shall be valid for 
a period not to exceed 5 days following 
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the date of Inspt ion as shown on the 
inspection certificate. 

(2) No handler may transport or 
cause the transportation by motor ve¬ 
hicle of any shipment of potatoes for 
which an inspection certificate is re¬ 
quired unless each shipment is accom¬ 
panied by a copy of the inspection cer¬ 
tificate applicable thereto and the 
copy is made available for examina¬ 
tion at any time upon request. 

(d) Special purpose shipments. (1) 
The grade, size. ma :urtty and inspec¬ 
tion requirement of paragraphs (a), 
(b), and (c) of this section shall not be 
applicable to shipments of potatoes 
for 

(1) Livestock feeit 

(ii) Charity; 

(iii) Canning, freezing, and “other 
processing“ as hereinafter defined; 
and 

(iv) Certified seed potatoes (§948.6). 

(2) The maturity requirements set 
forth in paragraph <b) of this section 
shall not be applicable to shipments of 
potatoes for prepeeling. 

(e) Safeguards. Each handler making 
shipments of potatoes pursuant to 
paragraph (d) of this section shall: 

(1) Prior to shipment, apply for and 
obtain a Certificate of Privilege from 
the committee; 

(2) Furnish the committee such re¬ 
ports and documents as required, in¬ 
cluding certification by the buyer or 
receiver on the use of such potatoes; 
and 

(3) Bill each shipment directly to 
the applicable buyer or receiver. 

(f) Minimum quantity. For purposes 
of regulation under this part, each 
person may handle up to but not to 
exceed 1,000 pounds of potatoes per 
day without regard to the require¬ 
ments of paragraphs (a) and (b) of this 
section, but this exception shall not 
apply to any shipment of over 1,000 
pounds of potatoes. 

(g) Definitions. The terms “U.S. No. 
I” “U.S. No. 2.” “Size B." “moderately 
skinned" and “slightly skinned" shall 
have the same meaning as when used 
in the United States Standards for 
Grades of Potatoes (7 CFR 2851.1540- 
2851.1566) including the tolerances set 
forth therein. The term “prepeeling" 
means the commercial preparation in 
a prepeeling plant of clean, sound, 
fresh potatoes by washing, peeling or 
otherwise removing the outer skin, 
trimming, sorting, and properly treat¬ 
ing to prevent discoloration preparato¬ 
ry to sale in one or more of the styles 
of peeled potatoes described in 
§2852.2422 United States Standards 
for Grades of Peeled Potatoes (7 CFR 
2852.2421-2852.2433). The term “other 
processing" has the same meaning as 
the term appearing in the act and in¬ 
cludes, but is not restricted to, pota¬ 
toes for dehydration, chips, shoe¬ 
strings, starch, and flour. It includes 
only that preparation of potatoes for 
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market which involves the application 
of heat or cold to such an extent that 
the natural form or stability of the 
commodity undergoes a substantial 
change. The act of peeling, cooling, 
slicing, dicing, or applying material to 
prevent oxidation does not constitute 
“other processing." All other terms 
used in this section shall have the 
same meaning as when used in Mar¬ 
keting Agreement No. 97, as amended, 
and this part. 

(h) Applicability to imports. Pursu¬ 
ant to §8e of the act and §980.1, 
“Import regulations" (7 CFR 980.1), 
round white varieties of Irish potatoes, 
except certified seed potatoes, import¬ 
ed into the United States during the 
period August 1, 1978, through June 4, 
1979, shall meet the minimum grade, 
size, quality, and maturity require¬ 
ments specified in paragraphs (a) and 
(b) of this section. 

(Secs. 1-19, 48 Stat. 31. as amended; 7 U.S.C. 
601-674.) 

Dated July 3, 1978 to become effec¬ 
tive July 10. 1978. 

Charles R. Brader, 
Deputy Director, Fruit and Vege¬ 
table Division, Agricultural 
Marketing Service. 

CFR Doc. 78-18798 Filed 7-6-78: 8:45 am] 


[3410-05] 

CHAPTER XIV—COMMODITY CREDIT 
CORPORATION, DEPARTMENT OF 
AGRICULTURE 

SUBCHAPTER B—LOANS, PURCHASES, AND 
OTHER OPERATIONS 

PART 1421—GRAINS AND SIMILARLY 
HANDLED COMMODITIES 

Subpart—1978 Crop Farm Stored 
Flue-Cured Tobacco Loan Supplement 

AGENCY: Commodity Credit Corpo¬ 
ration, USDA. 

ACTION: Final rule. 

SUMMARY: This rule announces the 
loan rates, availability, and maturity 
dates for loans on 1978 crop Flue- 
cured tobacco stored on farms. Under 
this rule, price support loans will be 
made available to eligible producers of 
Flue-cured tobacco stored on farms. 
This rule is necessary because market 
facilities for Flue-cured tobacco at 
times become crowded delaying pro¬ 
ducers’ opportunity to sell such tobac¬ 
co or to obtain price support through 
cooperative marketing associations. 

EFFECTIVE DATE: July 7. 1978. 

FOR - FURTHER INFORMATION 
CONTACT: 

Dalton Ustynik (ASCS), 202-447- 
6611, P.O. Box 2415, Washington, 
D.C. 20013. 
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SUPPLEMENTARY INFORMATION: 
On Tuesday. March 21, 1978, a notice 
of proposed rulemaking was published 
in the Federal Register (43 FR 11707) 
stating that the Secretary of Agricul¬ 
ture was preparing to establish the 
support level for the 1978 crop of each 
eligible kind of tobacco and that no 
substantive changes were contemplat¬ 
ed in the method of supporting tobac¬ 
co or in the pric e su pport regulations 
appearing at 7 CFR Part 1464. The 
public was invited to comment on the 
proposed rule; Seven comments were 
received. 

Discussion of Comments 

Five commenters favored continu¬ 
ation of the tobacco price support pro¬ 
gram without substantive change; two 
commenters opposed any price sup¬ 
port for tobacco. The Secretary of Ag¬ 
riculture, however, is required by Fed¬ 
eral law to make price support availa¬ 
ble to eligible producers of tobacco. 

After considering all responses, the 
Secretary has determined that farm 
stored loans for - Flue-cured tobacco 
will be continued at approximately 75 
percent of the average level of support 
for Flue-cured tobacco. These regula¬ 
tions are issued without substantive 
change. 

Final Rule 

The general regulations governing 
price support for the 1978 and subse¬ 
quent crops, and the Subpart—1972 
and Subsequent Crops Flue-cured To¬ 
bacco Farm-Stored Loan Program 
Regulations, published at 37 FR 16931. 
are further supplemented for the 1978 
crop of Flue-cured tobacco by revising 
7 CFR. §§1421.420 through 1421.425 
and the title of the subpart to read as 
follows: 

Subport—1978 Crop Form Storod Fluo-Curod 
Tobacco Loon Supplomont 

Sec. 

1421.420 Availability. 

1421.421 Farm storage Interim loan rate. 

1421.422 Rate of interest. 

1421.423 Liquidation of loans. 

1421.424 DeUvery charge. 

1421.425 Maturity of loans. 

Authority: Secs. 4 and 5. 62 Stat. 1070. as 
amended (15 U.S.C. 714 b and c); secs. 101. 
106, 401. 403. 63 Stat. 6 (7 U.S.C. 1441. 1445, 
1421, and 1423). 

Subpart—1978 Crop Farm Stored 
Flue-Cured Tobacco Loan Supple¬ 
ment 

§1421.420 Availability. 

Producers may obtain farm storage 
loans on their eligible Flue-cured to¬ 
bacco stored in Alabama, Florida, 
Georgia. North Carolina. South Caro¬ 
lina, and Virginia. To do so. they must 
request such loans at the local county 
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ASCS office not later than November 
1. 1978. 

§1421.421 Farm storage interim loan rate. 

The loan rate will be 91 cents per 
pound for regular varieties or 46 cents 
per pound for discount varieties on the 
quantity of eligible tobacco offered as 
security for such loans. Producers 
must certify that the grade of the va¬ 
riety of the tobacco offered is equal to 
or better than the average grade of a 
normal crop. If a producer certifies 
that the grade is below such average 
quality, the loan rate shall be 15 cents 
less than the loan rate which would 
otherwise apply. 

§ 1421.422 Rate of interest. 

Loans shall bear interest at the rate 
announced in a separate notice pub¬ 
lished in the Federal Register. 

§1421.423 Liquidation of loans. 

(a) Section 1421.19 of the general 
regulations (liquidation of farm stor¬ 
age loans) shall not apply to this pro¬ 
gram. Loans shall be liquidated by one 
of the following methods, at the pro¬ 
ducer’s option: (1) Repayment of the 
principal, plus interest, on or before 
maturity to the county office which 
approved the loan. Repayment may be 
made by the producer, by the buyer, 
or by the marketing recorder when 
the tobacco securing the loan is sold. 
(2) Delivery of the tobacco as directed 
by CCC. Producers shall deliver to a 
cooperative association designated by 
CCC a quantity of Flue-cured tobacco 
eligible for price support having a set¬ 
tlement value equal to the outstanding 
principal balance of the loan. Delivery 
shall be made during the week begin¬ 
ning immediately after the close of 
the 1978 auction marketing season. 

(b) The association will advise pro¬ 
ducers of the time and place at which 
the tobacco is to be delivered in liqui¬ 
dation of farm storge loans. The asso¬ 
ciation will also determine the settle¬ 
ment value of tobacco delivered on the 
basis of the grade and quality thereof 
as determined by the inspection serv¬ 
ice of the Agricultural Marketing 
Service. USDA. 

§1421.424 Delivery charge. 

Notwithstanding the provisions of 
1421.11 of the general regulations, 
there shall be no delivery charge on 
the tobacco delivered to the associ¬ 
ation. 

§ 1421.425 Maturity of loans. 

Farms storage loans on Flue-cured 
tobacco will mature on December 1, 
1978, unless demand for repayment is 
made earlier. 
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Signed at Washington, D.C., on June 
29, 1978. 

Stewart N. Smith. 
Acting Executive Vice President, 
Commodity Credit Corpora¬ 
tion. 

[FR Doc. 78-18734 Filed 7-6-78; 8:45 ami 


[3410-37] 

Title 9—Animals and Animal Products 

CHAPTER III—FOOD SAFETY AND 
QUALITY SERVICE (MEAT AND 
POULTRY PRODUCTS INSPECTION), 
DEPARTMENT OF AGRICULTURE 

SUBCHAPTER A—MANDATORY MEAT 
INSPECTION 

PART 312—OFFICIAL MARKS, 
DEVICES, AND CERTIFICATES 

PART 316—MARKING PRODUCTS 
AND THEIR CONTAINERS 

Amendments to the Regulations Con¬ 
cerning "U.S. Retained" Tags and 
the Marking of Outside Containers 
of Condemned Livers 

AGENCY: Food Safety and Quality 
Service. USDA. 

ACTION: Final rules. 

SUMMARY: This document makes 
minor, nonsubstantive changes in the 
Federal meat inspection regulations. 
One change deletes an obsolete de¬ 
scription of “U.S. Retained” tags. The 
other amendment corrects references 
to a regufation previously amended 
concerning condemned livers. 

EFFECTIVE DATE: July 7, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. J. P. Lyons, Chief Staff Officer, 
Inspection Standards and Regula¬ 
tions Staff, Technical Services, Meat 
and Poultry Inspection Program, 
Food Safety and Quality Service, 
U.S. Department of Agriculture, 
Washington, D.C. 20250, 202-447- 
3219. 

SUPPLEMENTARY INFORMATION: 
Program inspectors use the ‘‘U.S. Re¬ 
tained” tag (MP Form 427) to tempo¬ 
rarily control seized carcasses and 
parts on slaughter floors. The form is 
a set of tags that separates into four 
individual tags each bearing an identi¬ 
cal serial number. The individual tags 
are attached to the head, viscera, and 
each half of the retained carcass to 
maintain the related identity until a 
disposition is made. Each tag is promi¬ 
nently identified by the words “UJS. 
Retained” so that plant employees 
know the significance of it when it is 
attached to a carcass. Physical descrip¬ 


tion of the full set of tags in the Code 
of Federal Regulations is unnecessary. 
Moreover, the current description, in 
the Federal meat inspection regula¬ 
tions. is obsolete. Rather than updat¬ 
ing the description, the Administrator 
is deleting it to avoid amendments to 
the regulations each time the “U.S. 
Retained” tag (MP Form 427) is 
changed. 

On June 11, 1976, §314.10 of the 
meat inspection regulations regarding 
the condemnation of livers was amend¬ 
ed (41 FR 23701). However, the cita¬ 
tions contained in § 316.13(h) regard 
ing the marking of outside containers 
of livers and referring to the regula 
tion that was amended, were over¬ 
looked. This document corrects those 
citations to correspond with §314.10. 
as amended. 

Accordingly, the Federal meat in¬ 
spection regulations (9 CFR 301.1 et 
seq.) are amended as follows: 

§312.6 [Amended! 

1. Section 312.6(a)(1) is amended by 
deleting the last sentence. 

2. Section 316.13(h) is amended to 
read as follows: 

§ 316.13 Marking of outside containers. 

• * • * » 

(h) The outside containers of livers 
prepared as described in § 314.10(b) 
shall be marked as prescribed in 
§ 314.10(c) of this subchapter. 


(Sec. 21, 34 Stat. 1260. as appended, 21 
U.S.C. 621; 42 FR 35625, 35631.) 

These amendments make minor al¬ 
terations in the regulations. They do 
not create, alter, or revoke any rights 
or duties. 

Accordingly, it is found upon good 
cause, under the administrative proce¬ 
dure provisions in 5 U.S.C. 553, that 
notice and other public procedure with 
respect to these amendments are un¬ 
necessary. And good cause is found for 
making these amendments effective 
July 7. 1978. 

Note.— The Food Safety and Quality Serv¬ 
ice has determined that this document does 
not contain a major proposal requiring 
preparation of an Inflation Impact State 
ment under Executive Order 11821 and 
OMB Circular A-107. 

Done at Washington, D.C., on: June 
28, 1978. 

Robert Angelotti, 
Administrator , Food Safety 
and Quality Service. 

[FR Doc. 78-18865 Filed 7-6-78; 8:45 ami 
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[3410-37] 

PART 331—SPECIAL PROVISIONS 
FOR DESIGNATED STATES AND 
TERRITORIES; AND FOR DESIGNA¬ 
TION OF ESTABLISHMENTS WHICH 
ENDANGER PUBLIC HEALTH AND 
FOR SUCH DESIGNATED ESTAB¬ 
LISHMENTS 

SUBCHAPTER C—MANDATORY POULTRY 
PRODUCTS INSPECTION 

PART 381—POULTRY PRODUCTS 
INSPECTION REGULATIONS 

Designation of the State of New 
Hampshire 

AGENCY: Food Safety and Quality 
Service, USDA. 

ACTION: Final rule. 

SUMMARY: The Secretary of Agricul¬ 
ture hereby designates the State of 
New Hampshire as required under sec¬ 
tion 301(c)(3) of the Federal Meat In¬ 
spection Act and section 5(c)(3) of the 
Poultry Products Inspection Act. Rep¬ 
resentatives of the Governor of New 
Hampshire have advised this Depart¬ 
ment that the State of New Hamp¬ 
shire is no longer in a position to con¬ 
tinue administering the State meat 
and poultry inspection programs after 
June 30, 1978. Accordingly, effective 
August 6, 1978, all establishments op¬ 
erating under the New Hampshire 
meat or poultry inspection programs 
shall be subject to the provisions of 
titles I and IV of the Federal Meat In¬ 
spection Act and sections 1-4, 6-10, 
and 12-22 of the Poultry Products In¬ 
spection Act. 

EFFECTIVE DATE OF THIS DOCU¬ 
MENT: July 7, 1978. 

FOR ADDITIONAL INFORMATION 
CONTACT: 

Dr. J. K. Payne, Director, Federal- 
State Relations Staff, Field Oper¬ 
ations, Meat and Poultry Inspection 
Program, Food Safety and Quality 
Service. U.S. Department of Agricul¬ 
ture. Washington, D.C. 20250. 202- 
447-6313. 

SUPPLEMENTARY INFORMATION: 
Representatives of the Governor of 
the State of New Hampshire have ad¬ 
vised this Department that the State 
of New Hampshire is no longer in a po¬ 
sition to continue administering the 
State meat Inspection program after 
June 30, 1978, and have requested the 
Department to assume the responsibil¬ 
ity for carrying out the provisions of 
titles I and IV of the Federal Meat In¬ 
spection Act, with respect to establish¬ 
ments within the State at which 
cattle, sheep, swine, goats, or equines 
are slaughtered or their carcasses, or 
parts or products thereof, are pre¬ 
pared for use as human food, solely 
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for distribution within such State, and 
with respect to intrastate operations 
and transactions concerning meat 
products and other articles and ani¬ 
mals subject to the Federal Meat In¬ 
spection Act, and persons, firms, and 
corporations engaged therein. 

Also, representatives of the Gover¬ 
nor of the State of New Hampshire 
have advised this Department that the 
State of New Hampshire is no longer 
in a position to continue administering 
the State poultry inspection program 
after June 30, 1978, and have request¬ 
ed the Department to assume the re¬ 
sponsibility for carrying out the provi¬ 
sions of sections 1-4, 6-10, and 12-22 of 
the Poultry Products Inspection Act 
with respect to establishments within 
the State at which poultry are slaugh¬ 
tered or poultry products are pro¬ 
cessed for use as human food, solely 
for distribution within such State, and 
with respect to intrastate operations 
and transactions concerning products 
and other articles and animals subject 
to the Poultry Products Inspection 
Act. and persons, firms, and corpora¬ 
tions engaged therein. 

The Secretary heretofore deter¬ 
mined that the State of New Hamp¬ 
shire had developed and activated re¬ 
quirements at least equal to the re¬ 
quirements under titles I and IV of 
the Federal Meat Inspection Act and 
sections 1-4, 6-10, and 12-22 of the 
Poultry Products Inspection Act. How¬ 
ever. such titles and sections contem¬ 
plate continuous, ongoing programs, 
and in view of the termination date 
now applicable to the New Hampshire 
programs, it is hereby determined that 
New Hampshire is not effectively en¬ 
forcing requirements at least equal to 
those imposed under titles I and IV of 
the Federal Meat Inspection Act and 
sections 1-4, 6-10, and 12-22 of the 
Poultry Products Inspection Act. 
Therefore, notice is hereby given that 
the Secretary of Agriculture desig¬ 
nates said State under section 
301(c)(3) of the Federal Meat Inspec¬ 
tion Act and section 5(c)(3) of the 
Poultry Products Inspection Act. 

On August 6, 1978, the provisions of 
titles I and IV of the Federal Meat In¬ 
spection Act shall apply to intrastate 
operations and transactions in said 
State and to persons, firms, and corpo¬ 
rations engaged therein, to the same 
extent and in the same manner as if 
such operations and transactions were 
conducted in or for “commerce.” 
within the meaning of the Federal 
Meat Inspection Act, and any estab¬ 
lishment in the State of New Hamp¬ 
shire which conducts any slaughtering 
or preparation of carcasses or parts or 
products thereof of cattle, sheep, 
swine, goats, horses, mules, or other 
equines, must have Federal inspection 
or cease its operations, unless it quali¬ 
fies for an exemption under section 
23(a) or 301(c) of the Federal Meat In¬ 
spection Act. 
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Also, on August 6, 1978, the provi¬ 
sions of sections 1-4, 6-10, and 12-22 of 
the Poultry Products Inspection Act 
shall apply to intrastate operations 
and transactions in said State and to 
persons, firms, and corporations en¬ 
gaged therein, to the same extent and 
in the same manner as if such oper¬ 
ations and transactions were conduct¬ 
ed in or for “commerce.” within the 
meaning of the Poultry Products In¬ 
spection Act, and any establishment in 
the State of New Hampshire which 
conducts any slaughtering or process¬ 
ing of poultry or poultry products 
must have Federal inspection or cease 
its operations, unless it qualifies for an 
exemption under section 15 or 5(c)(2) 
of the Poultry Products Inspection 
Act. 

Therefore, the operator of each such 
establishment who desires to continue 
any such operations after June 30. 
1978, should immediately communi¬ 
cate with the Regional Director for 
Meat and Poultry Inspection, as listed 
below, for information concerning the 
requirements and exemptions under 
the Acts and application for inspection 
and survey of the establishment: 

Dr. M. J. Hatter, Director, Meat and Poul¬ 
try Inspection Program. Northeastern 

Region. Seventh Floor. 1421 Cherry 

Street, Philadelphia. Pa. 19102. telephone 

215-597-4219. 

§331.2 [Amended) 

Accordingly, the table in §331.2 of 
the Federal meat inspection regula¬ 
tions (9 CFR 331.2) is amended as fol¬ 
lows: 

1. In the “State” column, “New 
Hampshire” is added immediately 
below “Nevada.” 

2. In the “Effective date of applica¬ 
tion of Federal provisions” column. 
“August 6, 1978,” is added on the line 
with “New Hampshire.” 

(Secs. 21 and 301(c), 34 Stat. 1260. as amend¬ 
ed: 21 U.S.C. 621. 661(C); 42 FR 35625- 
35632.) 

§381.221 [Amended) 

Further, the table in §381.221 of the 
poultry products inspection regula¬ 
tions (9 CFR 381.221) is amended as 
follows: 

1. In the “State” column, “New 
Hampshire” is added immediately 
below “Nevada.” 

2. In the “Effective date of applica¬ 
tion of Federal provisions” column. 
“August 6, 1978,” is added on the line 
with “New Hampshire.” 

(Sees. 5(c) and 14, 71 Stat. 441, as amended: 
21 U.S.C. 454(0, 463; 42 FR 35625-35632.) 

These amendments of the Federal 
meat inspection regulations and the 
poultry products inspection regula¬ 
tions are necessary to reflect the de¬ 
termination of the Secretary of Agri¬ 
culture under section 301(c) of the 
Federal Meat Inspection Act and sec- 
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tion 5(c) of the Poultry Products In¬ 
spection Act. It does not appear that 
public participation in this rulemaking 
proceeding would make additional rel¬ 
evant information available to the Sec¬ 
retary. Therefore, under the adminis¬ 
trative procedure provisions in 5 
U.S.C. 553, it is found upon good cause 
that such public procedure is impracti¬ 
cable and unnecessary. 

Done at Washington, D.C., on: June 
30, 1978. 

Robert Angelotti, 
Administrator , Food Safety 
and Quality Service. 

[FR Doc. 78-18861 Filed 7-6-78; 8:45 am] 


[7590-01] 

Title 10—Energy 

CHAPTER I—NUCLEAR REGULATORY 
COMMISSION 

PART 20—STANDARDS FOR 
PROTECTION AGAINST RADIATION 

Clarifying Amendments 

AGENCY: UJS. Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: When §20.103 of the 
Commission’s Standards For Protec¬ 
tion Against Radiation was amended 
recently the amendments did not indi¬ 
cate that radon-222 and its daughters 
may be averaged over 1 year, as speci¬ 
fied in footnote 3 to appendix B of the 
Standards for Protection Against Ra¬ 
diation. This is clarified by the amend¬ 
ments set forth below. Minor editorial 
changes also are made. 

EFFECTIVE DATE: July 7, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. Stephen A. McGuire, Office of 
Standards Development, U.S. Nucle¬ 
ar Regulatory Commission, Wash¬ 
ington, D.C. 20555, phone 301-443- 
6920. 

SUPPLEMENTARY INFORMATION: 
When § 20.103 of Part 20 was amended 
recently the amendments did not indi¬ 
cate that exposure to radon-222 and 
its daughters may be averaged over 
one year, as specified in footnote 3 to 
appendix B in Part 20. This is clarified 
by the amendments set forth below. 

The following sentence is added as 
the first sentence in footnote 2 of 
§20.103. 

For radon-222, the limiting quantity is 
that inhaled in a period of one calendar 
year. • • • 

In the final sentence of footnote 2, 
the word '‘materials” is changed to 
“nuclides”. 
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The following sentence is added to 
footnote 3 of § 20.103: 

• • • Multiply the concentration value 
specified in appendix B, table I, column 1. 
by 2.5x10® ml to obtain the annual quantity 
limit for Rn-222. 

In § 20.405(a) the words “exposure of 
persons” are changed to “exposure of 
individuals”. 

Because these amendments relate 
solely to minor matters, the Commis¬ 
sion has found that good cause exists 
for omitting notice of proposed rule 
making, and public procedure thereon, 
as unnecessary, and for making the 
amendments effective on July 7, 1978. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor¬ 
ganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of 
the United States Code, the following 
amendments to Title 10, Chapter I, 
Code of Federal Regulations, Part 20 
are published as a document subject to 
codification. 

§20.103 [Amended] 

1. Footnotes 2 and 3 of § 20.103 of 10 
CFR Part 20 are revised to read as fol¬ 
lows: 

•For radon-222, the limiting quantity is 
that inhaled in a period of one calendar 
year. For radioactive materials designated 
“Sub" in the “Isotope” column of the table, 
the concentration value specified is based 
upon exposure to the material as an exter¬ 
nal radiation source. Individual exposures to 
these materials may be accounted for as 
part of the limitation on individual dose in 
§ 20.101. These nuclides shall be subject to 
the precautionary procedures required by 
§ 20.103(b)(1). 

•Multiply the concentration values speci¬ 
fied in appendix B, table I, column 1. by 
6.3x10® ml to obtain the quarterly quantity 
limit. Multiply the concentration value spec¬ 
ified in appendix B, table I. column 1, by 
2.5x10* ml to obtain the annual quantity 
limit for Rn-222. 

§ 20.405 [Amended] 

2. Paragraph 20.405(a) is amended 
by deleting the words “exposure of 
persons” and substituting therefor 
“exposure of individuals”. 

(Sec. 161. Pub. L. 63-703. 68 Stat. 948 (42 
UB.C. 2201); Sec. 201, Pub. L. 93-438, 88 
Stat. 1242 (42 U.S.C. 5841).) 

Dated at Bethesda, Md.. this 23d day 
of June 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Lee V. Gossick, 

Executive Director for Operations . 

[FR Doc. 78-18737 Filed 7-6-78; 8:45 am] 


[7535-01] 

Title 12—Banks and Banking 

CHAPTER VII—NATIONAL CREDIT 
UNION ADMINISTRATION 

PART 701—ORGANIZATION AND 
OPERATIONS OF FEDERAL CREDIT 
UNIONS 

PART 721—INCIDENTAL POWERS 

Share Accounts and Share Certificate 
Accounts; Incidental Powers 

AGENCY: National Credit Union Ad¬ 
ministration. 

ACTION: Final rule. 

SUMMARY: This rule removes the 
dividend ceiling on share certificates 
of $100,000 or more, and authorizes 
Federal credit unions to establish spe¬ 
cial share certificate programs for re¬ 
tirement accounts. The increases au¬ 
thorities will enable Federal credit 
unions to continue their operations 
without disruptions during credit con¬ 
tractions involving rising short-term 
interest rates. 

SUMMARY: This rule removes the 
dividend ceiling on share certificates 
of $100,000 or more, and authorizes 
Federal credit unions to establish spe¬ 
cial share certificate programs for re¬ 
tirement accounts. 

EFFECTIVE DATE: July 7, 1978. 

ADDRESS: National Credit Union Ad¬ 
ministration, 2025 M Street NW„ 
Washington, D.C. 20456. 

FOR FURTHER INFORMATION 
CONTACT: 

J. Leonard Skiles, Deputy General 
Counsel, at the above address, 202- 
632-4870. 

SUPPLEMENTARY INFORMATION: 
To enable credit unions to continue 
their operations without disruption 
during credit contractions involving 
rising short-term interest rates, the 
National Credit Union Administration 
is amending its regulations governing 
share certificate accounts. 

This amendment enables Federal 
credit unions to offer: (1) Special 
share certificates for IRA and Keogh 
accounts at a maximum dividend rate 
of 8 percent; and (2) share certificates 
with principal amounts of $100,000 or 
more at dividend rates determined by 
money market conditions. However, no 
Federal credit union may pay or de¬ 
clare dividends in excess of the maxi¬ 
mum dividend rates set forth in article 
XIV, section 2 of its bylaws. Accord¬ 
ingly, the authority granted by these 
amendments is contingent upon an ap¬ 
propriate amendment to that section. 

In utilizing these share certificates, 
credit unions are urged to consider the 
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needs of borrowers as well as savers 
and to consider the earnings limita¬ 
tions imposed by the one percent per 
month loan rate ceiling. 

The National Credit Union Adminis¬ 
tration’s decision to provide greater 
flexibility for Federal credit unions of¬ 
fering share certificates was taken, 
after consultation with the Board of 
Governors of the Federal Reserve 
System, the Department of the Treas¬ 
ury. the Federal Deposit Insurance 
Corporation, the Office of the Comp¬ 
troller of the Currency, and the Feder¬ 
al Home Loan Bank Board, in order to 
Increase returns for members by au¬ 
thorizing dividend rates paid on share 
certificates that are competitive with 
interest rates available in the market 
on instruments possessing similar 
characteristics. Creation of the new 
share certificate categories at this 
time should, increase the flow of mort¬ 
gage credit and assist the housing 
market. In order to facilitate the 
achievement of these objectives as 
rapidly as possible, the National 
Credit Union Administration finds 
that application of the notice and 
public participation provisions of 5 
U.S.C. Section 553 would be contrary 
to the public interest and that good 
cause exists for making the amend¬ 
ments effective in less than 30 days. 

Accordingly, 12 CFR 701.35 (b)(2) 
and (g) and 721.4(a) are amended as 
set forth below. 

Lawrence Connell, 
Administrator. 

June 28, 1978. 

(Sec. 120, 73 Stat. 635 (12 U.S.C. 1766) and 
Sec. 209, 84 Stat. 1104 (12 U.S.C. 1789.) 

1. In §701.35, paragraphs (b)(2) and 
(g) are amended to read as follows. 

§ 701.35 Share accounts and share certifi¬ 
cate accounts. 


(b) • • • 

(2) Share acounts and share certifi¬ 
cate accounts offered shall be made 
available to all members on an equal 
basis. Special share certificate ac¬ 
counts may be established for funds 
deposited to the credit of, or in which 
the entire beneficial interest is held 
by, an individual pursuant to an Indi¬ 
vidual Retirement Account agreement 
or Keogh Plan as provided for by 
§721.4. Such special share certificate 
accounts shall be made available on an 
equal basis to all members who quali¬ 
fy. No officer, director, member of the 
credit or supervisory committees, em¬ 
ployee, or other official appointed or 
elected, shall be the holder of a share 
account or any type of share certifi¬ 
cate account unless all qualifying 
members of the credit union are given 
an equal opportunity to become hold¬ 
ers of such accounts. 
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(g) Maximum Dividend Rates— A 
Federal credit union may pay a maxi¬ 
mum dividend, expressed as an annual 
rate, as follows: 

(1) 7 percent on a share account; 

(2) 7% percent on a share certificate 
account except as provided for below; 

(3) 8 percent on a share certificate 
account which represents an invest¬ 
ment of retirement account funds pur¬ 
suant to § 721.4; or 

(4) a rate determined by money 
market conditions on a share certifi¬ 
cate account of $100,000 or more. 

§72L4 [Amended] 

2. In § 721.4 Trustees and custodians 
of pension plans, the first sentence of 
paragraph (a) is amended by deleting 
the word “solely” and by inserting the 
language “or share certificate ac¬ 
counts” after ‘‘share accounts”. 

(FR Doc 78-18732 filed 7-8-78; 8:45 am] 


[8025-01] 

Title 13—Business Aid and Assistance 

CHAPTER I—SMALL BUSINESS 
ADMINISTRATION 

[Revision 6. Amendment 18] 

PART 120—BUSINESS LOAN POLICY 

Eligibility Illegal and Related 
Activities 

AGENCY: Small Business Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This rule adopts, as re¬ 
vised. a proposed regulation, published 
on December 21. 1977 (42 FR 63898), 
to make illegal and related business 
activities ineligible for financial assist¬ 
ance. The reason for this rule is to 
clarify SBA’s position with respect to 
applications from businesses of this 
kind. The intended effect is to prohib¬ 
it SBA financing which would be in¬ 
consistent with the public interest. 

EFFECTIVE DATE: The amendment 
will be effective on July 7, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Evelyn Cherry, Chief, Special Proj¬ 
ects Division, Office of Financing, 
Small Business Administration, 1441 
L Street NW., Washington, D.C. 
20416, telephone: 202-653-6696. 

SUPPLEMENTARY INFORMATION: 
Only two comments were received. 
One such comment pointed out that 
the question of eligibility poses a diffi¬ 
cult judgmental problem where a 
product or service is equally capable of 
legal and illegal use. SBA is aware of 
this difficulty, and has modified the 
language of the regulation to reflect 
that an ineligible applicant must be 
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substantially engaged in providing 
products or services used in connection 
with an illegal activity. 

The other comment recommended 
that ineligibility be based on a past 
record of illegal activity, and that a 
loan be declared immediately payable 
if the borrower is convicted of an il¬ 
legal business activity. SBA does not 
deem a past record of illegal activity 
as evidence of present illegal activity, 
and does not believe that repayment 
of a loan, following conviction, is suffi¬ 
cient to avoid the involvement of 
public funds in illegal activities. 

Accordingly, the proposed rule is 
adopted with the clarification de¬ 
scribed above. 

Pursuant to the authority contained 
in section 4(d) and Reorganization 
Plan No. 4 of 1965 (30 FR 9353) and 
section 5(b)(6) of the Small Business 
Act. 15 U.S.C. §§ 633(d) and 634(b), 
Part 120 of Title 13, Code of Federal 
Regulations, is amended by inserting a 
paragraph (9) in Section 120.2(d) to 
read as follows: 

§ 120.2 Business Loans and Guarantees. 


(d) Financial assistance will not be 
granted by SBA: 


(9) If the applicant is engaged in sin 
illegal activity; or is substantially en¬ 
gaged in the production, servicing, or 
distribution of products or services 
used in connection with an illegal ac¬ 
tivity. “Substantially engaged,” (for 
this purpose), means that 30 percent 
or more of the gross income of the 
business is so derived. 

(Catalog of Federal Domestic Assistance 
Program No. 59.012. Small Business Loans.) 

Dated: June 26, 1978. 

A. Vernon Weaver. 

Administrator. 

[FR Doc. 78-18715 Filed 7-6-78: 8:45 am] 


[3510-25] 

Title 15—Commerce and Foreign 
Trade 

CHAPTER III—INDUSTRY AND TRADE 
ADMINISTRATION, DEPARTMENT 
OF COMMERCE 

NUCLEAR RELATED EQUIPMENT 

Transfer of Authority to License 

AGENCY: Office of Export Adminis¬ 
tration, Bureau of Trade Regulation. 
U.S. Department of Commerce. 

ACTION: Final rule. 

SUMMARY: The Nuclear Non-prolif¬ 
eration Act of 1978 authorizes the Nu- 
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clear Regulatory Commission to con¬ 
trol exports of nuclear facility compo¬ 
nents and other nuclear items and 
substances having significance for nu¬ 
clear explosive uses. Many of these 
commodities are currently on the com¬ 
modity control list (CCD and are li¬ 
censed for export by the Office of 
Export Administration. This revision 
deletes the nuclear related commod¬ 
ities from the CCL, and in appropriate 
parts of the Export Administration 
regulations informs the exporters of 
the age/icy now regulating these com¬ 
modities. 

EFFECTIVE DATE: July 8, 1978. 

[Note.— Applications received by the De¬ 
partment of Commerce prior to this date 
will be processed by that Department. Li¬ 
censes issued before that date will remain 
valid for the duration authorized therein.] 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Charles C. Swanson, Director, 
Operations Division, Office of 
Export Administration, U.S. Depart¬ 
ment of Commerce, Washington, 
D.C. 20230, telephone 202-377-4196. 

Accordingly, the E xport Administra¬ 
tion Regulations (15 CFR Parts 368 et 
seq) are revised as follows: 

PART 368—U.S. IMPORT CERTIFICATE 
AND DELIVERY VERIFICATION 
PROCEDURE 

1. § 368.1(a)(2)(i)(6) is amended to 
read as follows: 

§ 368.1 Effect of regulation. 

(а) • • • 

( 2 ) • • • 

(!>••• 

(б) By agreement with the Nuclear 
Regulatory Commission or the De¬ 
partment of Energy for nuclear equip¬ 
ment and materials under the export 
licensing jurisdiction of these agencies 
(see § 370.10(e)); and 

• * * • • 

PART 370—EXPORT LICENSING GEN¬ 
ERAL POLICY AND RELATED IN¬ 
FORMATION 

2. § 370.10(e) is revised to read as fol¬ 
lows: 

§370.10 Exports controlled by U.S. Gov¬ 
ernment agencies other than Office of 
Export Administration. 

• • » • * 

(e) Commodities subject to Atomic 
Energy Act Regulations administered 
by the U.S. Nuclear Regulatory Com¬ 
mission. Washington, D.C. 20555, or 
the U.S. Department of Energy, Wash¬ 
ington, D.C. 20545, govern the export 
of nuclear equipment and materials. 
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These regulations are issued under the 
authority of the Atomic Energy Act of 
1954, as amended. The commodities 
covered by these regulations are listed 
in supplement No. 3 to part 370. 

3. A new supplement No. 3 is added 
to part 370 to read as follows: 

Supplement No. 3—Nuclear Equip¬ 
ment and Material Under NRC Li¬ 
censing Authority 

(a) Nuclear reactors and specially de¬ 
signed or prepared parts and compo¬ 
nents therefor, as follows: 

(1) Reactor pressure vessels, i.e., 
metal vessels as complete units or as 
major shop-fabricated parts therefor, 
which are specially designed to con¬ 
tain the core of a nuclear reactor and 
are capable of withstanding the oper¬ 
ating pressure of the primary coolant. 

(2) Reactor fuel charging and dis¬ 
charging machines, i.e., manipulative 
equipment specially designed or pre¬ 
pared for inserting or removing fuel in 
a nuclear reactor. 

(3) Reactor control rods, i.e., rods 
specially designed or prepared for the 
control of the reaction rate in a nucle¬ 
ar reactor. 

(4) Reactor pressure tubes, i.e., tubes 
specially designed or prepared to con¬ 
tain fuel elements and the primary 
coolant in a nuclear reactor at an op¬ 
erating pressure in excess of 50 atmos¬ 
pheres. 

(5) Reactor primary coolant pumps, 
i.e., pumps specially designed or pre¬ 
pared for circulating the primary cool¬ 
ant in nuclear reactors. 

( 6 ) Zirconium tubes, i.e., zirconium 
metal and alloys in the form of tubes 
or assemblies of tubes specially de¬ 
signed or prepared for use in a nuclear 
reactor. 

(7) Reactor internals, e.g., core sup¬ 
port structures, control rod guide 
tubes, thermal shields, baffles, core 
grid plates, and diffuser plates special¬ 
ly designed or prepared for use in a 
nuclear reactor. 

( 8 ) Reactor control rod drive mecha¬ 
nisms, including detection and measur¬ 
ing equipment to determine flux 
levels. 

(9) Any other component specially 
designed or prepared for use in a nu¬ 
clear reactor. 

(10) Specially designed or prepared 
parts and components for any of the 
above. 

(b) Plants for the separation of the 
isotopes of source material, special nu¬ 
clear material or lithium, and specially 
designed or prepared equipment and 
components therefor, as follows: 

(1) Uranium hexafluoride (UF«) cor¬ 
rosion resistant valve 6 . 

(2) Units capable of separating iso¬ 
topes of source material, special nucle¬ 
ar material or lithium, such as: (i) Gas 
centrifuges, (ii) jet nozzle separation 
units, (iii) vortex separation units, and 
(iv) laser isotope separation units. 


(3) Uranium hexaflouride (UF«) cor¬ 
rosion resistant axial or centrifugal 
compressors, and specially designed or 
prepared seals for such compressors. 

(4) Gaseous diffusion barriers spe¬ 
cially desinged or prepared for use in 
separating isotopes of source material, 
special nuclear material, or lithium. 

(5) Gaseous diffuser housings spe¬ 
cially designed or prepared for use in 
plants for separating isotopes of 
source material, special nuclear mate¬ 
rial, or lithium. 

( 6 ) Keat exchangers specially de¬ 
signed or prepared for use in gaseous 
diffusion plants. 

(7) Any other equipment or compo¬ 
nent specially designed or prepared 
for use in an isotope separation plant. 

( 8 ) Specially designed or prepared 
parts and components for any of the 
above. 

(c) Plants for the reprocessing of ir¬ 
radiated nuclear reactor fuel elements 
or irradiated lithium and specially de¬ 
signed or prepared equipment and 
components therefor, as follows: 

(1) Fuel element chopping machines, 
i.e., remotely operated equipment spe¬ 
cially designed or prepared to cut, 
chop, or shear irradiated nuclear reac¬ 
tor fuel assemblies, bundles, or rods. 

(2) Criticality safe tanks, i.e., small 
diameter, annular, or slab tanks spe¬ 
cially designed or prepared for the dis¬ 
solution of irradiated nuclear reactor 
fuel. 

(3) Countercurrent solvent extrac¬ 
tors specially designed or prepared for 
use in a reprocessing plant. 

(4) Process control instrumentation 
specially designed or prepared for 
monitoring or controlling the process¬ 
ing of material in a reprocessing plant. 

(5) Any other equipment or compo¬ 
nents specially designed or prepared 
for use in a reprocessing plant. 

( 6 ) Specially designed or prepared 
parts and components for any of the 
above. 

(d) Plants for the fabrication of nu¬ 
clear reactor fuel elements and spe¬ 
cially designed or prepared parts and 
components therefor. 

(e) Plants for the production of 
heavy water, deuterium, and deuter¬ 
ium compounds, and specially de¬ 
signed parts and components therefor. 

(f) Nuclear material as follows: 

(1) Special nuclear material, as fol¬ 
lows: Plutonium, uranium-233, or ura¬ 
nium enriched above 0.711 percent by 
weight in the isotope uranium-235. 

(2) Source material as follows: Ura¬ 
nium or thorium, other than special 
nuclear material; and ores which con¬ 
tain by weight 0.05 percent or more of 
uranium or thorium, or any combina¬ 
tion of these. * 

(3) Byproduct material as follows: 
Radioactive material (except special 
nuclear material) produced by expo¬ 
sure to the radiation Incident to the 
process of producing or using special 
nuclear material. 
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(4) Deuterium and any deuterium 
compound, including heavy water, in 
which the ratio of deuterium atoms to 
hydrogen atoms exceed 1:5000. 

(5) Nuclear grade graphite (graphite 
with a boron content of less than 5 
parts per million and density greater 
than 1.5 grams per cubic centimeter). 


PART 373—SPECIAL LICENSING 
PROCEDURES 

4. The following commodities are de¬ 
leted from supplement No. 1 to part 
373: 

Supplement No. 1—Commodities Ex* 

eluded From Certain Special License 

Procedures. 

• • • • • 

3127 Valves, 3 cm or greater in di¬ 
ameter, with bellows seal, wholly made 
of or lined with aluminum, nickel, or 
alloy containing 60 percent or more 
nickel, either manually or automati¬ 
cally operated. 

3318 Equipment specifically de¬ 
signed for the separation of isotopes of 
uranium and/or lithium. 

3319 Machines, materials, or equip¬ 
ment specially designed for use in the 
processing of irradiated nuclear mate¬ 
rials in order to isolate or recover fis¬ 
sionable materials, such as nuclear re¬ 
actor fuel chopping (disassembling or 
dejacketing) machines, and counter- 
current solvent extractors; and special¬ 
ly designed parts and accessories 
therefor. 

3329 Gas centrifuges capable of the 
enrichment or separation of isotopes; 
and specially designed parts and 
equipment for gas centrifuges and gas 
centrifuge installations. 

3330 Blowers and compressors 
(turbo, centrifugal, and axial flow 
types) wholly made of or lined with 
aluminum, nickel, or alloy containing 
60 percent or more nickel, and having 
a capacity of 60 cubic feet per minute 
(1,700 liters per minute) or greater. 

3333 Heat exchangers suitable for 
use in gaseous diffusion plants, Le.. 
heat exchangers made of aluminum, 
copper, nickel, or alloys containing 
more than 60 percent nickel, or combi¬ 
nations of these metals as clad tubes, 
designed to operate at subatmospheric 
pressure, with a leak rate of less than 
10" 4 atmospheres per hour under a 
pressure differential of 1 atmosphere. 

3336 Major components designed or 
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intended for use in a nuclear reactor 
such as: 

(a) Reactor pressure vessels; 

(b) Core support structures; 

(c) Pumps, including coolant pumps; 

(d) Helium circulators; 

(e) Reactor fuel charging and dis¬ 
charging machines; 

(f) Reactor control rods; 

(g) Nuclear radiation detection and 
measuring instruments designed to 
measure neutron flux in connection 
with the determination of the power 
level of an operating nuclear reactor; 

(h) Pipe valves; 

(i) Equipment specially designed for 
filtering, purifying, separating, or 
treating radioactive impurities in the 
coolant of nuclear reactors; 

(})• • • 

(k) • • • 

(l) Specially designed parts and ac¬ 
cessories therefor. 

(Entry 3336 will now read as follows: 
3336 Generators, turbine-generator 
sets, steam turbines, heat exchangers, 
and heat-exchanger-type condensers 
designed or intended for use in a nu¬ 
clear reactor; and specially designed 
parts and accessories therefor.) 

4336 Nuclear reactor fuel fabrica¬ 
tion machinery and equipment n.e.s.; 
and specially designed parts and acces¬ 
sories, n.e.s. 

4337 Process vessels specially de¬ 
signed for chemically processing radio¬ 
active material; and parts and accesso¬ 
ries. n.e.s. 

3541 Process control instrumenta¬ 
tion specially designed or modified for 
monitoring or controlling the process¬ 
ing of irradiated fissionable or fertile 
materials or irradiated lithium. 

3634 Artificial graphite having a 
boron content of less than, or equal to, 
1 part per million, the total thermal 
neutron absorption cross section being 
less than, or equal to, 5 millibams per 
atom. 

3636 Tubes specially designed or 
prepared for use in a nuclear reactor, 
as follows: 

(a) Tubes or tube assemblies made of 
zirconium metal and alloys containing 
more than 50 percent of zirconium by 
weight, in which the ratio of hafnium 
content to zirconium content is less 
than 1 part to 500 parts by weight; and 

(b) Pressure tubes specially designed 
or prepared to contain fuel elements 
and the primary coolant in a nuclear 
reactor; and specially designed parts 
and accessories. 

4636 Tubes specially designed or 
prepared for use in nuclear reactors 
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and made of zirconium metal or alloys 
containing 50 percent or less zircon¬ 
ium by w r eight, in which the ratio of 
hafnium content to zirconium content 
is less than 1 part to 500 parts by 
weight. 

3705 Deuterium and production 
equipment therefor, as follows: 

(a) Deuterium and compounds, mix¬ 
tures, and solutions containing deuter¬ 
ium, including heavy water and heavy 
parafins, in which the ratio of deuter¬ 
ium atoms to hydrogen atoms exceeds 
1:5,000 by number; and 

(b) Plant and equipment specially 
designed for the production and/or 
concentration of deuterium oxide. 


PART 378—SPECIAL NUCLEAR 
CONTROLS 

§378.5 [Reserved! 

5 . § 378.5 is deleted and reserved. 

Supplement No. 2 [Reserved] 

Supplement No. 3 [Reserved! 

6 . Supplements No. 2 and 3 to part 
378 are deleted and reserved. 


PART 379—TECHNICAL DATA 

7 . § 379 . 4 (b)( 2 )(i) is revised as fol¬ 
lows: 

§379.4 General license GTDR: Technical 
data under restriction. 

• • • • • 

(b) • • • 

( 2 )• • • 

(i) The commodity, plant, service or 
technical data, are not (and are not re¬ 
lated to) a commodity identified by 
the code letter “A” following the 
export control commodity number 
(ECC No.) on the commodity control 
list (§399.1), or shown in supplement 
No. 2 or 3 to part 370 (controlled by 
U.S. Department of State and Nuclear 
Regulatory Commission respectively); 

• * • • • 


PART 399—COMMODITY CONTROL 
LIST AND RELATED MATTERS 

8 . The commodity control list, incor¬ 
porated by reference at 15 CFR 399.1, 
is revised to delete the following com¬ 
modities which are transferred to Nu¬ 
clear Regulatory Commission licensing 
jurisdiction: 

§ 399.1 Commodity control list; incorpora¬ 
tion by reference. 

• • • • • 
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Export control commodity No. 

and commodity description Unit 

Processing 

code 

Validated 

license 

required 

GLV dollar value limits 

T V 

Q 

3127A Valves. 3 cm or greater in diameter, with bellows seal, wholly - 

made of or lined with aluminum, nickel, or alloy containing 60 pet or 
more nickel, either manually or automatically operated; and specially de¬ 
signed parts and accessories therefor. 

MG 

QSTVWYZ 

100 

100 

0 

3318A Equipment specifically designed for the separation of iso- ... 

topes of uranium and/or lithium: and specially designed parts and acces¬ 
sories therefor. 

MG 

QSTVWYZ 

0 

0 

0 

3319A Machines, materials, or equipment specially designed for use ..—... 

in the processing of irradiated nuclear materials in order to isolate or re¬ 
cover fissionable materials, such as. nuclear reactor fuel chopping (disas¬ 
sembling or dejacketing) machines, and countercurrent solvent extrac¬ 
tors: and specially designed parts and accessories therefor. 

MG 

QSTVWYZ 

0 

0 

0 

3329A Gas centrifuges capable of the enrichment or separation of ............— 

isotopes; and specially designed parts and equipment for gas centrifuges 
and gas centrifuge installations. 

MG 

QSTVWYZ 

0 

0 

0 

3330A Blowers and compressors (turbo, centrifugal, and axial flow ..— 

types) wholly made of or lined with aluminum, nickel, or alloy containing 

60 pet or more nickel, and having a capacity of 60 cubic feet per minute 
(1,700 liters per minute) or greater, and specially designed parts and ac¬ 
cessories therefor. 

MG 

QSTVWYZ 

500 

500 

0 

3333A Heat exchangers suitable for use in gaseous diffusion plants. 

Le.. heat exchangers made of aluminum, copper, nickel, or alloys contain¬ 
ing more than CO pet nickel, or combinations of these metals as clad 
tubes, designed to operate at sub-atmospheric pressure, with a leak rate 
of less than 10*' atmospheres per hour under a pressure differential of 1 
atmosphere; and specially designed parts and accessories therefor. 

MO 

QSTVWYZ 

100 

100 

0 

3336A Major components designed or intended for use in a nuclear ....- 

reactor such as: (a) Reactor pressure vessels; (b) Core support structures; 

(c) Pumps, including coolant pumps; (d> Helium circulators: (e) Reactor 
fuel charging and discharging machines; (f) Reactor control rods; (g) Nu¬ 
clear radiation detection and measuring Instruments designed to measure 
neutron flux In connection with the determination of the power level of 
an operating nuclear reactor; (h) Pipe valves; <i) Equipment specially de¬ 
signed for filtering, purifying, separating, or treating radioactive impuri¬ 
ties in the coolant of nuclear reactors; (J) • • • (ID • • • (1) Specially de¬ 
signed parts and accessories therefor. 

MG 

QSTVWYZ 

100 

100 

0 

4336B Nuclear reactor fuel fabrication machinery and equipment -- 

n.ea.: and specially designed parts and accessories, n.ea. 

MG 

QSTVWYZ 

0 

0 

0 

4337B Process vessels specially designed for chemically processing ..~ 

radioactive material; and parts and accessories, n.ea. 

MG 

QSTVWYZ 

100 

100 

0 

3541A Process control instrumentation specially designed or modi- ... 

fied for monitoring or controlling the processing of Irradiated fissionable 
or fertile materials or irradiated lithium. 

MG 

QSTVWYZ 

100 

100 

0 

3634A Artificial graphite having a boron content of less than, or .. 

equal to, 1 part per million, the total thermal neutron absorption cross 
section being less than, or equal to, 5 mUlibams per atom. 

MG 

QSTVWYZ 

500 

500 

0 

3636A Tubes specially designed or prepared for use in a nuclear re- Lb................... 

actor, as follows: (a) Tubes or tube assemblies made of zirconium metal 
and alloys containing more than 50 pet zirconium by weight, in which 
the ratio of hafnium content to zurconium content is less than 1 part to 

500 parts by weight; and (b) Pressure tubes specially designed or pre¬ 
pared to contain fuel elements and the primary coolant in a nuclear reac¬ 
tor, and specially designed parts and accessories. 

MG 

QSTVWYZ 

100 

100 

0 

4636B Tubes specially designed or prepared for use in nuclear reac- No--—.. 

tors and made of zirconium metal or alloys containing 50 pet or less zir¬ 
conium by weight. In which the ratio of hafnium content to zirconium 
content is less than 1 part to 500 parts by weight. 

MG 

QSTVWYZ 

100 

100 

0 

3705A Deuterium and production equipment therefor, as follows: (a) —.—......... 

Deuterium and compounds, mixtures, and solutions containing deuter¬ 
ium, including heavy water and heavy paraffins, in which the ratio of 
deuterium atoms to hydrogen atoms exceeds 1:5,000 by number; and (b) 

Plant and equipment specially designed for the production and/or con¬ 
centration of deuterium oxide. 

MG 

QSTVWYZ 

100 

100 

0 

9. Entry No. 3336A of the Commodity Control List, Incorporated by reference at 15 CFR 399.1, 
follows: 

is revised to read as 

Export control commodity No. 

and commodity description Unit 

Processing 

code 

Validated 

license 

required 

GLV dollar value limits 

T V 

Q 

3336A Generators, turbine-generator sets, steam turbines, heat ex- ...................... 

changers, and heat exchanger type condensers designed or intended for 
use in a nuclear reactor; and specially designed parts and accessories 
therefor. 

MO 

QSTVWYZ 

100 

100 

0 


Authority: Sec. 4 Pub. L. 91-184, 83 Stat. 842 (50 U.S.C. app. 2403), as amended: E.O. 12002, 42 FR 35623 (1977); Department 
Organization Order 10-3, dated December 4. 1977, 42 FR 64721 (1977); and Industry and Trade Administration Organization and Function 
Order 45-1, dated December 4. 1977, 42 FR 64716 (1977). 


Dated: July 3, 1978. 


Stanley J. Marcuss, 
Deputy Assistant Secretary for 

Trade Regulation. 


[FR Doc. 78-18834 Filed 7-6-78; 8:45 am] 
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[7020-02] 

Title 19—Customs Duties 

INTERNATIONAL TRADE 
COMMISSION 

PART 210—INVESTIGATIONS OF AL¬ 
LEGED UNFA!R PRACTICES IN 
IMPORT TRADE 

Motions Practic* Investigations of 
Unfair Practices in Import Trade 

AGENCY: United States International 
Trade Commission 

ACTION: Interpr^uve opinion. 

SUMMARY: Thte pinion clarifies the 
practice for the ut position of motions 
filed according to :.he Commission’s 
rules of practice anti procedure in in¬ 
vestigations of unfair practices in 
import trade. Th*' Commission Is also 
currently reviews its regulations on 
the presentation and- disposition of 
motions and interlocutory appeals to 
determine if any amendments to these 
regulations are in the public interest. 

DATES: Effective on publication in 
July 7, 1978. Comments by August 7, 
1978. 

ADDRESS: Office of the Secretary. 
U.S. International Trade Commission. 
701 E Street NW.. Washington, D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Warren L. Dean, Esq., Office of Gen¬ 
eral Counsel, U.S. International 
Trade Commission, 701 E Street 
NW., Washington, D.C., telephone 
202-523-0486. 

SUPPLEMENTARY INFORMATION: 

Commission Opinion 

Section 210.24(a) of the Commis¬ 
sion’s rules establishes the general 
rule for the presentation and disposi¬ 
tion of motions in section 337 investi¬ 
gations as follows: 

During the time an investigation is before a 
presiding officer, all motions therein shall 
be addressed to the presiding officer. • • • 
When the presiding officer is not the Com¬ 
mission, any motion within his authority 
shall be ruled upon by him. and any motion 
upon which the presiding officer has no au¬ 
thority to rule shall be certified by him to 
the Commission with his recommendation, 
and the Commission shall then rule on the 
motion. 

Similarly, section 210.22, “Amendment 
to the pleadings and notice of investi¬ 
gation/’ provides that a motion to 
amend the complaint or a motion to 
amend the notice of Investigation shall 
be certified to the Commission by the 
presiding officer with his recommen¬ 
dations. 

There are no exceptions to the gen¬ 
eral rule established by section 


RULES AND REGULATIONS 

210.24(a) that all motions requesting 
relief which the presiding officer is 
not specifically authorized by Commis¬ 
sion rule to grant or deny shall be cer¬ 
tified to the Commission with his rec¬ 
ommendation for a ruling by the Com¬ 
mission. Under the rule, the denial of 
a motion which seeks relief vested in 
the discretion of the Commission must 
automatically come before the Com¬ 
mission in the form of a recommenda¬ 
tion by the presiding officer to deny 
the motion, without any need for re¬ 
course to an appeal pursuant to sec¬ 
tion 210.60 of the rules. However, sec¬ 
tions 210.50, “summary determina¬ 
tions” and 210.51, “termination of in¬ 
vestigation” are unclear in specifying 
the presiding officer's authority to 
deny such motions. In these two cases 
an order of the presiding officer grant¬ 
ing such a motion shall constitute a 
recommended determination to be cer¬ 
tified to the Commission. On his own 
authority, however, the presiding offi¬ 
cer may deny the relief sought in such 
motions. This procedure is designed to 
promote the efficiency and timeliness 
of the administrative process while re¬ 
serving to the Commission the ulti¬ 
mate disposition of all matters arising 
in section 337 investigations. It has 
been specifically upheld by the Com¬ 
mission. (Certain Color Television Re¬ 
ceiving Sets. inv. No. 337-TA-23, Com¬ 
mission Memorandum Opinion, dated 
May 24, 1977, remanding motion for 
summary determination to the presid¬ 
ing officer for a final ruling.) Adher¬ 
ence to these rules for the disposition 
of motions in its section 337 investiga¬ 
tions involves a controlling question of 
law for which subsequent Commission 
review In a determination pursuant to 
section 210.55 of the Commission’s 
rules may be an inadequate remedy. 

In light of past practice for the pres¬ 
entation and disposition of motions, 
the Commission is at present review¬ 
ing sections 210.24(a) and 210.60 of its 
rules to determined whether any 
amendment of these sections would be 
in the public interest. Recommenda¬ 
tions from interested persons on this 
subject will be considered if received 
on or before August 7. 1978. 

By Order of the Commission: 

Issued: June 21, 1978. 

Kenneth R. Mason, 
Secretary. 

(FR Doc. 78-18727 Filed 7-S-78; 8:45 ami 
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[4110-07] 

Title 20—Employees’ Benefits 

CHAPTER III—SOCIAL SECURITY AD- 
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

[Regulation No. 41 

PART 404—FEDERAL OLD-AGE, SUR¬ 
VIVORS, AND DISABILITY INSUR¬ 
ANCE 

Increase in Old-Age Benefit Amounts 
for Delayed Retirement; and 
Widow’s and Widower’s Insurance 
Benefits in Cases of Delayed Re¬ 
tirement 

AGENCY: Social Security Administra 
tion. DHEW. 

ACTION: Final rules. 

SUMMARY: The rules provide that: 
(1)A person who first becomes eligible 
for an old-age insurance benefit after 
December 1978 and meets the require¬ 
ments for a delayed retirement credit 
at age 65 shall have his or her primary 
insurance benefit increased by one- 
quarter of 1 percent (instead of one- 
twelfth of 1 percent) for each month 
between ages 65 and 72 for which he 
or she was entitled to a benefit but did 
not receive it because of work; and (2) 
a person entitled to a widow's or wid¬ 
ower’s insurance benefit shall have 
that benefit increased effective for 
months after May 1978 if the deceased 
worker was or would have been enti¬ 
tled to an increased old-age insurance 
benefit for the month before he or she 
died on the basis of delayed retire¬ 
ment credits. 

They are necessary to reflect the 
provisions in the Social Security 
Amendments of 1977. The amend¬ 
ments to the regulations change the 
delayed retirement credit of a worker 
from only 1 percent a year to 3 per¬ 
cent and apply the credit under cer¬ 
tain circumstances to widows and wid¬ 
owers. 

EFFECTIVE DATE: June 1978 for 
widow’s and widower’s insurance bene¬ 
fits and January 1979 for old-age in¬ 
surance benefits. Comments are due 
on or before August 7. 1978. 

ADDRESSES: Although these rules 
are being published as final rules with¬ 
out a prior notice of proposed rule- 
making, consideration will be given to 
any data, views, or arguments pertain¬ 
ing to the amendments which are sub¬ 
mitted in wTiting to the Acting Com¬ 
missioner of Social Security. Depart¬ 
ment of Health, Education, and Wel¬ 
fare, P.O. Box 1585, Baltimore, Md. 
21203. 

Copies of ail comments received in 
response to this notice will be availa- 
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ble for public inspection during regu¬ 
lar business hours at the Washington 
Inquiries Section, Office of Informa¬ 
tion, Social Security Administration, 
Department of Health, Education, and 
Welfare. North 3uilding, Room 5131, 
330 Independence Avenue SW., Wash¬ 
ington. D.C. 2C201. 

FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Vera Schlosser, Legal Assistant, 

Social Security Administration, 6401 

Security Boulevard, Baltimore, Md. 

21235. 301-594-7332. 

SUPPLEMENTARY INFORMATION: 
Congress thought that individuals 
that don't get benefits between age 65 
and age 72 should receive credit for 
the period during which they don’t get 
benefits. The Social Security Act had 
provided that an old-age insurance 
benefit would be increased by one- 
twelfth of 1 percent for each month 
between ages 65 and 72 that the bene¬ 
ficiary was not paid a benefit because 
of work. The act was changed by Pub. 
L. 95-216 to provide that the benefit 
would be increased by one-quarter of 1 
percent for each such month for 
anyone who first becomes eligible for 
old-age insurance benefits after De¬ 
cember 1978. 

Congress also thought it appropriate 
for a person entitled to a widow's or 
widower's insurance benefit to take ad¬ 
vantage of the right to credits which 
the worker had before he or she died. 
Thus, the Social Security Amend¬ 
ments of 1977 provide for an increase 
in widow's and widower's insurance 
benefits if the old-age insurance bene¬ 
ficiary was or could have qualified for 
delayed retirement credits in the 
month he or she died. 

Since these amendments and addi¬ 
tions to the regulations reflect only 
what is mandated by the law, the Sec¬ 
retary finds that publication of a prior 
notice of proposed rulemaking would 
be unnecessary (5 U.S.C. 553<b)(B)). 

(Secs. 205 and 1102 of the Social Security 
Act, as amended, 53 Stat. 1368, as amended, 
49 Stat. 647, 42 U.S.C. 405 and 1302.) 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.803, Social Security-Retire¬ 
ment Insurance; 13.805, Social Security-Sur¬ 
vivors Insurance.) 

Note.— The Social Security Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State¬ 
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107. 

Dated: April 17, 1978. 

Don Wortman, 
Acting Commissioner 
of Social Security. 

Approved: June 23, 1978. 

Joseph A. Califano, Jr., 

Secretary of Health, 

Education, and Welfare. 
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Part 404 of Title 20 of the Code of 
Federal Regulations, as amended, is 
further amended as follows: 

1. In §404.282 paragraphs (a) and 
(b), and the example in paragraph (c) 
are revised to read as follows: 

§404.282 Increases in old-age insurance 
benefits due to delayed retirement 
credits. 

(a) General. The 1972 amendments 
to the act provided that beginning 
with months of entitlement after De¬ 
cember 1972, a person’s old-age insur¬ 
ance benefit could be increased be¬ 
cause of “delayed retirement credits." 

(1) Before January 1979. For months 
of entitlement after December 1972 
and prior to January 1979, a person’s 
old-age insurance benefit is increased 
for “delayed retirement credits" if 
that person: 

(1) Has become first entitled to old- 
age insurance benefits in or after the 
month in which he or she became age 
65; or 

(ii) Has an old-age insurance benefit 
for the month in which he or she be¬ 
comes age 65 and that benefit is not 
reduced for months of entitlement 
before age 65 (see §§ 404.410-404.413). 

(2) After December 1978. Beginning 
with January 1979, a person may re¬ 
ceive “delayed retirement credits" 
even though: 

(i) the peson applies for and receives 
old-age insurance benefits before the 
month in which the person becomes 
age 65; or 

(ii) the old-age insurance benefit for 
the month in which the person be¬ 
comes age 65 is reduced for months of 
entitlement before age 65 (see 
§§ 404.410-404.413). 

(b) Amount of delayed retirement 
credit (1)A person's old-age insurance 
benefit is increased for each month in 
which the person: 

(1) Is age 65 but not age 72; 

(ii) Is fully insured (see §404.108); 
and 

(iii) Is not entitled to an old-age in¬ 
surance benefit; or is entitled to such a 
benefit but does not receive it (see 
§404.415). 

(2) That increase is called a delayed 
retirement credit. The old-age insur¬ 
ance benefit is generally increased by 
one-twelfth of 1 percent of such bene¬ 
fit. If the person first becomes eligible 
for an old-age insurance benefit after 
December 1978, the person’s old-age 
insurance benefit is increased by one 
quarter of 1 percent of that benefit. 

(3) Such an increase is added to the 
insured person’s old-age insurance 
benefit and the sum is rounded 
upward, if necessary, to the next 
higher multiple of $0.10 if the sum is 
not a multiple of $0.10. 

Example. A is an insured worker when he 
reaches age 65 in January 1982, but decides 
not to file application for old-age insurance 
benefits immediately because he is still 


working. When he becomes 66 years old in 
January 1983, he stops working and files ap. 
plication for these benefits beginning with 
the same month. Based upon his earnings, 
his primary insurance amount is $226.30 
and his full monthly old-age Insurance 
benefit amount would be the same without 
any delayed retirement credits. However, he 
is not entitled to old-age Insurance benefits 
for the 12 months from the month in which 
he became 65 (January 1982) untU the first 
month in which he stops working (January 
1983). Therefore, his monthly old-age insur¬ 
ance benefit is increased by 3 percent (one 
quarter of 1 percent times 12 months) to 
yield a total of $233.08, which is rounded 
upward to the next higher $0.10 to equal 
$233.10. 

(C) • • • 

Example. A Is entitled to old-age Insurance 
benefits in the month in which she attains 
age 65, July 1982. However, no benefits are 
paid to her in 1982, due to her continued 
work and earnings. Effective January 1983, 
she is entitled to an Increase In her benefits 
on the basis of delayed retirement credits 
for the 6 months in 1982 (July through De¬ 
cember) for which she was entitled to bene¬ 
fits because she was age 65 or over but was 
not paid a benefit. Therefore, effective Jan¬ 
uary 1983, her monthly old-age insurance 
benefit is increased 1% percent (l.e., one 
quarter of 1 percent for 6 months). 

2. Section 404.305a is revised to read 
as follows: 

§ 404.305a Increase in old-age insurance 
benefit amount on account of delayed 
retirement. 

(a) General A person may be enti¬ 
tled to a delayed retirement credit 
which will increase the amount of his 
or her old-age insurance benefit. If the 
benefit is based on a special minimum 
primary insurance amount, see para¬ 
graph (f) of this section. 

(b) Amount of delayed retirement 
credit If the person is eligible for old- 
age insurance benefits before 1979, the 
amount of the delayed retirement 
credit is one-twelfth of 1 percent of 
the person’s old-age insurance benefit 
multiplied by the number of incre¬ 
ment months to which he or she is en¬ 
titled. If the person first becomes eligi¬ 
ble for old-age insurance benefits after 
1978, one-fourth of 1 percent is used 
instead of one-twelfth of 1 percent. 
(See paragraphs (c) and (d) of this sec¬ 
tion.) 

(c) Increment months. Increment 
months are months that can be used 
to increase the amount of an old-age 
insurance benefit because of delayed 
or interrupted retirement. The 
number of increment months is the 
total number of months: 

(1) In the period beginning with the 
month in which the person became 
age 65 or January 1971, whichever is 
later, and ending with the month im¬ 
mediately before the month In which 
he or she became age 72; and 

(2) With respect to which he or she: 

(i) Was fully insured, and 

(ii) Either did not apply for an old- 
age insurance benefit or did not re¬ 
ceive it because of work. 
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(d) When increment months are de¬ 
termined and effective date of in¬ 
crease. A person’s Increment months 
are determined for each year and are 
applicable to the person’s old-age In¬ 
surance benefits beginning with Janu¬ 
ary of the year following the year for 
which the determination is made. (See 
paragraph (c) of this section.) In the 
case of a person who attains age 72 
after 1972. the total number in incre¬ 
ment months is determined for the 
period ending with the month immedi¬ 
ately before the month he or she be¬ 
comes 72 and is applicable to his or 
her old-age insurance benefit begin¬ 
ning with the month he or she be¬ 
comes 72. 

(e) Benefit amounts affected. Except 
for widow’s or widower’s benefits, the 
benefits for dependents and survivors 
are not increased because of ‘‘delayed 
retirement credits” of the insured 
person. The increase is added to the 
old-age insurance benefit even if the 
family maximum is exceeded. 

(f) Use of special minimum primary 
insurance amount If a person’s regu¬ 
lar primary insurance amount is lower 
than the special minimum primary in¬ 
surance amount, but the regular pri¬ 
mary insurance amount yields a 
higher old-age insurance benefit under 
the delayed retirement provision, the 
regular primary insurance amount is 
used to establish the old-age insurance 
benefit for that person. (See 
§§404.207 and 404.219.) However, the 
special minimum primary insurance 
amount is used for auxiliary benefits 
and the family maximum. 

3. In section 404.330 paragraphs 
(b)(l))(4) are revised to read as fol¬ 
lows: 

§ 404.330 Widow’s insurance benefits; rate 
of benefit 

• • » * • 

(b) (1) Basic benefit rate. The 
amount of the widow’s insurance bene¬ 
fit for any month after December 1972 
is equal to the primary insurance 
amount of the deceased person upon 
whose earnings record such benefit is 
based. (See §404.113a(c) for benefit 
rate under transitional insured status 
provisions. § 404.352 for minimum sur¬ 
vivor’s insurance benefit rate, and the 
other paragraphs of this section for 
exceptions.) 

• • ♦ » • 

(4) Benefit rate; deceased wage 
earner eligible for increased old-age in¬ 
surance benefits prior to death, (i) The 
amount of the widow’s insurance bene¬ 
fit for any month after May 1978 is 
equal to the deceased wage earner’s 
old-age insurance benefit increased, 
where applicable, as if the deceased 
wage earner were still alive if: 

(a) the deceased wage earner was en¬ 
titled to an old-age insurance benefit 
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which was increased (or subject to 
being increased) because of delayed re¬ 
tirement (see § 404.305a) or the wage 
earner would have been entitled to 
such a benefit if he had submitted an 
appropriate application: and 

(6) the deceased wage earner’s pri¬ 
mary insurance amount is less than 
the increased old-age insurance bene¬ 
fit which the deceased wage earner 
was receiving in the month immediate¬ 
ly before the month in which he died, 
or which the deceased wage earner 
would have received in that month if 
he had submitted an appropriate ap¬ 
plication. 

(ii) An increase may be applicable 
when the insured person dies before 
age 65, or the beneficiary received 
compensation for railroad sendee, or 
the beneficiary is entitled to a cost-of- 
living increase. (See §§ 404.280, 404.274, 
and 404.221.) 

* • • * • 

4. In §404.333 paragraphs (b)(1) and 
(b)(4) are revised to read as follows: 

§ 404.333 Widower’s insurance benefits; 
rate of benefit 


• • * • • 

(b) (1) Basic benefit rate. The 
amount of the widower’s insurance 
benefit is equal to the primary insur¬ 
ance amount of the deceased person 
upon whose earnings record that bene¬ 
fit is based. (See §404.352 for mini¬ 
mum survivor’s insurance benefit rate, 
and the other paragraphs of this sec¬ 
tion for exceptions.) 


(4) Benefit rate; deceased wage 
earner eligible for increased old-age in¬ 
surance benefis prior to death, (i) The 
amount of the widower's insurance 
benefit for any month after May 1978 
is equal to the deceased wage earner’s 
old-age insurance benefit increased, 
where applicable, as if the deceased 
wage earner were still alive if: 

(а) the deceased wage earner was en¬ 
titled to an old-age insurance benefit 
which was increased (or subject to 
being increased) because of delayed re¬ 
tirement (see § 404.305a) or the wage 
earner would have been entitled to 
such a benefit if she had submitted an 
appropriate application; and 

(б) the deceased wage earner’s pri¬ 
mary insurance amount is less than 
the increased old-age insurance bene¬ 
fit which the deceased wage earner 
was receiving in the month immediate¬ 
ly before the month in which she died, 
or which the deceased wage earner 
would have received in that month if 
she had submitted an appropriate ap¬ 
plication. 

(ii) An increase may be applicable 
when the insured person dies before 
age 65 or the insured person received 
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compensation for railroad service, or 
the insured person is entitled to a cost- 
of-living increase. (See §§ 404.280, 
404.274, and 404.221.) 


5. Section 404.405 is revised by 
adding paragraph-(q) reading as fol¬ 
lows: 

§ 404.405 Situation?* where total benefits 
can exceed maximum because of “sav¬ 
ings clause”. 

• • • * • 

(q) Months after May 1978. The 
“family maximum” for months after 
May 1978 is figured for all beneficia¬ 
ries just as it would have been if none 
of them had gotten a benefit increase 
because of the retirement credit if: 

(1) One or more persons were enti¬ 
tled (without the reduction required 
by §404.406) to monthly benefits for 
May 1978 on the wages and self-em¬ 
ployment income of a deceased wage 
earner; 

(2) The benefit for June 1978 of at 
least one of those persons is increased 
by reason of a delayed retirement 
credit (see § 404.330(b)(4) or 
§ 404.333(b)(4)); and 

(3) The total amount of monthly 
benefits to which all those persons are 
entitled is reduced because of the 
maximum or would be so reduced 
except for certain restrictions (see 
§ 404.403 and § 404.402(a)). 

[FR Doc. 78-18514 Filed 7-6-78; 8:45 am) 


[4110-07] 

[Regulations No. 16, further amended] 

PART 416— SUPPLEMENTAL SECURITY 
INCOME FOR THE AGED, BLIND, 
AND DISABLED 

Subpart K—Income and Exclusions 

Unearned Income, Support and Main¬ 
tenance in Certain Household and 
Nonmedical Institutional Situa¬ 
tions 

AGENCY: Social Security Administra¬ 
tion, HEW. 

ACTION: Final rule. 

SUMMARY: This amendment to the 
regulations finalizes a body of policy 
which establishes rules for valuing 
support and maintenance provided in 
kind to persons in certain household 
and nonmedical institutional situa¬ 
tions. The amendment to the regula¬ 
tions establishes a rebuttable pre¬ 
sumption that the maximum value of 
in-kind support and maintenance 
(when it is not excluded from income 
under this Subpart K and when the 
one-third reduction in the standard 
payment amount does not apply) is 
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that amount which, for an individual 
with no other income, would result in 
payment at two-thirds of the applica¬ 
ble payment standard. That is, the 
maximum value is presumed to be the 
equivalent of one-third of the Federal 
payment standard plus the exclusion 
applicable to unearned income. The 
individual may rebut this presumption 
by establishing that the value of such 
support and maintenance is actually 
less than the presumed value in which 
event the lesser amount is counted. 
The regulation also makes it clear 
that, unless otherwise specified, 
“value” means current market value. 

EFFECTIVE DATE: These amend¬ 
ments shall be effective July 7,1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. S. J. Weissman, Legal Assistant, 

Social Security Administration, 6401 

Security Boulevard, Baltimore, Md. 

21235, telephone 301-594-7341. 

SUPPLEMENTARY INFORMATION: 
Regulations No. 16, Subpart K, 
§416.1125 was published in the Feder¬ 
al Register as a notice of proposed ru¬ 
lemaking at 38 FR 27406, October 3, 
1973, and given interim effect at 39 FR 
3674, January 29, 1974; amended at 40 
FR 48937, October 20, 1975; and fur¬ 
ther amended at 40 FR 54005, Novem¬ 
ber 20 1975. 

It should be noted that § 416.1125(b) 
(the one-third reduction) and 
§ 416.1125(j) (temporary absences) are 
also being published in this issue as an 
interim regulation. The interim regu¬ 
lation is being published simultaneous¬ 
ly with this final regulation because 
the subject matters are so closely in¬ 
terrelated. By taking this action we be¬ 
lieve we will provide interested persons 
with a clearer understanding of these 
substantive rules. 

However, § 416.1125(f) (which con¬ 
cerns treatment of support and main¬ 
tenance received by individuals resid¬ 
ing in non-profit residential care insti¬ 
tutions) has not been included in this 
final regulation, and will continue in 
effect on an interim basis. See notice 
of proposed rulemaking published on 
October 20. 1975 (40 FR 48939), and 
notice of proposed rulemaking pub¬ 
lished on November 20, 1975 (40 FR 
54005). 

Discussion of regulations: The 
amendment to the regulations 
(§ 416.1125(a)) defines in-kind support 
and maintenance as food, shelter, and 
clothing or any portion of any or all of 
these items. However, for purposes of 
applying § 416.1125(b) (see interim reg¬ 
ulation in this issue on the one-third 
reduction), an eligible individual (or 
eligible couple) must be living in an¬ 
other person's household and receiv¬ 
ing from that other person in-kind 
support and maintenance in the form 
of both food and shelter. If the indi¬ 
vidual is receiving less (only food, or 
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only shelter, but not both) the one- 
third reduction does not apply. 

This final amendment to the regula¬ 
tions deals with household situations 
where the one-third reduction does 
not apply (§ 416.1125(c)), and with the 
valuation of in-kind support and main¬ 
tenance furnished under such circum¬ 
stances (§416.1125 (d) and (e)). It also 
provides rules for the valuation of in- 
kind support and maintenance re¬ 
ceived by an eligible individual (or eli¬ 
gible couple) who resides in a nonme¬ 
dical institution as described in 
§ 416.1125 (g),(h), and (i). 

This amendment to the regulations 
establishes a rebuttable presumption 
that, when in-kind support and main¬ 
tenance is countable as unearned 
income and the one-third reduction in 
the standard payment amount does 
not apply, its maximum value is that 
amount which, for an individual with 
no other income, would result in pay¬ 
ment at two-thirds of the applicable 
payment standard. That is, the total 
value of any food, clothing, and shel¬ 
ter received by an individual is pre¬ 
sumed never to exceed one-third of 
the applicable Federal payment stand¬ 
ard plus the exclusion applicable to 
unearned income. The presumed maxi¬ 
mum value is always rebuttable if the 
individual can show that the actual 
value of the in-kind support and main¬ 
tenance he or she receives is lower 
than the presumed amount. The 
means of establishing the actual value 
is directly related to the type of living 
arrangement involved. (Support and 
maintenance provided in kind to indi¬ 
viduals in medical confinement is ex¬ 
cluded from income under §416.1109). 

When an individual resides in a pro¬ 
prietary (for profit) institution, a pay¬ 
ment arrangement solely between the 
institution and the individual (i.e., 
there is no third party vendor pay¬ 
ment for support and maintenance) is 
considered a commercial transaction 
which does not result in income to 
that individual. For this reason, an in¬ 
dividual is not considered to be receiv¬ 
ing income from a proprietary institu¬ 
tion if the institution accepts as pay¬ 
ment in full either what the individual 
himself pays, or the individual's legal¬ 
ly contracted indebtedness to the insti¬ 
tution plus the amount of his or her 
own payment, if any. In addition, an 
individual who resides in a private 
nonprofit retirement home or similar 
nonprofit institution is not charged 
with income, if the institution itself or 
another nonprofit organization pro¬ 
vides him or her with in-kind support 
and maintenance in the absence of an 
express obligation to do so without re¬ 
ceiving payment. This is not because a 
commercial transaction is assumed to 
exist, but because the value of such 
support and maintenance is excluded 
from countable income by section 
1611(a)(2)(A)(ii) of the act. (This ex¬ 


clusion itself is not dealt with in these 
amendments but appears in 
§ 416.1125(f) which remains in effect 
on an interim basis; however, these 
amendments do deal with valuing in- 
kind support and maintenance from 
private nonprofit institutions where 
the exclusion does not apply.) 

On the other hand, an individual is 
considered to be receiving countable 
income, even though he or she resides 
in a proprietary or private nonprofit 
institution, when a third party makes 
a nonexcludable vendor payment to 
the institution for his or her support 
and maintenance. In these situations, 
the presumed maximum value of the 
support and maintenance may be re¬ 
butted by showing that the actual 
amount of the third party vendor pay¬ 
ment is less than the presumed value, 
in which event the lesser amount is 
counted. 

An individual residing in a house¬ 
hold may rebut the presumed maxi¬ 
mum value by showing that the cur¬ 
rent market value of whatever in-kind 
support and maintenance he or she re¬ 
ceives, less any payment made there¬ 
for out of his or her own funds, is 
lower than the presumed value. Re¬ 
buttal may be accomplished in this 
same way when an individual receives 
in-kind support and maintenance in 
any type of nonmedical institutional 
situation described in §416.1125 (i)(l), 
(i)(2), and (i)(3). However, effective 
October 1, 1976, when in-kind support 
and maintenance is provided as a con¬ 
sequence of a vendor payment made 
by a State or local government under a 
program of assistance based on need, 
such income is not countable as pro¬ 
vided by section 1612(b)(6) of the act 
as amended by section 505(b) of Pub. 
L. 94-566. 

Discussion of comments: Interested 
persons were given the opportunity to 
submit, within 30 days, data, views, or 
arguments with regard to the pro¬ 
posed changes. Responses to the com¬ 
ments and changes made in the pro¬ 
posed amendment are discussed below. 
A number of comments were received 
from private. State, and local organi¬ 
zations as well as interested individ¬ 
uals. 

Two States objected to the way in 
whichr the amount of the presumed 
maximum value of in-kind support and 
maintenance was established. They 
also urged establishment of separate 
presumptions for shelter only and 
food only. Based on our interpretation 
of section 1612(a)(2)(A) of the act, it 
would appear that Congress Intended 
for every eligible Individual, who re¬ 
ceived in-kind support and mainte¬ 
nance from another person while 
living in that person's household, to 
have other income at least equivalent 
to two-thirds of the Federal standard 
payment amount to spend at his or 
her own discretion, regardless of the 
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market value of the in-kind support 
and maintenance. Thus, in accordance 
with the statute, when the one-third 
reduction in the standard payment 
amount does not apply, countable in- 
kind support and maintenance is treat¬ 
ed as unearned income; in order to 
give equitable treatment to individuals 
in these situations, the regulations 
provide that the maximum value of in- 
kind support and maintenance is pre¬ 
sumed to be an amount which will 
assure the individual at least the 
equivalent of two-thirds of the Federal 
standard payment amount to spend at 
his or her own discretion. Therefore, 
no substantive change is required on 
this point. In addition, the act is silent 
with respect to separate valuations for 
food and shelter. While such separate 
presumptions are under consideration 
for possible future change, they are 
not being established at this time. We 
have, however, reworded the descrip¬ 
tion of the valuation in paragraphs 
(d), <h), and (i) of §416.1125 in an 
effort to make the rationale clearer in 
relation to the act and to emphasize 
the reasonableness of the presumption 
since it is always open to rebuttal. 

Several commenters opposed count¬ 
ing in-kind support and maintenance 
as income, when provided to individ¬ 
uals receiving foster care or living in 
their own households, because they 
believe it runs contrary to congression¬ 
al intent. Title XVI clearly requires 
that support and maintenance be 
treated as unearned income, and the 
act makes no exceptiop in these cases. 
However, section 505(b) of Pub. L. 94- 
566. enacted October 20. 1976, provides 
for the exclusion from countable 
income, of any assistance (in cash or in 
kind) provided under a State or local 
government funded program of assist¬ 
ance based on need. Again, although 
there has been no substantive change, 
paragraph (c) has been expanded to 
clarify the rules with respect to nonin- 
stitutional care situations. 

One State felt that application of 
valuation rules for couples was unclear 
as stated in paragraph (d)(1). Accord¬ 
ingly, that paragraph has been 
reworded to explain the rule when one 
member of an eligible couple receives 
in-kind support and maintenance from 
another person while living in that 
person’s household. 

Other commenters urged that provi¬ 
sion be made to reduce current market 
value by the amount of an individual's 
payment for support and mainte¬ 
nance. They also felt that making the 
amendment effective with December 
1974 would disadvantage some individ¬ 
uals and deprive them of their due 
process rights. Paragraph (d) specifi¬ 
cally provides for applying an individ¬ 
ual's payment to reduce market value. 
Use of the presumed maximum value 
is always rebuttable if the individual 
can show that the actual value of the 
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support and maintenance he or she re¬ 
ceives is lower than the presumed 
amount. However, if the actual value 
should be in excess of the presumed 
maximum value, no more than that 
maximum will be taken into considera¬ 
tion in determining countable income. 
Thus, individuals with support and 
maintenance of greater value than the 
maximum will be advantaged by not 
having their SSI payments reduced 
below two-thirds of the maximum 
benefit while those whose support and 
maintenance is worth a lesser amount 
will receive the advantage of the lower 
figure in having their countable 
income established. The due process 
procedures (Subpart N of Regulations 
No. 16), under which the individual is 
fplly informed in writing of the reason 
for any proposed change in payment 
or eligibility status and given the op¬ 
portunity to appear and submit any 
material he or she wishes relating 
thereto before any reduction in the 
payment, appropriately accommodate 
and safeguard the individual’s due 
process rights. Moreover, the pre¬ 
sumed value rules made effective with 
December 1974, cannot charge an indi¬ 
vidual with more income than he or 
she actually has any more than the 
prior rules could. Accordingly, no 
changes have been made in either of 
these areas. 

Four commenters objected to estab¬ 
lishing supplemental security income 
eligibility and payment amount based 
on living arrangements. These objec¬ 
tions cannot be accommodated since 
the act deals differently with various 
living arrangements; i.e., own house¬ 
hold, public institutions, household of 
another person, and certain nonprofit 
institutions. 

There were two comments question¬ 
ing the complexity of determining the 
market value of in-kind support and 
maintenance; one of these also ex¬ 
pressed skepticism that individuals 
would routinely be advised of their re¬ 
buttal rights. Difficulty with deter¬ 
mining market value, particularly for 
individuals in their own households, 
was an important factor in adopting 
the presumed value approach. In 
effect, the market value is presumed 
to be a specified maximum amount 
(parallel to the amount specified by 
statute for individuals living in the 
household of another), unless an indi¬ 
vidual elects to rebut the presumption. 
The regulations clearly provide that 
the presumption is always open to re¬ 
buttal and the first developmental 
step in operating guides is to explain 
the presumption being applied and the 
individual’s right to rebut it at any 
time. Although we do not yet have 
precise data on the frequency or diffi¬ 
culty with which the presumed value 
is rebutted when the market value is 
lower, quality assurance samples indi¬ 
cate that the instance of failure to 
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rebut the presumption when it is ap¬ 
propriate to do so is miniscule. 

There were a few other comments of 
an editorial nature and one urging leg¬ 
islative change which is beyond the 
scope of the regulations. 

By way of clarification, paragraph 
(j) of §416.1125 (redesignated para¬ 
graph (k)) has been revised with re¬ 
spect to the several effective dates ap¬ 
plicable to the section. Corresponding 
clarifications appear in paragraphs 
(d), (e), (g). (h), and (i). A new para¬ 
graph (J) of §416.1125 dealing with 
temporary absences as it applies to 
this section is being published in this 
issue as part of the Interim Regula¬ 
tions titled “One-Third Reduction for 
Living in Another Person’s House¬ 
hold.” In addition, the definition of in- 
kind support and maintenance in para¬ 
graph (a) has been reworded to bring 
it into conformity with the definition 
of Income in § 416.1102. 

Accordingly, with these editorial and 
clarifying changes, the proposed rules 
are adopted as set forth below. 

(Sec. 1102. 1612, and 1631(dXl) of the Social 
Security Act, 49 Stat. 647, as amended, 86 
Stat. 1468, and 86 Stat. 1476; 42 U.S.C. 1302. 
1382a, and 1383(d)(1).) 

(Catalog of Federal Domestic Assistance 
Program No. 13.807, Supplemental Security 
Income Program.) 

Note.—T he Social Security Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State¬ 
ment Under Executive Order 11821. as 
amended by Executive Order 11949, and 
OMB Circular A-107. 

Dated: March 20. 1978. 

Don Wortman, 
Acting Commissioner 
of Social Security. 

Approved: June 28. 1978. 

Joseph A. Califano, Jr., 

Secretary of Health, Education, 
and Welfare. 

Part 416 of Chapter III of Title 20 of 
the Code of Federal Regulations is 
amended as follows; 

Section 416.1125 1 is amended by re¬ 
vising paragraphs (a), (c), (d), (e), (g). 
(h), and (i). Paragraph (j) is revised 
and redesignated paragraph (k). Sec¬ 
tion 416.1125 reads as follows: 

§416.1125 Unearned income; support and 
maintenance. 

(a) General Unearned income in¬ 
cludes support and maintenance fur¬ 
nished in cash or in kind unless other¬ 
wise excluded under this subpart K. 
Support and maintenance in kind en- 


1 Section 1125 was published as a notice of 
proposed rulemaking at 38 FR 27406, Octo¬ 
ber 3, 1973, and given interim effect at 39 
FR 3674, January 29. 1974; and amended at 
40 FR 48937, October 20. 1975 and at 40 FR 
54004, November 20. 1975. 
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compasses food, clothing, and shelter 
or any portion of any or all of such 
Items. Unless otherwise specified 
herein, the value of in-kind support 
and maintenance refers to its current 
market value. For purposes of this 
subpart K. the term standard payment 
amount refers to the Federal payment 
rate as described in §§416.410-416.413. 

• • • • • 

(c) Household, situations not includ¬ 
ed under paragraph ( b ) of this section. 
The reduction in the payment stand¬ 
ard for living in the household of an¬ 
other and described in paragraph 
(b)(1) of this section will not apply in 
the following situations and support 
and maintenance provided in kind will 
be valued as provided herein and in 
paragraphs (d) and (e) of this section: 

(1) In the case of an eligible individ¬ 
ual (or eligible individual and eligible 
spouse) who lives in another person’s 
household and receives in-kind sup¬ 
port and maintenance from that other 
person in the form of food only or 
shelter only, but not both. 

(2) In the case of an eligible individ¬ 
ual with an eligible spouse, where only 
the individual or the spouse is living in 
another person’s household and re¬ 
ceiving in-kind support and mainte¬ 
nance from that other person. In such 
case, any support and maintenance re¬ 
ceived in-kind will be included as un¬ 
earned income. Absent evidence of a 
lesser value, the support and mainte¬ 
nance provided to the member of the 
couple in another person's household 
will be valued at one-sixth of the pay¬ 
ment standard for a couple. 

(3) In the case of an individual who 
is subject to the provisions of this part 
regarding the deeming of income 
(§416.1185 (published as a notice of 
proposed rulemaking with interim 
effect at 39 FR 2487 and amended at 
42 FR 3316, January 18, 1977) or 
§416.1190) and who is living in the 
household of the person from whom 
income is or would be deemed. In such 
case, any support and maintenance 
furnished by the person in whose 
household the individual is living is 
not counted as income. 

(4) In the case of an eligible individ¬ 
ual (or eligible individual and eligible 
spouse) who lives in his or her own 
household, including a commercial es¬ 
tablishment (e.g., rooming or boarding 
house). 

(5) In the case of an eligible individ¬ 
ual (or eligible individual and eligible 
spouse) who has been placed in a non- 
institutional care situation and re¬ 
ceives nonexcludable in-kind support 
and maintenance. For purposes of this 
section, a noninstitutional care situa¬ 
tion exists when: (i) an individual or 
couple is placed by a public or private 
agency under a specific program of 
protective placement such as foster or 
family care; and (ii) the placement is 
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in a private household which is li¬ 
censed or otherwise approved by the 
placing agency to provide such care; 
and (iii) the placing agency retains re¬ 
sponsibility for continuing supervision; 
and (iv) the person providing the care 
accepts payment from the individual, 
the placing agency, or some other 
party. 

(d) Valuation of support and main¬ 
tenance for individuals in household 
situations . When an eligible individual 
(or eligible spouse) lives in a house¬ 
hold (i.e.. is not in an institution), the 
reduction in the payment standard de¬ 
scribed in paragraph (b) of this section 
is Inapplicable, and the provisions of 
§§416.1185 (see paragraph (c)(3)) and 
416.1190 do not apply, any support 
and maintenance received in kind but 
not received in lieu of cash wages (see 
§ 404.429(c) of this chapter) is un¬ 
earned income. In such cases effective 
with payments for December 1974. the 
maximum value of such support and 
maintenance is presumed to be that 
amount which, for an individual or a 
couple with no other income, would 
result in payment at two-thirds of the 
applicable payment standard; i.e., the 
value is presumed to be one-third of 
the payment standard, plus the exclu¬ 
sion applicable to unearned income. 
This presumption will be applied in 
determining the benefits payable 
unless it is rebutted by the individual’s 
establishing that the current market 
value of such support and mainte¬ 
nance, less any payment he makes 
therefor, is lower than the presumed 
value. This rule will apply in the fol¬ 
lowing circumstances: 

(1) When an eligible individual (or 
eligible individual and eligible spouse) 
lives in the household of another and 
receives from that other person only 
support or maintenance in kind as de¬ 
scribed in paragraph (cXl) of this sec¬ 
tion. These provisions do not apply, 
however, in the case of a couple when 
only one member of that couple is re¬ 
ceiving in-kind support and mainte¬ 
nance from another person while 
living in that other person's house¬ 
hold. For that member of the couple, 
the valuation in paragraph (c)(2) of 
this section applies; if the other 
member of the couple receives support 
and maintenance in kind, effective 
with December 1974, the presumed 
value of that support and maintenance 
is one-sixth of the couple’s payment 
standard plus half of the exclusion ap¬ 
plicable to unearned income. (If the 
second member of the couple is in an 
institution, the presumed value rule 
for that person is effective with April 
1975.) 

(2) When an eligible individual (or 
eligible spouse) lives in his own house¬ 
hold, including a commercial establish¬ 
ment. and receives support and main¬ 
tenance in kind. 

(e) Individuals to whom income is 
deemed. When an eligible individual 


(or eligible spouse) lives in the house¬ 
hold of the person from whom income 
is, or would be, deemed (§ 416.1185 (see 
paragraph (c)(3)) or § 416.1190) and re¬ 
ceives in-kind support and mainte¬ 
nance, from a source other than his es¬ 
sential person, ineligible spouse, or (if 
the individual is a child) parent or 
spouse of parent, the value of such 
support and maintenance will be treat¬ 
ed as unearned income in addition to 
any deemed income. Effective with 
payments for December 1974, the 
maximum value of such support and 
maintenance is presumed to be the 
same amount as described in para¬ 
graph (d) of this section and the same 
rules pertaining to application and re¬ 
buttal of that presumption will be ap¬ 
plied. 


(g) Individual t n proprietary (for- 
profit) nonmedical institution; no 
third party payment for support and 
maintenance. In the case of an eligible 
individual (or eligible spouse) living in 
a proprietary (for-profit) institution 
for other than medical care, with no 
payments being made by a third party 
to the institution for such individual’s 
support and maintenance, effective 
with payments for April 1975 the 
value of in-kind support and mainte¬ 
nance provided by that institution 
does not result in income to the indi¬ 
vidual under the following circum¬ 
stances: 

(1) The individual makes payment to 
the institution and the institution ac¬ 
cepts that amount as payment in full, 
or 

(2) The individual contracts a legal 
debt to the institution for his support 
and maintenance, regardless of wheth¬ 
er the amount owed represents full 
market value, and the institution ac¬ 
cepts the amount of the debt plus the 
individual’s payment, if any. as pay¬ 
ment in full. 

(h) Individual in private nonprofit 
or proprietary (for-profit) nonmedical 
institution; third party pays toward 
support and maintenance. In the case 
of an eligible individual (or eligible 
spouse) residing in a proprietary (for- 
profit) or private nonprofit institution 
for other than medical care, (see 
§416.1109 for medical confinements) 
on whose behalf a third party makes 
payment to such institution for such 
individual's support and maintenance, 
the individual will be considered to be 
receiving in-kind support and mainte¬ 
nance which is unearned income. How¬ 
ever, effective with payments for April 
1975. the value of such support and 
maintenance is presumed to be that 
amount which, for an individual with 
no other income, would result in pay¬ 
ment at two-thirds of the applicable 
payment standard; i.e., the value is 
presumed to be one-third of the stand¬ 
ard payment amount plus the exclu- 
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slon applicable to unearned income. 
However, this presumption may be re¬ 
butted by the individual’s establishing 
that the actual amount of the third 
party payment is less than the pre¬ 
sumed value. This rule will apply in 
the following circumstances: 

(1) The eligible individual (or eligi¬ 
ble spouse) is in a private nonprofit in¬ 
stitution as described in paragraph (f) 
of this section and a third party, other 
than another private nonprofit organi¬ 
zation. makes a vendor payment on his 
behalf, or 

(2) The eligible individual (or eligi¬ 
ble spouse) is in a proprietary nonmed¬ 
ical institution and a third party 
makes a vendor payment on his 
behalf. 

(i) Individual in other type of non- 
medical institution. In the case of an 
eligible individual (or eligible spouse) 
in the types of nonmedical institutions 
described in paragraphs (i)(l), (i)(2) 
and (i)<3) of this section, nonexcluda¬ 
ble support and maintenance provided 
by the institution, regardless of 
whether a third party pays for some 
or all of such support and mainte¬ 
nance, is unearned income. However, 
effective with payments for April 
1975, the maximum value of such sup¬ 
port and maintenance provided in kind 
is presumed to be that amount which, 
for an individual with no other 
income, would result in payment at 
two-thirds of the applicable payment 
standard: the value is presumed to be 
one-third of the standard payment 
amount plus the exclusion applicable 
to unearned income. This presumption 
may be rebutted by the individual’s es¬ 
tablishing that the current market 
value of such support and mainte¬ 
nance, less any payment he makes 
therefor, is lower than the presumed 
value. This rule will apply in the fol¬ 
lowing circumstances: 

(1) The eligible individual (or eligi¬ 
ble spouse) is in a private nonprofit in¬ 
stitution as described in paragraph (f) 
of this section and an express obliga¬ 
tion exists to provide full support and 
maintenance without receiving current 
or future payment for doing so. or 

(2) The eligible individual (or eligi¬ 
ble spouse) is in a public or private 
nonprofit institution for education or 
vocational training, or 

(3) The eligible individual (or eligi¬ 
ble spouse) is in any other public non¬ 
medical institution under circum¬ 
stances to which § 416.231(a)(1) does 
not apply. 

• * • • • 

(k) Effective dates. The provisions 
set forth in this section are effective 
with January 1974 unless specifically 
indicated to the contrary. 

[PR Doc. 78-18706 Filed 7-6-78; 8:45 am] 


RULES AND REGULATIONS 
[4110-07] 

[Regulation No. 16] 

PART 416—SUPPLEMENTAL SECURITY 
INCOME FOR THE AGED r BLIND 
AND DISABLED 

Subpart K—Income and Exclusions 

Unearned Income, One-Third Reduc¬ 
tion For Living In Another Per¬ 
son’s Household 

AGENCY: Social Security Administra¬ 
tion. HEW. 

ACTION: Interim regulation. 
SUMMARY: The interim regulation 
concerns the one-third reduction in 
the standard payment amount applica¬ 
ble in the Supplemental Security 
Income (SSI) program for an individu¬ 
al living in another person’s household 
and receiving in-kind support and 
maintenance in the form of both food 
and shelter from that other person. 
The rules dealing with the application 
of the one-third reduction provision 
are being published at this time in the 
form of an interim regulation due to 
the breadth of the proposed changes, 
the added specificity, and the length 
of time which has elapsed since the 
previously published notice (with in¬ 
terim effectiveness) of October 20, 
1975 (40 FR 48937). These rules are 
designed to streamline and simplify 
the rules governing the one-third re¬ 
duction in the applicable SSI standard 
payment amount and to achieve a 
more equitable application of policy. 

EFFECTIVE DATE: The interim regu¬ 
lation is being given retroactive effec¬ 
tiveness as of October 1. 1976, for all 
new and pending claims and for all re¬ 
determined cases which do not receive 
lower SSI payments solely because of 
the amendment. For further details 
respecting the effective date of these 
regulations, see the “effective date” 
section of the Supplementary Infor¬ 
mation section. Prior to final adoption 
of the interim regulation considera¬ 
tion will be given to any data, views, or 
arguments pertaining thereto which 
are submitted in writing on or before 
August 7,1978. 

ADDRESSES: Comments should be 
submitted in writing to the Commis¬ 
sioner of Social Security, Department 
of Health, Education, and Welfare, 
P.O. Box 1585, Baltimore. MdL 21203. 
Copies of all comments received in re¬ 
sponse to this notice will be available 
for public inspection during regular 
business hours at the Washington In¬ 
quiries Section, Office of Information, 
Social Security Administration, De¬ 
partment of Health, Education, and 
Welfare, North Building, Room 5131, 
330 Independence Avenue SW., Wash¬ 
ington, D.C. 20201. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. S. J. Weissman, Legal Assistant, 
Office of Policy and Regulations, 
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Social Security Administration, 6401 

Security Boulevard, Baltimore, Md. 

21235. telephone 301-594-7341. 

SUPPLEMENTARY INFORMATION: 
Regulations No.. 16, Subpart K was 
published in the Federal Register as 
a notice of proposed rulemaking at 38 
FR 27406, October 3, 1973, and given 
interim effect at 39 FR 3674, January 
29. 1974. and amended at 40 FR 48937, 
October 20. 1975. 

It should be noted that §416.1125 
(a), (c), (d). (e). (g). (h). (i), and (k) 
concerning the valuation of support 
and maintenance in certain household 
and nonmedical institutional situa¬ 
tions is also being published in this 
issue as a final amendment. Those 
final regulations and this interim reg¬ 
ulation are being published simulta¬ 
neously because the subject matters 
are so closely interrelated. By taking 
this action we believe we will provide 
interested persons with a clearer un¬ 
derstanding of these substantive rules. 

Effective Date 

To repeat, the interim regulation is 
being given retroactive effectiveness as 
of October 1, 1976, for all new and 
pending claims and for all redeter¬ 
mined cases which do not receive 
lower SSI payments solely because of 
the amendment. Policy changes which 
can be applied only in the light of in¬ 
dividual factual circumstances cannot 
be effectuated instantaneously for all 
cases, but must be introduced on a 
flow basis. For cases which are not 
reached until some time after the gen¬ 
eral effective date of the new policy, it 
would be unfair to treat as incorrect, 
payments which the eligible individual 
previously received and thought to be 
correct. In any redetermination where 
the amendment to the regulations 
causes the eligible individual (or eligi¬ 
ble couple) to receive a lower SSI pay¬ 
ment or become ineligible, and where 
there has been no actual change in 
living arrangements, the amendment 
will be implemented beginning with 
the first day of the quarter following 
the quarter of the redetermination. 

There are several reasons why it is 
in the best interest of the public to 
publish these changes with retroactive 
effectiveness. The Commissioner of 
Social Security directed that the poli¬ 
cies reflected in the interim regulation 
be implemented as of October 1, 1976, 
because the new policies are, on bal¬ 
ance, highly beneficial to the over¬ 
whelming majority of eligible and po¬ 
tentially eligible individuals. A delay 
would be detrimental because it would 
permit continued lack of uniformity in 
case adjudication and public misunder¬ 
standing caused by the complexities 
and subjectiveness contained in the 
prior rules governing the application 
of the one-third reduction. The policy 
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reflected In this interim regulation 
meets an urgent need of providing 
equitable guides that can be applied 
with greater objectivity and uniform¬ 
ity. 

Discussion of comments: Interested 
parties were given the opportunity to 
submit within 30 days, data, views or 
arguments with regard to the one- 
third reduction. A number of com¬ 
ments were received from private. 
State and local organizations as well as 
interested individuals. 

Several commenters vehemently 
protested the application of the one- 
third reduction and recommended its 
elimination on the basis that it places 
an undue financial hardship on eligi¬ 
ble and potentially eligible individuals. 
This comment was a common theme 
running through a majority of the let¬ 
ters received. Elimination of the one- 
third reduction is beyond the scope of 
these regulations as the one-third re¬ 
duction is specifically required by stat¬ 
ute. 

Other commenters objected that the 
amendment was too general and failed 
to cover the application of the one- 
third reduction in depth. Monitoring 
of the regulation, has proven this criti¬ 
cism true. The revised amendment, 
contained herein, is designed to pro¬ 
vide greater specificity. 

The remaining comments can best 
be described as a misunderstanding in 
the public's mind. As an example, 
many commenters were concerned 
that the one-third reduction would ad¬ 
versely affect an individual's Federal 
old-age, survivors and disability bene¬ 
fits under title II of the Social Securi¬ 
ty Act. We would point out that the 
one-third reduction applies only to the 
SSI program; it has no application 
whatsoever in determining eligibility 
or benefit amounts under Title II of 
the Social Security Act. 

Background: Section 1612(a)(2)(A) 
of the Social Security Act requires 
that, in establishing supplemental se¬ 
curity income eligibility, there be 
taken into consideration unearned 
income in the form of support and 
maintenance, both in cash and kind. 
Subparagraph (i) then provides the 
following special rule for an individual 
living in the household of another 
person: "In the case of any individual 

• • • living in another person's house¬ 
hold and receiving support and main¬ 
tenance in kind from such person, the 
dollar amounts otherwise applicable 
[i.e., the standard payment amount] 

• • • shall be reduced by 33 Vi percent 
in lieu of including such support and 
maintenance in the unearned income 
of such individual • • •" 

Under the interim regulations (see 
§ 416.1125(b) at 40 FR 48937 dated Oc¬ 
tober 20. 1975), the one-third reduc¬ 
tion in the Federal standard payment 
amount applies to an eligible individu¬ 
al (or both members of an eligible 
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couple) who lives in another person’s 
household and receives support and 
maintenance in kind in the form of 
both food and shelter (room and 
board) from such person. The one- 
third reduction applies regardless of 
whether the individual (or couple) is 
making any payment for support and 
maintenance (received in the form of 
both room and board) to the person in 
whose household he or she is living. 
The one-third reduction in the stand¬ 
ard payment amount applies only for 
months wholly spent in the household 
of another person. 

The effects of this interim regula¬ 
tion have been reviewed since its in¬ 
ception. The overall results indicate 
that lack of specificity in the regula¬ 
tion is a problem and has led to oper¬ 
ating guides which are complex and 
difficult to understand and apply. 
This, in turn, has caused public misun¬ 
derstanding and difficult case adjudi¬ 
cation. 

Because of these difficulties more 
than a year has been spent in formu¬ 
lating new policy. Our main objective 
is to provide equitable guides that can 
be applied with objectivity and uni¬ 
formity and which are consistent with 
the statutory language contained in 
the law. These revised policies are dis¬ 
cussed in detail under the discussion 
of regulations section of this pream¬ 
ble. 

Definitions: The following defini¬ 
tions are provided for ease of refer¬ 
ence. 

A "household" refers to a personal 
place of residence which is not a com¬ 
mercial establishment (e.g„ a rooming 
or boarding house), a noninstitutional 
care home as defined in § 416.1125(c), 
or an institution as defined in § 416.231 
(b). 

"In-kind support and maintenance" 
means food, clothing and shelter or 
any portion of any or all of such items. 
However, for purpose of applying the 
one-third reduction, an individual 
must receive in-kind support and 
maintenance at a minimum in the 
form of both food and shelter. 

"Total household operating ex¬ 
penses" means the average of total 
monthly expenditures for food, rent or 
mortgage payments, real property 
taxes, heating fuel, gas, electricity, 
water, sewer services and garbage col¬ 
lection services. Such an average is 
generally based on total household ex¬ 
penses for the 12-month period prior 
to determination. 

Discussion of regulations: This inter¬ 
im regulation provides that the stand¬ 
ard payment amount for an eligible in¬ 
dividual (or couple) who lives in an¬ 
other person’s household and receives 
support and maintenance in kind from 
such person will be reduced by one- 
third in lieu of determining the actual 
value of such support and mainte¬ 
nance. 


An eligible individual (or couple) is 
presumed to be living in another per¬ 
son's household when the eligible indi¬ 
vidual (or couple) lives in a household 
which has at least one other member 
who is not: (1) The individual’s spouse; 
or (2) a minor child; or (3) a person 
whose income is deemable to the eligi¬ 
ble individual. However, an individual 
(or couple) is not considered to be 
living in another person’s household 
when: (1) The eligible individual (or a 
living-with spouse) has an ownership 
or life estate interest in the home; or 
(2) the eligible individual (or a living- 
with spouse) is liable to the landlord 
for payment of any portion of the 
rental charges; or (3) the eligible indi¬ 
vidual is living in a substitute home in 
the form of a noninstitutional care sit¬ 
uation; or (4) the eligible individual 
pays at least his or her pro rata share 
of total household operating expenses. 
A pro rata share is determined by di¬ 
viding the average monthly household 
operating expenses by the number of 
persons in the household, regardless 
of age or individual consumption of 
any of the items which comprise 
household operating expenses. Pay¬ 
ment of an amount which is within $5 
of the average monthly pro rata share 
will be considered to meet the pro rata 
requirement. 

When an eligible individual (or 
couple) lives throughout a month in 
another person’s household (as de¬ 
scribed in the first sentence of the pre¬ 
ceding paragraph), he or she will be 
presumed to be receiving in-kind sup¬ 
port and maintenance in the form of 
both food and shelter from the person 
in whose household he or she lives, 
and the one-third reduction will be ap¬ 
plied. However, applicability of the 
one-third reduction may be rebutted 
by showing that the eligible individual 
(or couple) does not live in another 
person’s household, does not live there 
throughout a month, or does not re¬ 
ceive both food and shelter from the 
person in whose household he or she 
lives. An individual who lives in an¬ 
other person's household but receives 
his or her food from a third party or 
purchases (i.e., pays for) his or her 
own food is not receiving both food 
and shelter from that person in whose 
household he or she lives and, thus 
the one-third reduction does not 
apply. Also, an eligible individual (or 
couple) who lives in a household 
where all other residents are recipi¬ 
ents of some form of public income 
maintenance is assumed not to be re¬ 
ceiving in-kind support and mainte¬ 
nance (food and shelter) from the 
household unless there is evidence to 
the contrary. 

When it is determined that the one- 
third reduction does apply, the 
amount of the reduction is not rebut¬ 
table. There is a flat one-third reduc¬ 
tion in the standard payment amount 
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regardless of any payment the individ¬ 
ual may make toward his or her sup¬ 
port and maintenance unless that pay¬ 
ment is at least his or her pro rata 
share of the total average monthly 
household operating expenses. 

The one-third reduction in an eligi¬ 
ble couple's standard payment amount 
applies whenever both members re¬ 
ceive in-kind support and maintenance 
from another person while living in 
that person's household; this is true 
whether the members of the eligible 
couple are both in the same household 
or are in different households as long 
as they continue to be considered an 
eligible couple for SSI purposes 
(§416.1040(0). 

However* the full one-third reduc¬ 
tion does not apply to only one 
member of an eligible couple. When 
only one member of an eligible couple 
is living in another person's household 
and receiving in-kind support and 
maintenance from that person the full 
one-third reduction provision does not 
apply, but the support and mainte¬ 
nance received by such member is un¬ 
earned income which is presumed to 
have a value equivalent to one-sixth of 
the couple's standard payment 
amount. This presumption may be re¬ 
butted by showing that the value of 
what is received is less than one-sixth 
of the applicable standard payment 
amount. (See § 416.1125(c)(2)). 

When the one-third reduction does 
apply, any additional in-kind support 
and maintenance an individual re¬ 
ceives, from any source, is not counted 
as income. 

A new paragraph (J) has been added 
to §416.1125 which provides rules for 
the treatment of in-kind support and 
maintenance during periods of tempo¬ 
rary absence from a permament living 
arrangement. This paragraph states 
that a temporary absence exists when 
an eligible individual (or couple) has 
lived in a household or institution for 
at least one month and upon depart¬ 
ing intends to and does return to his 
or her living arrangement within the 
same calendar month as. or in the 
month immediately following, his or 
her departure. If receipt of countable 
in-kind support and maintenance is 
taken into consideration based on his 
or her permanent living arrangement 
(i.e., through application of the one- 
third reduction or of the presumed 
maximum value rules), the same sup¬ 
port and maintenance is considered to 
exist for purposes of computing pay¬ 
ment during a period of temporary ab¬ 
sence. 

Prior operating policy which has 
been eliminated, provided for use of a 
“community rate" to establish that an 
individual was paying for his or her 
room and board. Under that policy, if 
an individual was paying for room and 
board an amount at least equal to that 
for which he or she could live commer- 
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dally elsewhere in the community, he 
or she was assumed to be paying in 
full for support and maintenance and 
the one-third reduction did not apply. 
Under this interim regulation if an in¬ 
dividual does not own or rent the 
premises and is paying less than his or 
her pro rata share of household ex¬ 
penses. the one-third reduction will 
apply. 

The community rate concept was 
eliminated because it bore no neces¬ 
sary relationship to the current 
market value of the support and main¬ 
tenance an individual actually re¬ 
ceived. Moreover, this concept was 
open to varied interpretations and 
thus, it could not be applied with any 
consistency on a national basis. Be¬ 
cause of this change, a small number 
of persons receiving a full SSI benefit 
may be subject to the one-third reduc¬ 
tion if their payment for support and 
maintenance is less than a pro rata 
share of household operating ex¬ 
penses. These few are disadvantaged 
and, for them, the new rules have not 
been made applicable until the quarter 
after such a determination has been 
made. 

Prior operating policy requiring an 
individual to participate in household 
decisions as well as in household ex¬ 
penses, is also removed. This is a liber¬ 
alization which will advantage those 
who have been subject to the one- 
third reduction because, despite pay¬ 
ment of a pro rata share of expenses 
they have not shared in household de¬ 
cisions. Very often this policy proved 
detrimental to the aged and mentally 
retarded. In addition, specific rules are 
given in the amendment for determin¬ 
ing what constitutes household oper¬ 
ating expenses and how to calculate 
an individual's pro rata share. 

In view of the magnitude of the 
changes and additions to §416.1125, 
the paragraphs as hereby revised or 
added to that section of the regula¬ 
tions are summarized herein as fol¬ 
lows: 

Paragraph (b)(1) states the general 
rule for application of the one-third 
reduction to an eligible individual or 
eligible couple living in another per¬ 
son’s household. 

Paragraph (b)(2) explains when an 
eligible individual will be considered to 
be living in another person’s house¬ 
hold. 

Paragraph (b)(3) explains when an 
eligible individual will not be consid¬ 
ered to be living in another person’s 
household. 

Paragraph (b)(4) states when the 
one-third reduction is applicable. 

Paragraph (b)(5) explains what con¬ 
stitutes household operating expenses 
and how a pro rata share of those ex¬ 
penses is determined for purposes of 
determining whether an individual is 
living in his or her own household. 

Paragraph (b)(6) states how the ap¬ 
plication of the one-third reduction 
can be rebutted. 
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Paragraph (b)(7) explains the rela¬ 
tionship between deeming and the 
one-third reduction. 

Paragraph (b)(8) provides the effec¬ 
tive date. 

Finally, a new paragraph (j) has 
been added which provides rules for 
the treatment of in-kind support and 
maintenance during periods of tempo¬ 
rary absence. 

The interim regulation is to be 
issued under the authority contained 
in sections 1102 and 1612(a)(2) of the 
Social Security Act. 49 Stat. 647 as 
amended. 86 Stat. 1468; 42 U.S.C. 1302 
and 1382(a)(2). 

(Catalog of Federal Domestic Assistance 
Program No. 13.807, Supplemental Security 
Income Program.) 

Note.— The Social Security Administration 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement Un¬ 
der Executive Order 11821. as amended by 
Executive Order 11949, and OMB Circular 
A-107. 

Dated: March 20, 1978. 

Don Wortman, 
Acting Commissioner 
of Social Security . 

Approved: June 28,1978. 

Joseph A. Califano. Jr., 

Secretary of Health, Education, 
and Welfare. 

Part 416 of Chapter III of Title 20 of 
the Code of Federal Regulations is 
amended as follows: 

Section 416.1125* is amended by re¬ 
vising paragraphs (b)(1), (b)(2), (b)(3) 
and adding paragraphs (b)(4), (b)(5), 
(b)(6), (b)(7), (b)(8), and (j) to read as 
follows: 

§416.1125 Unearned income; support and 
maintenance. 

0 • • • • 

(b) One-third reduction for individu¬ 
al living in another person's house¬ 
hold . (1) General The standard pay¬ 
ment amount for an eligible individual 
(or both members of a couple as de¬ 
fined in §416.120(0(5)), who lives in 
another person's household and re¬ 
ceives support and maintenance in 
kind from such person, will be reduced 
by one-third in lieu of determining the 
value of such support and mainte¬ 
nance as unearned income to the eligi¬ 
ble individual (or couple). The one- 
third reduction when applicable, is 
made beginning with the first full cal¬ 
endar month in which an eligible indi¬ 
vidual (or couple) lives in another per¬ 
son's household and receives both food 


•Section 416.1125(b) was published as a 
notice of proposed rulemaking at 38 FR 
27406. October 3. 1973 and given interim 
effect at 39 FR 3674. January 29. 1974 and 
amended at 40 FR 48937, October 20. 1975. 
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and shelter from that other person, 
and ends with the last such full calen¬ 
dar month. The one-third reduction in 
the standard payment amount applies 
regardless of any payment the individ¬ 
ual (or couple) may make toward the 
support and maintenance unless, ef¬ 
fective October 1976, that payment 
meets the requirements of paragraph 
(b)(3)(iv) of this section. Effective 
with amounts payable for December 
1974, when the one-third reduction ap¬ 
plies. any additional in-kind support 
and maintenance an eligible individual 
(or couple) receives is not counted as 
income regardless of the source. 

(1) For purposes of this paragraph 
(b), the one-third reduction applies for 
a particular month only if an eligible 
individual lives in another person’s 
household throughout a calendar 
month except for temporary absences 
(see paragraph (j) of this section) and 
receives in-kind support and mainte¬ 
nance in the form of both food and 
shelter from the person in whose 
household he or she lives. An individu¬ 
al may live in two or more households 
during an entire month and be subject 
to the one-third reduction if he or she 
does not maintain his or her own 
household during this period. 

(ii) In the case of an eligible couple 
(see § 416.120(c)) the one-third reduc¬ 
tion in the payment standard applies 
only when both members of the 
couple receive in-kind support and 
maintenance in the form of both food 
and shelter from another person while 
living in that person’s household 
throughout a month. The one-third 
reduction applies whether the mem¬ 
bers of the couple are in the same 
household or in different households 
provided that they have not been sep¬ 
arated for more than 6 months 
(§416.1040). However, effective with 
October 1976, for any full calendar 
month during which one member of a 
couple is institutionalized as described 
in § 416.231(a)(2), each member of the 
couple is treated as an eligible indifld- 
ual and one of them may be subject to 
the one-third reduction for any full 
calendar month he or she lives in the 
household of another and receives 
both food and shelter from the house¬ 
holder. 

(iii) Where the one-third reduction 
is not applicable, but the eligible indi¬ 
vidual (or couple) is receiving in-kind 
support and maintenance which is not 
excluded from income under the provi¬ 
sions of this subpart K, such support 
and maintenance is valued as de¬ 
scribed in paragraphs (c) through (i) 
of this section. 

(2) Another person's household, A 
household refers to a personal place of 
residence which is not a commercial 
establishment (e.g., a rooming or 
boarding house), a noninstitutional 
cars home as defined in § 416.1125(c). 
or an institution as defined in 
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§ 416.231(b). An eligible individual (or 
couple) will be presumed to be living 
in another person’s household (except 
as provided by paragraph (b)(3)), 
whenever the individual (or couple) 
lives in a household which has at least 
one other member who is not: 

(i) The individual’s spouse (as de¬ 
fined in §416.1005); or 

(ii) A minor child; or 

(iii) A person whose income is dee- 
mable to the individual under 
§416.1185 (published as a notice of 
proposed rulemaking with interim 
effect at 42 FR 3316, January 18. 1977) 
or §416.1190. 

(3) Not another person's household. 
An individual is not considered to be 
living in another person’s household 
when: 

(i) The eligible individual or a living- 
with spouse has an ownership or life 
estate interest in the home; or 

(ii) The eligible individual or a 
living-with spouse is liable to the land¬ 
lord for payment of any portion of the 
rental charges; or 

(iii) The eligible individual is living 
in a substitute home in the form of a 
noninstitutional care situation as de¬ 
fined in § 416.1125 (c)(5); or 

(iv) The eligible individual is paying 
at least a pro rata share of the average 
monthly total household operating ex¬ 
penses as described in paragraph 
(b)(5) of this section. 

(4) Receiving in-kind support and 
maintenance. When an eligible indi¬ 
vidual (or couple) lives in another per¬ 
son’s household (as described in para¬ 
graph (b)(2)), he or she will be pre¬ 
sumed to be receiving in-kind support 
and maintenance in the form of both 
food and shelter from the person in 
whose household he or she lives, and 
the one-third reduction will apply 
unless the presumption is rebutted as 
provided in paragraph (b)(6). 

(5) Total household operating ex¬ 
pense. Total household operating ex¬ 
penses means the average of total 
monthly expenditures for food, rent or 
mortgage payments, real property 
taxes, heating fuel, gas, electricity, 
water, sewer sendees and garbage col¬ 
lection services. The term refers only 
to amounts actually expended by the 
household for the purposes specified 
in this paragraph (5); it does not in¬ 
clude the value of any in-kind support 
and maintenance provided by a source 
external to the household. A pro rata 
share of total household operating ex¬ 
penses is determined by dividing the 
monthly average of these expenses by 
the number of persons in the house¬ 
hold regardless of age or individual 
consumption of any of the items. Pay¬ 
ment of an amount w f hich is within $5 
of the monthly pro rata share is con¬ 
sidered to meet the pro rata require¬ 
ment. A pro rata share is generally de¬ 
termined by averaging the specified 
household expenses for the 12-month 


period prior to determination. If inde¬ 
pendent or collateral verification is 
not available to establish payment of a 
pro rata share the eligible individual 
(or couple) shall state the reason 
therefor and submit other evidence of 
probative value. 

(6) Rebuttal Applicability of the 
one-third reduction may be rebutted 
by showing that an eligible individual: 

(i) Does not live in another person’s 
household; or 

(ii) Does not live in another person’s 
household throughout a month; or 

(iii) Does not receive both food and 
shelter from the person in whose 
household he or she lives. An individu¬ 
al who purchases (i.e., pays for) his or 
her own food, or who receives food 
from someone other than the house¬ 
holder is not receiving in-kind support 
and maintenance as required in para¬ 
graph (b)(4); or 

(iv) Effective with payments for Oc¬ 
tober 1976, an individual is presumed 
not to be receiving food and shelter 
from a household in which all mem¬ 
bers are recipients of some form of 
public income maintenance unless 
there is evidence to the contrary. 
Public income maintenance payments 
are those made under. 

(а) Title IV-A of the Social Security 
Act (Aid to Families with Dependent 
Children), or 

(б) Title XVI of the Social Security 
Act (Supplemental Security Income 
Program including mandatory State 
Supplementation pursuant to section 
212 of Pub. L. 93-66 and optional State 
Supplementation as described in sec¬ 
tion 1616 of the Social Security Act), 
or 

(c) The Migration and Refugee As¬ 
sistance Act of 1962, or 

id) The Indochina Migration and 
Refugee Assistance Act of 1975, or 

(e) The Disaster Relief Act of 1974. 
or 

(/) General assistance provided by 
the Bureau of Indian Affairs, or 

( g ) General assistance provided by 
State or local governments. 

(7) Deeming. When an eligible indi¬ 
vidual and a person whose income 
must be deemed to the eligible individ¬ 
ual under §416.1185 (see paragraph 
(b)(2)(iii) of this section) or §416.1190 
both live in another person’s house¬ 
hold within the meaning of this para¬ 
graph (b), the deeming rules apply to 
the eligible individual in addition to 
the one-third reduction rules. 

(8) Effective date. The provisions set 
forth in this paragraph (b) are effec¬ 
tive October 1, 1976. However, in the 
case of any recipient who receives a 
lower supplemental security income 
payment or becomes ineligible upon 
redetermination solely through the 
application of these rules (i.e., there 
has been no actual change in his or 
her living arrangement) the provisions 
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are effective on the first day of the 
quarter following the redetermination. 


(j) Temporary absence. (1)A tempo¬ 
rary absence exists when an eligible 
individual (or couple): 

(1) (a) Has been in a particular living 
arrangement for at least one full cal¬ 
endar month; and 

(6) Upon departing from his or her 
permanent living arrangement intends 
to and does return to that living ar¬ 
rangement within the same calendar 
month as, or in the month immediate¬ 
ly following, his or her departure 
therefrom. However, when an individ¬ 
ual enters a medical institution under 
the conditions described in 
§ 416.231(a)(2). with the intention of 
returning to his or her prior living ar¬ 
rangement, a temporary absence is 
also considered to exist for any 
months not wholly spent in such an 
institution (unless the provisions of 
§ 416.231(c) apply). In such cases, 
countable in-kind support and mainte¬ 
nance received during the months of 
entry into and exit from the medical 
institution is treated under the rules 
applicable to his or her permanent 
living arrangement; or 

(ii) Is a child (as defined in 
§416.1050) under age 22 who is away 
at school, regardless of the duration of 
the absence, but who comes home on 
weekends or lengthy holidays and va¬ 
cations (or for extended visits in ac¬ 
cordance with school regulations). 

(2) When an eligible individual is 
temporarily absent from his or her 
permanent living arrangement (either 
household or institutional) the receipt 
of in-kind support and maintenance, if 
any, is considered to be unchanged 
during the absence. If receipt of 
countable in-kind support and mainte¬ 
nance is taken into consideration 
based on the individual’s permanent 
living arrangement (i.e., through ap¬ 
plication of a one-third reduction as 
described in paragraph (b) or through 
application of the presumed maximum 
value rules contained in paragraph (d). 
(g). (h). or (i) of this section, as appro¬ 
priate), the same support and mainte¬ 
nance is considered to exist for pur¬ 
poses of computing his or her payment 
during a period of temporary absence. 
In-kind support and maintenance pro¬ 
vided only during a temporary ab¬ 
sence. and not as part of a permanent 
living arrangement, is not taken into 
consideration since the individual is 
still responsible for maintaining per¬ 
manent living quarters during such an 
absence. In a deeming situation, how¬ 
ever, the provisions of paragraph (e) 
continue to apply. 

[FR Doc. 78-18708 Filed 7-6-78; 8:45 am] 
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Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG AD¬ 
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

SUBCHAPTER A—GENERAL 

PART 5—DELEGATIONS OF 
AUTHORITY AND ORGANIZATION 

Subpart B—Redelegations of Authori¬ 
ty From the Commissioner of Food 
and Drugs 

Service Fellowships 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This document amends 
the delegation of authority regula¬ 
tions regarding service fellowships. 
Concurrent with the reorganization of 
the Office of the Commissioner (pub¬ 
lished in the Federal Register of 
April 18. 1978 (43 FR 16418)), the 
titles of all Assistant Commissioners 
were either abolished or changed to 
Associate Commissioner. This amend¬ 
ment deletes the reference to the ob¬ 
solete title from this delegation of au¬ 
thority. 

EFFECTIVE DATE: July 7, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert L. Miller. Office of Manage¬ 
ment and Operations (HFA-340), 
Food and Drug Administration, De¬ 
partment of Health, Education, and 
Welfare, 5600 Fishers Lane, Rock¬ 
ville, Md. 20857. 301-443-4976. 

SUPPLEMENTARY INFORMATION: 
Further redelegation of the authority 
delegated is not authorized. Authority 
delegated to a position by title may be 
exercised by a person officially desig¬ 
nated to serve in such position in an 
acting capacity or on a temporary 
basis, unless prohibited by a restric¬ 
tion written into the document desig¬ 
nating that person as “acting.” or 
unless not legally permissible. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 701(a), 52 
Stat. 1055 (21 U.S.C. 371(a)) and under 
authority delegated to the Commis¬ 
sioner of Food and Drugs (21 CFR 
5.1). Part 5 is amended by revising 
§ 5.26 to read as follows: 

§ 5.26 Service fellowships. 

The Associate Commissioners, the 
Directors of Bureaus, the Director of 
the National Center for Toxicological 
Research, and the Executive Director 
of Regional Operations are authorized 
to designate persons to receive service 
fellowships in the Food and Drug Ad- 
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ministration Staff Fellowship Pro¬ 
gram under section 207(g) of the 
Public Health Service Act. 

Effective date. This regulation shall 
be effective July 7, 1978. 

(Sec. 701(a), 52 Stat. 1055 <21 U.S.C. 
371(a)).) 

Dated: June 27, 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Regula to ry Affa i rs. 
[FR Doc. 78-18346 Filed 7-6-78; 8:45 ami 


[4110-03] 

[Docket No. 78N-0118] 

PART 5—DELEGATIONS OF 
AUTHORITY AND ORGANIZATION 

Subpart B—Redelegations of Authori¬ 
ty From the Commissioner of Food 
and Drugs 

Certification of True Copies 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This document amends 
the delegations of authority for certi¬ 
fying true copies and using the De¬ 
partment seal. It adds agency officials 
heading major organizations outside 
the Washington metropolitan area 
and certain headquarters officials to 
the list of delegates and otherwise cor¬ 
rects organization and position titles. 

EFFECTIVE DATE: July 7. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert L. Miller. Office of Manage¬ 
ment and Operations (HFA-340), 
Food and Drug Administration. De¬ 
partment of Health. Education, and 
Welfare, 5600 Fishers Lane. Rock¬ 
ville. Md. 20857, 301-443-4976. 

SUPPLEMENTARY INFORMATION: 
Further redelegation of the authority 
delegated is not authorized. Authority 
delegated to a position by title may be 
exercised by a person officially desig¬ 
nated to serve in such position in an 
acting capacity or on a temporary 
basis, unless prohibited by a restric¬ 
tion written into the document desig¬ 
nating that person as “acting,” or 
unless it is not legally permissible. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 701(a). 52 
Stat. 1055 (21 U.S.C. 371(a))) and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1), part 5 is amended by revising 
§5.22 to read as follows: 

§ 5.22 Certification of true copies and use 
of the Department seal. 

(a) The following officials are au¬ 
thorized to certify true copies of, or 


FEDERAL REGISTER, VOL. 43, NO. 131—FRIDAY, JULY 7, 1978 






29286 

extracts from, any books, records, 
papers, or other documents on file 
within the Food and Drug Administra¬ 
tion; to certify that copies are true 
copies of the entire file; to certify the 
complete original record, or to certify 
the nonexistence of records on file 
within the Food and Drug Administra¬ 
tion; and to cause the seal of the De¬ 
partment to be affixed to such certifi¬ 
cations: 

(1) Associate and Deputy Associate 
Commissioners. 

(2) The Director of the Executive 
Secretariat. 

(3) Executive Officer, Office of the 
Commissioner. 

(4) The Director of the Division of 
Management Systems and Policy of 
the Office of Management and Oper¬ 
ations. 

(5) The Executive Director and 
Deputy Executive Director of Region¬ 
al Operations. 

(6) The Director and Deputy Direc¬ 
tor of the Bureau of Drugs; and the 
Director of the Office of Planning and 
Evaluation, the Associate Director and 
Deputy Associate Director for Compli¬ 
ance, and the Directors of the Divi¬ 
sions of: Methadone Monitoring; Drug 
Product Quality; Drug Labeling Com¬ 
pliance; and Drug Manufacturing of 
that Bureau. 

(7) The Director and Deputy Direc¬ 
tor of the Bureau of Foods; and the 
Associate Director for Management, 
the Associate Director for Compliance, 
and the Directors of the Divisions of: 
Regulatory Guidance; Food Technol¬ 
ogy; and Retail Food Protection of 
that Bureau. 

(8) The Director and Deputy Direc¬ 
tor of the Bureau of Radiological 
Health; and the Associate Director for 
Administration and the Director of 
the Division of Compliance of that 
Bureau. 

(9) The Director and Deputy Direc¬ 
tor of the Bureau of Biologies; and the 
Associate Director for Compliance and 
the Director of the Division of Compli¬ 
ance of that Bureau. 

(10) The Director of the Bureau of 
Veterinary Medicine; and the Asso¬ 
ciate Director for Management, the 
Associate Director and Deputy Asso¬ 
ciate Director for Surveillance and 
Compliance and the Director and 
Deputy Director of the Division of 
Compliance of that Bureau. 

(11) The Director and Deputy Direc¬ 
tor of the Bureau of Medical Devices; 
and the Assistant Director for Pro¬ 
gram Operations, the Associate Direc¬ 
tor for Regulatory Policy, the Asso¬ 
ciate Director for Compliance, and the 
Director of the Division of Compliance 
Operations of that Bureau. 

(12) The Director and Executive Di¬ 
rector of the National Center for Toxi¬ 
cological Research. 

(13) Regional Food and Drug Direc¬ 
tors and District Directors. 
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(14) Director, Winchester Engineer¬ 
ing and Analytical Center. 

(15) Director, Minneapolis Center 
for Microbiological Investigations. 

(b) The following officials are au¬ 
thorized to cause the seal of the De¬ 
partment to be affixed to agreements, 
awards, citations, diplomas, and simi¬ 
lar documents. 

(1) Associate and Deputy Associate 
Commissioners. 

(2) The Director of the Division of 
Personnel Management of the Office 
of Management and Operations. 

(c) The Federal Register Writer and 
his alternates of the Office of Regula¬ 
tory Affairs are authorized to certify 
true copies of Federal Register docu¬ 
ments. 

Effective date . This regulation shall 
be effective July 7, 1978. 

(Sec. 701(a). 52 Stat. 1055 (21 U.S.C. 
371(a)).) 

Dated: June 29, 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Regulatory Affairs . 
[FR Doc. 78-18559 Filed 7-6-78; 8:45 ami 

[4110-03] 

PART 5—DELEGATIONS OF AUTHOR- 
ITY AMD ORGANIZATION 

Subpart B—Redelegations of Author¬ 
ity From the Commissioner of Food 
and Drugs 

Disclosure of Official Records and 
Information 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This document revises 
the regulations setting forth delega¬ 
tions of authority regarding disclosure 
of official records and information. 
This action is taken because of the 
recent reorganization of the Office of 
the Commissioner (published in the 
Federal Register of April 18, 1978 (43 
FR 16418)) and because of the need to 
provide authority to additional pro¬ 
gram officials. This revision will pro¬ 
vide program officials with authority 
to make determinations at a level 
closely affiliated to the subject matter 
involved. 

EFFECTIVE DATE: July 7, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert L. Miller. Office of Manage¬ 
ment and Operations (HFA-340), 
Food and Drug Administration, De¬ 
partment of Health, Education, and 
Welfare, 5600 Fishers Lane, Rock¬ 
ville. Md. 20857, 301-443-4976. 

SUPPLEMENTARY INFORMATION: 
Further redelegation of the authority 
delegated is not authorized. Authority 


delegated to a position by title may be 
exercised by a person officially desig¬ 
nated to serve in such position in an 
acting capacity or on a temporary 
basis, unless prohibited by a restric¬ 
tion written into the document desig¬ 
nating him as “acting/* or unless it is 
not legally permissible. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 701(a), 52 
Stat. 1055 (21 U.S.C. 371(a))) and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1), part 5 is amended by revising 
§ 5.23 to read as follows: 

§ 5.23 Disclosure of official records. 

(a) The following officials are au¬ 
thorized to make determinations to 
disclose official records and informa¬ 
tion under part 20 of this chapter, 
except that only the officials listed in 
paragraph (a)(1) may disclose official 
records and information under §§ 20.82 
and 20.85 of this chapter. 

(1) Associate and Deputy Associate 
Commissioners. 

(2) Director of the Executive Secre¬ 
tariat. 

(3) Executive Officer, Office of the 
Commissioner. 

(4) Chief of the Administrative Pro¬ 
ceedings Staff of the Division of Man¬ 
agement Systems and Policy of the 
Office of Management and Oper¬ 
ations. 

(5) Program officials at all organiza¬ 
tional levels down to and including 
branch level in Bureaus, National 
Center for Toxicological Research, 
and Executive Director of Regional 
Operations. 

(6) Regional Food and Drug Direc¬ 
tors and District Directors. 

(7) Director, Winchester Engineer¬ 
ing and Analytical Center. 

(8) Director, Minneapolis Center for 
Microbiological Investigations. 

(9) Chiefs of branches Field/District 
Offices and Centers. 

(10) Freedom of Information Offi¬ 
cers and other employees engaged in 
Freedom of Information activities. 

(b) The Chief of the Drug Listing 
Branch of the Division of Drug Label¬ 
ing Compliance of the Bureau of 
Drugs is authorized to sign affidavits 
regarding the presence or absence of 
records of Registration of Drug Estab¬ 
lishments. 

(c) The Associate Director for Com¬ 
pliance and the Director of the Divi¬ 
sion of FToduct Surveillance of the 
Bureau of Medical devices are author¬ 
ized to sign affidavits regarding the 
presence or absence of medical device 
establishment registration records. 

(d) The Chief of the Records Section 
of the Administrative Services Branch, 
Division of Management Services. 
Office of Management and Oper¬ 
ations, is authorized to sign affidavits 
regarding the presence or absence of 
records in the files of that section. 
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Effective date. This regulation shall 
be effective July 7, 1978. 

(Sec. 701(a). 52 Stat. 1055 (21 U.S.C. 
371(a)).) 

Dated: June 29, 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Regulatory Affairs. 
[FR Doc. 78-18563 Filed 7-6-78; 8:45 ami 
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SUBCHAPTER B—FOOD FOR HUMAN 
CONSUMPTION 

[Docket No. 77F-02651 

PART 177—INDIRECT FOOD ADDI¬ 
TIVES: POLYMERS 

Ethylene-Vinyl Acetate Copolymers 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: The Food and Drug Ad¬ 
ministration is amending the food ad¬ 
ditive regulations to provide for the 
use of xanthan gum as an adjuvant in 
the production of food-packaging ma¬ 
terials. Morton Chemical Co. filed a 
petition for such use. 

DATES: Effective July 7, 1978; objec¬ 
tions by August 7,1978. 

ADDRESS: Written objections to the 
Hearing Clerk (HFC-20), Food and 
Drug Administration, Room 4-65, 5600 
Fishers Lane, Rockville, Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

John J. McAuliffe, Bureau of Foods 
(HFF-334), Food and Drug Adminis¬ 
tration, Department of Health. Edu¬ 
cation, and Welfare, 200 C Street 
SW., Washington. D.C. 20204. 202- 
472-5690. 

SUPPLEMENTARY INFORMATION: 
Notice was given in the Federal Regis¬ 
ter of September 23, 1977 (42 FR 
48393) that a petition (FAP 7B3324) 
had been filed by Morton Chemical 
Co., 110 N. Wacker Dr., Chicago. Ill. 
60606, proposing that §177.1350 Ethyl¬ 
ene-vinyl acetate copolymers (21 CFR 
177.1350) be amended to provide for 
the safe use of xanthan gum in aque¬ 
ous dispersions of ethylene-vinyl ace¬ 
tate copolymers used in the produc¬ 
tion of food-packaging material. 

The commissioner of Food and 
Drugs has evaluated data in the peti¬ 
tion and other relevant material and 
concludes that §177.1350 should be 
amended as set forth below. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 409(c)(1), 
72 Stat. 1786 (21 U.S.C. 348(c)(1))) and 
under authority delegated to the Com¬ 
missioner (21 CFR 5.1), Part 177 is 
amended in §177.1350 by adding new 
paragraph (a)(5), to read as follows: 
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§ 177.1350 Ethylene-vinyl acetate copo¬ 
lymers. 

• • * • • 

(a) • • • 

(5) Xanthan gum as identified in 
§172.695 for use as a thickening agent 
at a level not to exceed 1 percent by 
weight of coating solids in aqueous dis¬ 
persions of ethylene-vinyl acetate co¬ 
polymers. where such copolymers are 
used only as coatings or a component 
of coatings. 


Any person who will be adversely af¬ 
fected by the foregoing regulation 
may at any time on or before August 
7, 1978, submit to the Hearing Clerk 
(HFC-20), Food and Drug Administra¬ 
tion, Room 4-65. 5600 Fishers Lane, 
Rockville, Md. 20857, written objec¬ 
tions thereto and may make a written 
request for a public hearing on the 
stated objections. Each objection shall 
be separately numbered and each 
numbered objection shall specify with 
particularity the provision of the regu¬ 
lation to which objection is made. 
Each numbered objection on which a 
hearing is requested shall specifically 
so state; failure to request a hearing 
for any particular objection shall con¬ 
stitute a w’aiver of the right to a hear¬ 
ing on that objection. Each numbered 
objection for which a hearing is re¬ 
quested shall include a detailed de¬ 
scription and analysis of the specific 
factual information intended to be 
presented in support of the objection 
in the event that a hearing is held; 
failure to include such a description 
and analysis for any particular objec¬ 
tion shall constitute a waiver of the 
right to a hearing on the objection. 
Four copies of all documents shall be 
submitted and shall be identified with 
the Hearing Clerk docket number 
found in brackets in the heading of 
this regulation. Received objections 
may be seen in the above office be¬ 
tween the hours of 9 a.m. and 4 p.m., 
Monday through Friday. 

Effective date. This regulation shall 
become effective July 7,1978. 

(Sec. 409(c)(1), 72 Stat. 1786 (21 U.S.C. 
348(c)(1)).) 

Dated: June 27,1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Regulatory Affairs. 

[FR Doc. 78-18347 Filed 7-6-78; 8:45 am] 
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[Docket No. 77N-0176] 

PART 182—SUBSTANCES GENERALLY 
RECOGNIZED AS SAFE 

PART 186—INDIRECT FOOD SUB¬ 
STANCES AFFIRMED AS GENERAL¬ 
LY RECOGNIZED AS SAFE 

Dextrans (Average Molecular Weight 
Below 100,000) 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This document affirms 
that dextrans (average molecular 
weight below 100,000) are generally 
recognized as safe (GRAS) as indirect 
human food ingredients. The docu¬ 
ment also deletes the GRAS listing of 
dextrans (average molecular weight 
below 100,000) as direct human food 
ingredients. The safety of these ingre¬ 
dients has been evaluated under the 
comprehensive safety review being 
conducted by the agency. 

EFFECTIVE DATE: This regulation 
shall be effective July 7, 1978. 

ADDRESS: Written objections may be 
sent to the office of the Hearing Clerk 
(HFC-20). Food and Drug Administra¬ 
tion, Room 4-65, 5600 Fishers Lane, 
Rockville, Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Corbi n I. Miles. Bureau of Foods 
(HFF-335), Food and Drug Adminis¬ 
tration. Department of Health, Edu¬ 
cation, and Welfare. 200 C Street 
SW.. Washington. D.C. 20204, 202- 
472-4750. 

SUPPLEMENTARY INFORMATION: 
In the Federal Register of November 
18, 1977 (42 FR 59518). a proposal was 
published to affirm dextrans (average 
molecular weight below 100,000) as 
generally recognized as safe (GRAS> 
when used as indirect human food in¬ 
gredients only. It also proposed to 
delete the GRAS listing of dextrans 
(average molecular weight below 
100,000) as direct human food Ingredi¬ 
ents. This action is in accord with the 
announced FDA review of the safety 
of GRAS and prior sanctioned food in¬ 
gredients. 

In accordance with § 170 35 -21 CFR 
170.35), relating to the affirmation of 
GRAS food ingredients, copies of the 
scientific literature review on dextrans 
(average molecular weight below 
100,000) and the report of the Select 
Committee have been made available 
for public review in the office of the 
Hearing Clerk (HFC-20». Food and 
Drug Administration. Room 4-65. 5600 
Fishers Lane. Rockville. Md. 20857 
In addition to proposing the actions 
described earlier, the Commissioner 


1978 






29288 

gave public notice that he was un¬ 
aware of any prior-sanctioned food in¬ 
gredient use for this ingredient other 
than for the proposed conditions of 
use. Persons asserting additional or ex¬ 
tended uses, in accordance with appro¬ 
vals granted by the U.S. Department 
of Agriculture or the Food and Drug 
Administration prior to September 6, 
1958, were given notice to submit 
proof of such sanction so that the 
safety of the prior-sanctioned use 
could be determined at this time. That 
notice was also an opportunity to have 
prior-sanctioned uses of dextrans 
(average molecular weight below 
100,000) approved by issuance of an 
appropriate regulation under Part 
181—Prior-Sanctioned Food Ingredi¬ 
ents (21 CFR Part 181), provided the 
prior-sanctioned use could be affirmed 
as safe on the basis of information and 
data now available to the Commission¬ 
er. Notice was also given that failure 
to submit proof of an applicable prior 
sanction in response to the proposal 
would constitute a waiver of the right 
to assert such sanction at any future 
time. 

No reports of prior-sanctioned use 
for dextrans (average molecular 
weight below 100,000) were submitted 
in response to the proposal. Therefore, 
in accordance with that proposal, any 
right to assert a prior sanction for a 
use of dextrans (average molecular 
weight below 100,000) under condi¬ 
tions different from those set forth in 
this regulation has been waived. 

Two comments were submitted in re¬ 
sponse to the Commissioner’s proposal 
and supporting data and information 
on dextrans. A summary of the com¬ 
ments and the Commissoner’s conclu¬ 
sions thereon are as follows: 

The comments requested retention 
of dextrans on the GRAS list and ad¬ 
ditional time for comment on the pro¬ 
posal because of current developmen¬ 
tal food research on the ingredient. 
Commercial applications for the ingre¬ 
dients were stated to be approximately 
1 year in the future and impossible to 
project at this time. The comments 
also suggested that dextrans were safe, 
based upon their long use in clinical 
products and known metabolism. One 
of the comments suggested that con¬ 
siderable food use of dextrans could 
result from this research and that 
data on safe pharmaceutical use in 
Europe could be made available to 
FDA at a future but unspecified date. 

The Commissioner concludes that 
the points raised in these comments 
do not justify an undetermined delay 
in promulgating this regulation. The 
GRAS safety review of dextrans has 
been completed, and it would not be in 
the public interest to delay issuance of 
a final rule on their use in food pend¬ 
ing the outcome of developmental re¬ 
search on possible new uses. In the 
event that new uses are discovered, 
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their review and approval should be 
appropriately addressed through peti¬ 
tion procedures (21 CFR 170.35 or 
171.1). 

In addition, since use patterns of 
pharmaceuticals would be expected to 
differ from those of food, data submit¬ 
ted on pharmaceutical uses of dex¬ 
trans may be inadequate for judging 
their safe use in food. The comment’s 
statement concerning the lack of evi¬ 
dence of physical harm caused by dex¬ 
trans was not supported by scientific 
documentation. This unsupported 
statement cannot form a sufficient 
basis for an extension, especially if the 
extension would result in approving 
direct and unknown uses food. It was 
stated in the proposal that there was 
insufficient Information upon which 
to base an approval for direct food use 
of dextrans. The Commissioner there¬ 
fore concludes that the reasons' of¬ 
fered ior an extension of the comment 
period and for retention of GRAS 
status for direct food use of dextrans 
are insufficient and that no change in 
the proposal is warranted. According¬ 
ly, the rule is being promulgated with¬ 
out change. The direct food use of 
dextrans is an unapproved food addi¬ 
tive. and food containing directly 
added dextrans is adulterated within 
the meaning of section 402 of the Fed¬ 
eral Food, Drug, and Cosmetic Act (21 
U.S.C. 342). 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 
409. 701(a). 52 Stat. 1055. 72 Stat. 
1784-1788 as amended (21 U.S.C. 
321(s), 348, 371(a))) and under authori¬ 
ty delegated to the Commissioner (21 
CFR 5.1), Part 182 and 186 are amend¬ 
ed as follows: 

§ 182.1275 [ Revoked] 

1. In Part 182, by deleting §182.1275 
Dextrans. 

2. In Part 186, by adding new 
§186.1275 to Subpart B, to read as fol¬ 
lows: 

§ 186.1275 Dextrans. 

(a) Dextrans (CAS Reg. No. 9004-54- 
0) are high molecular weight polysac¬ 
charides produced by bacterial fer¬ 
mentation of sucrose. Commercially 
available dextrans are synthesized 
from sucrose by Leuconostoc mesen- 
teroides strain NRRL B-512(F). Par¬ 
tial depolymerization and purification 
of the fermented mixture shall pro¬ 
duce a product that is free of viable 
microorganisms. 

(b) The ingredient meets the follow¬ 
ing specification: Ash, less than 0.1 
percent; crude fat, less than 0.15 per¬ 
cent; protein, less than 1.0 percent; 
average molecular weight, less than 
100,000; specific rotation, +200 de¬ 
grees; arsenic, less than 1 part per mil¬ 
lion; total heavy metals (as lead), less 
than 10 parts per million; solvent resi¬ 
due (acetone), less than 15 parts per 
million. 

(c) the ingredient is used or intended 


for use as a constituent of food-con- 
tact surfaces. 

(d) The ingredient is used at levels 
not to exceed good manufacturing 
practice. 

(e) Prior sanctions for this ingredi¬ 
ent different from the uses established 
in this section do not exist or have 
been waived. 

Effectve date. This regulation is ef¬ 
fective on July 7,1978. 

(Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 
Stat. 1784-1788 as amended (21 U.S.C 
321(s). 348, 371(a)).) 

Dated: June 27,1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Regulatory Affairs. 

[FR Doc. 78-18345 FUed 7-6-78; 8:45 am) 


[4110-03] 

SUBCHAPTER E—ANIMAL DRUGS, FEEDS, AND 
RELATED PRODUCTS 

PART 522—IMPLANTATION OR IN- 
JECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 

Levamisole Phosphate Injection 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: The regulations are 
amended to state that Cyanamid Agri¬ 
cultural de Puerto Rico. Inc., is the 
sponsor of a new animal drug applica¬ 
tion (NADA) providing for subcutane¬ 
ous use of levamisole phosphate injec¬ 
tion as an anthelmintic in cattle. In 
addition, the dosage is corrected to 
read 2 milliliters per 100 pounds of 
body weight. 

DATE: Effective May 12, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

William D. Price. Bureau of Veteri¬ 
nary Medicine (HFV-123), Food and 
Drug Administration, Department of 
Health, Education, and Welfare. 
5600 Fishers Lane, Rockville, Md. 
20857, 301-443-3442. 

SUPPLEMENTARY INFORMATION: 
In the Federal Register of May 12, 
1978 (43 FR 20489), a document re¬ 
flecting approval of NADA 102-437V 
did not indicate that Cyanamid Agri¬ 
cultural de Puerto Rico, Inc., Manati, 
Puerto Rico 00701, is the sponsor of 
this levamisole-containing product. In 
addition, under the conditions of use, 
the amount should have read “2 milli¬ 
liters per 100 pounds of body weight, 
subcutaneously in the neck." This doc¬ 
ument amends the regulations to des¬ 
ignate the correct sponsor and to indi¬ 
cate the proper dosage. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
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Stat. 347 (21 U.S.C. 360b(i))) and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5 . 1 ), part 522 is amended in §522.1244 
by revising paragraphs (b) and (cXl) 
to read as follows: 

§ 522.1244 Levamisole phosphate injec¬ 
tion. 

# • • • • 

(b) Sponsor. See No. 043781 in 
§ 510.600(c) of this chapter. 

(c) # • • 

(1) Amount 2 milliliters per 100 
pounds of body weight, subcutaneous¬ 
ly in the neck. 


Effective date. This regulation is ef¬ 
fective May 12, 1978. 

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)).) 
Dated: June 28, 1978. 

C. D. Van Houweling, 
Director, Bureau of 
Veterinary Medicine. 

[FR Doc. 78-18712 FUed 7-6-78; 8:45 am) 


[4110-03] 


PART 524—OPHTHALMIC AND TOPI- 
CAL DOSAGE FORM NEW ANIMAL 
DRUGS NOT SUBJECT TO CERTIFI¬ 
CATION 

Tolnaftate 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This amendment to the 
regulations reflects approval of a new 
animal drug application (NADA) filed 
by Schering Corp., providing for der¬ 
matological use of tolnaftate cream 
for treatment of ringworm lesions in 
dogs and cats. 

EFFECTIVE DATE: July 7.1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert A. Baldwin, Bureau of Vet¬ 
erinary Medicine (HFV-114), Food 
and Drug Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare, 5600 Fishers Lane, Rockville, 
Md. 20857. 301-443-3420. 

SUPPLEMENTARY INFORMATION: 
Schering Corp., Galloping Hill Road, 
Kenilworth, N.J. 07033, filed an NADA 
(37-502V) providing for dermatological 
use of tolnaftate cream in dogs and 
cats for the treatment of ringworm le¬ 
sions. The application was approved 
on March 27, 1968. This action places 
in the Code of Federal Regulations an 
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approval that was granted before ap¬ 
provals were published. This adminis¬ 
trative action reflects a previously ap¬ 
proved NADA and neither requires 
reevaluation of the basic NADA nor 
constitutes a reaffirmation of the 
drug’s safety and effectiveness. Be¬ 
cause the NADA was approved prior to 
July 1, 1975, a summary of the safety 
and effectiveness data and informa¬ 
tion submitted in accordance with 
§ 514.11(e) (2)(ii) (21 CFR 

514.11(e)(2)(ii)) to support this appli¬ 
cation is not required. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i)» and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1), part 524 is amended by adding 
new § 524.2350 to read as follows: 

§ 524.2350 Tolnaftate cream. 

(a) Specifications. The drug contains 
1 percent tolnaftate (2-naphthyl-N- 
methyl-7V-(3-tolyl) thionocarbamate) 
in an anhydrous cream base. 

(b) Sponsor. See No. 000085 in 
§ 510.600(c) of this chapter. 

(c) Conditions of use. (1) The drug is 
indicated for treatment of ringworm 
lesions due to Microsporum canis and 
Microsporum gypseum in dogs and 
cats. 


(2) A small amount of the cream is 
applied to the affected areas once or 
twice a day for 2 to 4 weeks. The areas 
to be treated are first cleared of exu¬ 
date and the hair clipped if the areas 
are not already denuded. The cream is 
massaged into each lesion and immedi¬ 
ate surrounding area until the cream 
is no longer visible. 

(3) If no response is seen after 2 
weeks of treatment with the drug the 
diagnosis should be reviewed. 

(4) Federal law restricts this drug to 
use by or on the order of a licensed 
veterinarian. 

Effective date. This regulation shall 
be effective July 7, 1978. 

(Sec. 512(1), 82 Stat. 347 (21 U.S.C. 360b(i)).) 

Dated: June 28, 1978. 

C. D. Van Houweling, 
Director, Bureau of 
Veterinary.Medicine. 

[FR Doc. 78-18711 Filed 7-6-78; 8:45 ami 
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Selenium Disulfide Suspension 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This document amends 
the animal drug regulations to reflect 
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approval of a supplemental new 
animal drug application (NADA) filed 
by Abbott Laboratories providing for 
the use or a selenium disulfide suspen¬ 
sion on dogs as a cleansing shampoo 
and as an agent for removing skin 
debris. This approval reflects compli¬ 
ance with the results of the NAS/NRC 
evaluation of the product. 

EFFECTIVE DATE: July 7. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Henry C. Hewitt, Bureau of Veteri¬ 
nary Medicine (HFV-112), Food and 

Drug Administration, Department of 

Health. Education, and Welfare, 

5600 Fishers Lane, Rockville, Md. 

20857, 301-443-3430. 

SUPPLEMENTARY INFORMATION: 
Abbott Laboratories, Inc. Abbott Park, 
North Chicago, Ill. 60064, filed a sup¬ 
plemental new animal drug applica¬ 
tion (NADA 8-422V) providing for the 
use of selenium disulfide suspension 
on dogs. The product is used as a 
cleansing shampoo and as an agent for 
removing skin debris associated with 
dry eczema, seborrhea, and nonspecific 
dermatoses. The application was origi¬ 
nally approved May 16, 1952. The par¬ 
ticular product was one of several that 
were the subject of a National Acade¬ 
my of Sciences/National Research 
Council (NAS/NRC) efficacy study of 
pesticide chemicals having drug claims 
and subject to registration as pesti¬ 
cides as well as new animal drugs. In 
the study the agency concluded that 
Seleen, Abbott Laboratories’ brand of 
selenium disulfide suspension, used as 
a canine shampoo, is probably not ef¬ 
fective as a pesticide but may be effec¬ 
tive as an antimicrobial (antifungal) 
agent. The NAS/NRC dermatological 
evaluation found the drug probably ef¬ 
fective, requiring certain labeling revi¬ 
sions. In the dermatological evalua¬ 
tion, the product was found to be an 
excellent cleansing agent and an aid in 
removing fleas and lice (as would be 
the case with any shampoo). The eval¬ 
uation stated that claims concerning 
the effectiveness of the product for de- 
modectic mange and fungus infections 
should be documented. 

The firm has responded by submit¬ 
ting a supplemental NADA, by provid¬ 
ing information to tipdate their appli¬ 
cation. and by submitting revised la¬ 
beling in which claims not supported 
by the Academy’s evaluation were de¬ 
leted. 

This document for the NAS/NRC 
approval of selenium disulfide suspen¬ 
sion reflects a previously approved 
NADA. Because the NADA w-as ap¬ 
proved prior to July 1, 1975, a sum¬ 
mary of the safety and effectiveness 
data and information submitted in ac¬ 
cordance with § 514.11(eX2)(ii) of the 
animal drug regulations (21 CFR 
514.11(e)(2)(ii)) to support this appli¬ 
cation is not required. 
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Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i))> and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1), part 524 is amended by adding 
new § 524.2101 to read as follows: 

§ 524.2101 Selenium disulfide suspension. 

(a) Specifications. The product con¬ 
tains 0.9 percent weight/weight (w/w) 
selenium disulfide (1 percent weight/ 
volume (w/v)). 

(b) Sponsor. See No. 043731 in 
g 510.600(c)(2) of this chapter. 

(c) Conditions of use in dogs—( 1) 
Amount One to two ounces per appli¬ 
cation. 1 

(2) Indications for use. For use on 
dogs as a cleansing shampoo and as an 
agent for removing skin debris associ¬ 
ated with dry eczema, seborrhea, and 
nonspecific dermatoses. 1 

(3) Limitations. Use carefully 
around the scrotum and eyes, covering 
scrotum with petrolatum and instilling 
boric acid ophthalmic ointment into 
eyes. Allow shampoo to remain for 5 
to 15 minutes prior to thorough rins¬ 
ing. Repeat at 4- to 7-day intervals. 
Federal law restricts this drug to use 
by or on the order of a licensed veter¬ 
inarian. l . 

Effective date. This regulation be¬ 
comes effective July 7,1978. 

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360Wi».) 

Dated: June 27, 1978. 

C. D. Van Houweling, 
Director , Bureau of 
Veterinary Medicine. 

CFR Doc. 78-18564 Filed 7-6-78; 8:45 am) 


[4110-03] 

PART 510-NEW ANIMAL DRUGS 

PART 529—CERTAIN OTHER DOSAGE 
FORM NEW ANIMAL DRUGS NOT 
SUBJECT TO CERTIFICATION 

Salicylic Acid; Lifting of Drug Sponsor 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This document amends 
the animal drug regulations to desig¬ 
nate The Shurjets Co., Inc., as the 
sponsor of a new animal drug applica¬ 
tion which has been previously ap¬ 
proved covering the use of salicylic 
acid as an ingredient of a device (teat 
dilator) for removal of scar tissue in 
the teat canal of milk-producing cows. 
This amendment results from the sub¬ 
mission of a supplemental application. 


‘ These conditions are NAS/NRC reviewed 
and deemed effective. Applications for these 
uses need not include effectiveness data as 
specified by $514,111 of this chapter. 


EFFECTIVE DATE: July 7, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Myron C. Rosenberg, Bureau of Vet¬ 
erinary Medicine (HFV-125). Fo6d 
and Drug Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare, 5600 Fishers Lane, Rockville, 
Md. 20857, 301-443-1788. 

SUPPLEMENTARY INFORMATION: 
The Shurjets Co.. Inc., 2080 West 15th 
Street, Loveland, Colo. 80537, has filed 
a supplement to its application (NADA 
10-481V) providing for a change of ad¬ 
dress of the firm. Accordingly, under 
section 512(i) of the Federal Food. 
Drug, and Cosmetic Act, the regula¬ 
tions are amended to reflect the ap¬ 
proved sponsor and approval of the 
supplement. Initial approval of the ap¬ 
plication resulted in publication of a 
food additive regulation (§ 121.249(b)) 
under section 409 of the act in the 
Federal Register of October 5. 1963 
(28 FR 10749). The regulation was re¬ 
codified as §529.2090 in the Federal 
Register of March 15, 1976 (41 FR 
10984) under section 512 of the act. 

Amemdment of the regulations to 
reflect this change does not require a 
reevaluation of the NADA, nor does it 
constitute a reaffirmation of the 
safety and effectiveness data support¬ 
ing the NADA. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i))) and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1), Parts 510 and 529 are amended as 
follows: 

1. In Part 510, § 510.600 is amended 
by adding a new sponsor alphabetical¬ 
ly to paragraph (c)(1) and numerically 
to (c)(2) to read as follows: 

§ 510.600 Names, addresses, and code 
numbers of sponsors of approved appli¬ 
cations. 


0 0 • 0 • 

<c)• • • 

( 1 ) • • • 

Drug 

Firm name and address: listing 

No. 


The Shurjets Co., Inc.. 2080 West 
15th St.. Loveland, Colo. 80537. 035999 


( 2 )• • * 

Drug Firm name and address 

listing 
No. 


035999.... The Shurjets Co.. Inc.. 2080 West 15th 
St.. Loveland. Colo. 80537. 


2. Part 529 is amended in §529.2090 
by adding new paragraph (b) to read 
as follows: 

§ 529.2090 Salicylic acid. 


(b) Sponsor. See No. 035999 in 
§ 510.600(c) of this chapter. 

• • • • • 

Effective date. This regulation is ef¬ 
fective July 7. 1978. 

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b<i».) 
Dated: June 27, 1978. 

C. D. Van Houweling, 
Director , Bureau of 
Veterinary Medicine. 

CFR Doc. 18562 Filed 7-6-78; 8:45 am] 


[4110-03] 

[Docket Nos. 75N-0171; 76N-0082] 

PART 558—NEW ANIMAL DRUGS 
FOR USE IN ANIMAL FEEDS 

Antibiotics, Nitrofuran, and 
Sulfonamides; Correction 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Correction. 

SUMMARY: In FR Doc. 77-9874 ap¬ 
pearing at page 18611 in the issue of 
Friday, April 8. 1977, on page 18616 in 
the table in § 558.58(e)(1) (21 CFR 
558.58(e)(1)), in item (iii) under the 
column heading “Amprolium and eth- 
opabate in grams per ton/’ “(0.015 
pet)” is corrected to read “(0.0125 
pet)”. 

EFFECTIVE DATE: April 8, 1977. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert P. Schmidt, Bureau of Vet¬ 
erinary Medicine (HFV-224), Food 
and Drug Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare, 5600 Fishers Lane, Rockville, 
Md. 20857, 301-443-3390. 

Dated: June 27, 1978. 

C. D. Van Houweling, 
Director, Bureau of 
Veterinary Medicine. 

[FR Doc. 78-18561 Filed 7-6-78; 8:45 ami 
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[1505-01] 

SUBCHAPTER F—BIOLOGICS 

[Docket No. 78N-0101) 

PART 660—ADDITIONAL STANDARDS 
FOR DIAGNOSTIC SUBSTANCES 
FOR LABORATORY TESTS 

Color Coding for Blood Grouping 
Serum; Correction 

Correction 

In FR Doc. 78-12512, appearing at 
page 19844 in the issue for Tuesday, 
May 9, 1978, third column, bottom line 
of SUPPLEMENTARY INFORMA¬ 
TION, "§60.28(a)(l)" should read 
•§660.28(a)(l) M . 


[4830-01] 

Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE 

SERVICE, DEPARTMENT OF THE 
TREASURY 

SUBCHAPTER A—INCOME TAX 

SUBCHAPTER F—PROCEDURE AND 
ADMINISTRATION 

[T.D. 7551; LR-214-74] 

PART 1—INCOME TAX, TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

PART 301—PROCEDURE AND 
ADMINISTRATION 

Annual Returns for Employee 
Retirement Benefit Plans 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Final regulations. 

SUMMARY: This document provides 
final regulations relating to the filing 
of annual returns for employee retire¬ 
ment benefit plans. Changes in the ap¬ 
plicable tax law were made by the Em¬ 
ployee Retirement Income Security 
Act of 1974 ("ERISA"). The regula¬ 
tions would provide the public with 
the guidance needed to comply with 
ERI3A and would also affect all em¬ 
ployers and plan administrators with 
funded plans of deferred compensa¬ 
tion. 

DATE: The regulations are generally 
effective for plan years beginning 
after September 2,1974. 

FOR FURTHER INFORMATION 
CONTACT: 

William D. Gibbs of the Legislation 
and Regulations Division. Office of 
the Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue 
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NW., Washington, D.C. 20224 

(Attention:CC:LR:T), 202-566-3293 

(not a toll-free number). 

SUPPLEMENTARY INFORMATION: 
Background 

On February 10, 1978, the Federal 
Register published proposed amend¬ 
ments to the Income Tax Regulations 
(26 CFR Part 1) under sections 404, 
6033 and 6047 and the Procedure and 
Administration Regulations (26 CFR 
Part 301) under sections 6058 and 6652 
of the Internal Revenue Code of 1954 
(43 FR 5854). The amendments were 
proposed to conform the regulations 
to section 1031 of the Employee Re¬ 
tirement Income Security Act of 1974 
(88 Stat. 943). A public hearing was 
held on April 13, 1978. After considera¬ 
tion of all comments regarding the 
proposed amendments, those amend¬ 
ments are adopted as revised by this 
Treasury decision. 

Relief From Filing 

Section 301.6058-1(0(5) of the pro¬ 
posed amendments allowed the Com¬ 
missioner to relieve an employer or 
plan administrator from reporting in¬ 
formation on the appropriate forms 
which was reported on other returns 
to the Service. That discretion has 
been broadened to allow the Commis¬ 
sioner to relieve employers and plan 
administrators from reporting infor¬ 
mation, regardless of whether the in¬ 
formation is reported on other forms 
to the Service. 

Delayed Effective Date for 
Penalties 

In the case of forms required to be 
filed under section 6058 on or before 
July 31, 1978, no penalties will be im¬ 
posed under section 6652(f) with re¬ 
spect to a period of time ending before 
[the later of August 1.1978 or the first 
day of the first month beginning 30 
days after publication of these regula¬ 
tions]. 

Clarifying Amendments 

Several minor clarifying changes 
have been made to the proposed 
amendments. 

Drafting Information 

The principal author of this regula¬ 
tion was William D. Gibbs of the Leg¬ 
islation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal Rev¬ 
enue Service and Treasury Depart¬ 
ment participated in developing the 
regulation, both on matters of sub¬ 
stance and style. 

Adoption of Amendments to the 
Regulations 

Accordingly, the proposed amend¬ 
ments are adopted with changes as set 
forth below: 
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Paragraph 1. Section 301.6058-1 as 
set forth in paragraph 6 of the notice 
of proposed rulemaking is amended by 
revising the third sentence of para¬ 
graph (a)(2) to read as follows: 

§301.6058-1 Information required In con¬ 
nection with certain plans of deferred 
compensation. 

(a) Reporting of information, • • • 

(2) Plaris subject to requirements. 

• • • 

The term also includes: funded plans 
of deferred compensation which are 
not qualified plans; funded govern¬ 
mental plans and church plans, 
whether or not qualified (See sections 
414(d) and 414(e); and plans main¬ 
tained outside the United States pri¬ 
marily for nonresident aliens (as de¬ 
scribed in subsection (b)(4) of section 4 
of Subtitle A of Title I of the Employ¬ 
ee Retirement Income Security Act of 
1974 (88 Stat. 840)). 

• • • • • 

Par. 2. Section 301.6058-1 as set 
forth In paragraph 6 of the notice of 
proposed rulemaking is changed by re¬ 
vising paragraphs (a)(3) and (c)(5) to 
read as follows: 

§301.6058-1 Information required in con¬ 
nection with certain plan* of deferred 
compensation. 

(a) Reporting of information. • • • 

(3) Required Information. The infor¬ 
mation required to be furnished on 
the forms prescribed by section 6058 
(a) shall Include such Information con¬ 
cerning the qualification of the plan, 
the financial condition of the trust, 
fund, or custodial or fiduciary account 
which is a part of the plan, and the 
operation of the plan as shall be re¬ 
quired by the forms, applicable accom¬ 
panying schedules and related instruc¬ 
tions applicable to the annual period. 

0 0 0 • • 

(c) Other rules applicable to annual 
returns. • • • 

(5) Relief from filing. Notwithstand¬ 
ing paragraph (a) of this section, the 
Commissioner may, in his discretion, 
relieve an employer, or plan adminis¬ 
trator, from reporting information on 
the forms prescribed by section 6058 
(a). This discretion includes the ability 
to relieve an employer, or plan admin¬ 
istrator. from filing the applicable 
form. 

0 0 0 0 0 

(Secs. 6058 and 7805, Internal Revenue Code 
of 1954 <88 StAt. 945 and 68A Stat. 917; 26 
U.S.C. 6058 and 7.705).) 

Jerome Kurtz, 
Commissioner of 
Internal Revenue. 

Approved: June 29, 1978. 

Donald C. Lubick, 

Assistant Secretary of the 
Treasury. 
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The amendments to 26 CFR Pait 1 
and 26 CFR Part 301 are as follows: 

Income Tax Regulations 

Paragraph 1. Section 1.404(a)-2A is 
amended by revising the section title 
and the first sentence of paragraph 

(a). As amended, § 1.404(a)-2A reads as 
follows: 

§ 1.404(a)-2(A) Information to be fur¬ 
nished by employer; taxable years end¬ 
ing on or after December 31, 1971, and 
before December 31, 1975. 

(a) In general For any taxable year 
ending on or after December 31, 1971, 
and before December 31, 1975, any em¬ 
ployer who maintains a pension, annu¬ 
ity, stock bonus, profit-sharing, or 
other funded plan of deferred compen¬ 
sation shall file the forms prescribed 
by this section. • • • 

* # • • • 

§1.6033 [Deleted] 

Par. 2. Section 1.6033 is deleted. 

Par. 3. Section 1.6033-2 is amended 
by revising paragraphs (a)(3)(ii) and 
(h)(3) to read as follows: 

§ 1.6033-2 Returns by exempt organiza¬ 
tions; taxable years beginning after De¬ 
cember 31, 1969. 

(a) In general • • • 

(3) • • • 

(ii) For taxable years ending on or 
after December 31, 1971, and before 
December 31, 1975, every employee’s 
trust described in section 401(a) which 
is exempt from taxation under section 
501(a) shall file an annual return on 
Form 990-P. The trust shall furnish 
such information as is required by 
such form and the instructions issued 
with respect thereto. 


(h) Records, statements, and other 
returns of tax-exempt organiza¬ 
tions. • • • 

(3) An organization which has estab¬ 
lished its exemption from taxation 
under section 501(a), including an or¬ 
ganization which is relieved under sec¬ 
tion 6033 and this section from filing 
annual returns of information, is not 
relieved of the duty of filing other re¬ 
turns of information. See, for exam¬ 
ple, sections 6041, 6043, 6051, 6057, and 
6058 and the regulations thereunder. 


§ 1.6047 [Deleted] 

Par. 4. Section 1.6047 is deleted. 

Par. 5. Paragraph (c) of § 1.6047-1 is 
amended to read as follows: 
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§ 1.6047-1 Information to be furnished 
with regard to employee retirement 
plan covering an owner-employee. 

• • • » • 

(c) Penalties. For civil penalty for 
failure to file a return required by this 
section, and for criminal penalty for 
furnishing fraudulent information 
under this section, see §§301.6652-3 
and 301.7207-1, respectively. 


Regulations on Procedure and 
Administration 

Paragraph 6. There is inserted in the 
appropriate place the following new 
section: 

§301.6058-1 Information required in con¬ 
nection with certain plans of deferred 
compensation. 

(a) Reporting of information— (1) 
Annual return. For each funded plan 
of deferred compensation an annual 
return must be filed with the Internal 
Revenue Service. The annual return of 
the plan is the appropriate Annual 
Retum/Report of Employee Benefit 
Plan (Form 5500 series) as determined 
under these forms. The annual period 
for the annual return of the plan shall 
be either the plan year or the taxable 
year of the employer maintaining the 
plan as determined under these forms. 
These forms are hereinafter referred 
to as the ’’forms prescribed by section 
6058(a).” 

(2) Plans subject to requirements. 
For purposes of this section, the term 
‘‘funded plan of deferred compensa¬ 
tion” means each pension, annuity, 
stock bonus, profit-sharing, or other 
funded plan of deferred compensation 
described in part 1 of subchapter D of 
chapter 1. Accordingly, the term in¬ 
cludes qualified plans under sections 
401(a), 403(a), and 405(a); individual 
retirement accounts and annuities de¬ 
scribed in sections 408(a) and 408(b); 
and custodial accounts under section 
403(b)(7). The term also includes: 
funded plans of deferred compensa¬ 
tion which are not qualified plans; 
funded governmental plans and 
church plans, whether or not qualified 
(See sections 414(d) and 414(e)); and 
plans maintained outside the United 
States primarily for nonresident aliens 
(as described in subsection (b)(4) of 
section 4 of Subtitle A of Title I of the 
Employee Retirement Income Securi¬ 
ty Act of 1974; (88 Stat. 840)). The 
term does not include annuity con¬ 
tracts described in section 403(b)(1) or 
individual retirement accounts (an in¬ 
dividual participant or surviving bene¬ 
ficiary in such account must file under 
paragraph (d)(2) of this section) and 
bonds described in sections 408(c) and 
409. 

(3) Required information. The infor¬ 
mation required to be furnished on 


the forms prescribed by section 
6058(a) shall include such information 
concerning the qualification of the 
plan, the financial condition of the 
trust, fund, or custodial or fiduciary 
account which is a part of the plan, 
and the operation of the plan as shall 
be required by the forms, applicable 
accompanying schedules and related 
instructions applicable to the annual 
period. 

(4) Time of filing. The forms pre¬ 
scribed by section 6058(a) shall be 
filed in the manner and at the time as 
required by the forms and related 
instructions applicable to the annual 
period. 

(b) Who must file— (1) In general 
The annual return required to be filed 
under section 6058(a) and paragraph 
(a) of this section for the annual 
period shall be filed by either the em¬ 
ployer maintaining the plan or the 
plan administrator (as defined in sec¬ 
tion 414(g)) of the plan for that 
annual period. Whether the employer 
or plan administrator files shall be de¬ 
termined under the forms prescribed 
by section 6058(a) and related instruc¬ 
tions applicable to the annual period. 
Nothing in these forms shall preclude 
an employer from filing the return on 
behalf of the plan administrator, or 
the plan administrator from filing on 
behalf of the employer. 

(2) Definition of employer. For pur¬ 
poses of subparagraph (1) of this para¬ 
graph. the term “employer” includes a 
sole proprietor and a partnership. 

(c) Other rules applicable to annual 
returns— (1) Extensions of time for 
filing. For rules relating to the exten¬ 
sion of time for filing, see section 6081 
and the regulations thereunder and 
the instructions on the forms pre¬ 
scribed by section 6058(a). 

(2) Amended filing. Any form pre¬ 
scribed by this section may be filed as 
an amendment to a form previously 
filed under this section with respect to 
the same annual period pursuant to 
the instructions for such forms. 

(3) Additional information. In addi¬ 
tion to the information otherwise re¬ 
quired to be furnished by this section, 
the district director may require any 
further information that is considered 
necessary to determine allowable de¬ 
ductions under section 404, qualifica¬ 
tion under section 401, or the financial 
condition and operation of the plan. 

(4) Records. Records substantiating 
all data and information required by 
this section to be filed must be kept at 
all times available for inspection by in¬ 
ternal revenue officers at the principal 
office or place of business of the em¬ 
ployer or plan administrator. 

(5) Relief from filing. Notwithstand¬ 
ing paragraph (a) of this section, the 
Commissioner may, in his discretion, 
relieve an employer, or plan adminis¬ 
trator, from reporting information on 
the forms prescribed by section 
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6058(a). This discretion includes the 
ability to relieve an employer, or plan 
administrator, from filing the applica¬ 
ble form. 

(d) Special rules for individual re¬ 
tirement arrangements— (1) Applica¬ 
tion . This paragraph, in lieu of para¬ 
graph (a) of this section, applies to an 
individual retirement account de¬ 
scribed in section 408(a) and an indi¬ 
vidual retirement annuity described in 
section 408(b), including such accounts 
and annuities for which a deduction is 
allowable under section 220 (spousal 
individual retirement arrangements). 

(2) General rule . For each taxable 
year beginning after December 31, 
1974, every individual who during such 
taxable year— 

(i) Establishes or maintains an indi¬ 
vidual retirement account described in 
section 408(a) (including an individual 
who is a participant in an individual 
retirement account described in sec¬ 
tion 408(c)). 

(ii) Purchases or maintains an indi¬ 
vidual retirement annuity described in 
section 408(b), or 

(iii) Is a surviving beneficiary with 
respect to an account or annuity re¬ 
ferred to in this subparagraph which 
is in existence during such taxable 
year, shall file Form 5329 (or any 
other form designated by the Commis¬ 
sioner for this purpose), as an attach¬ 
ment to or part of the Form 1040 filed 
by such individual for such taxable 
year, setting forth in full the informa¬ 
tion required by that form and the ac¬ 
companying instructions. 

(3) Special information returns. If 
an individual described in subpara¬ 
graph (2) of this paragraph is not re¬ 
quired to file a Form 1040 for such 
taxable year, such individual shall file 
a Form 5329 (or any other designated 
form) with the Internal Revenue Serv¬ 
ice by the 15th day of the 4th month 
following the close of such individual's 
taxable year setting forth in full the 
information required by that form and 
the accompanying instructions. 

(4) Relief from filing. The Commis¬ 
sioner may, in his discretion, relieve an 
individual from filing the form pre¬ 
scribed by this paragraph. 

(5) Retirement bonds. An individual, 
who purchases, holds, or maintains a 
retirement bond described in section 
409 may be required to file a return 
under other provisions of the Code. 

(e) Actuarial statement in case oj 
mergers, etc. For requirements with re¬ 
spect to the filing of actuarial state¬ 
ments in the case of a merger, consoli¬ 
dation, or transfer of assets or liabil¬ 
ities, see section 6058(b) and section 
414(1) and the regulations thereunder. 


(f) Effective dates—( 1) Section 6058 
(a) requirements. The rules with re¬ 
spect to annual returns required under 
section 6058(a) (the rules in this sec¬ 
tion, other than paragraph (e) there¬ 
of) are effective for plan years begin¬ 
ning after September 2, 1974. 

(2) Section 6058(b) requirements. 
The requirements of section 6058(b) 
relating to mergers, etc., and para¬ 
graph (e) of this section are effective 
on September 2, 1974, with respect to 
events described in section 6058(b) oc¬ 
curring on or after such date. 

Pah. 7. Section 301.6652-3 is amend¬ 
ed by adding a new paragraph (a)(3) to 
read as follows: 

§ 301.6652-3 Failure to file information 
with respect to employee retirement 
benefit plan. 

(a) Amount imposed. • • • 

(3) Annual return of funded plan of 
deferred compensation. Under section 
6652(f) the amount described in this 
subparagraph is imposed in each case 
in which there is a failure to file the 
annual return described in section 
6058(a) on behalf of a plan described 
in § 301.6058-l(a) at the time and in 
the manner prescribed therefor (deter¬ 
mined with regard to any extension of 
time for filing). The employer main¬ 
taining the plan is liable for the 
amount imposed with respect to a fail¬ 
ure to so file the annual return in each 
case in which the employer must file 
the return under § 301.6058-l(a). The 
plan administrator (within the mean¬ 
ing of section 414(g)) is liable for the 
amount imposed in each case in which 
the plan administrator must file the 
return under § 301.6058-l(a). In the 
case of an individual retirement ac¬ 
count or annuity described in section 
408, the individual described in 
§ 301.6058-l(d)(2) who must file the 
annual return under § 301.6058-l(d) is 
liable for the amount imposed with re¬ 
spect to a failure to so file the annual 
return. The amount imposed is $10 for 
each day during which the failure to 
file the annual return on behalf of a 
plan for a year continues. However, 
the total amount imposed with respect 
to a failure to file on behalf of a plan 
for any year shall not exceed $5,000. 


[FR Doc. '78-18800 FUed 7-3-78; 4:23 pml 


[6560-01] 

Title 40—Protection of Environment 
CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

CFRL 923-4; PP 7E1968/R1541 

SUBCHAPTER E—PESTICIDE PROGRAMS 

PART 180—TOLERANCES AND EX- 
EMPTIONS FROM TOLERANCES 
FOR PESTICIDE CHEMICALS IN OR 
ON RAW AGRICULTURAL COM¬ 
MODITIES 

Dimethyl Tetrachloroterephthalate 

AGENCY: Office of Pesticide Pro¬ 
grams, Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 

SUMMARY: This rule establishes a 
tolerance for residues of the herbicide 
dimethyl tetrachloroterephthalate on 
upland cress. The amendment to the 
regulations was requested by the In¬ 
terregional Research Project No. 4. 
This rule establishes a maximum per¬ 
missible level for residues of the herbi¬ 
cide on upland cress. 

EFFECTIVE DATE: June 7, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Patricia Critchlow, Registration 
Division (WH-569), Office of Pesti¬ 
cide Programs, EPA, 401 M Street 
SW., Washington. D.C.. 202-426- 
2516. 

SUPPLEMENTARY INFORMATION: 
On April 18. 1978, the EPA published 
a notice of proposed rulemaking in the 
Federal Register (43 FR 16352) in re¬ 
sponse to a pesticide petition (PP 
7E1968) submitted to the Agency by 
Dr. C. C. Compton, Coordinator, Inter¬ 
regional Research Project No. 4, New 
Jersey State Agricultural Experiment 
Station. P.O. Box 231. Rutgers Univer¬ 
sity, New Brunswick. N.J. 08903, on 
behalf of the Agricultural Experiment 
Station of Tennessee. This petition 
proposed that 40 CFR 130.185 be 
amended by the establishment of a 
tolerance for combined residues of the 
herbicide dimethyl letrachlorotereph- 
thalate and its metabolites mono¬ 
methyl tetrachloroterephthalate and 
tetrachloroterephthalic acid in or on 
the raw agricultural commodity 
upland cress at 5 parts per million 
(ppm). No comments or requests for 
referral to an advisory committee were 
received in response to this notice of 
proposed rulemaking. 

It has been concluded, therefore, 
that the proposed amendment to 40 
CFR 180.185 should be adopted with¬ 
out change, and it has been deter¬ 
mined that this regulation will protect 
the public health. 
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Any person adversely affected by 
this regulation may. on or before 
August 7. 1978. file written objections 
with the Hearing Clerk, EPA, Room 
M-3708, 401 M Street SW.. Washing¬ 
ton. D.C. 20460. Such objections 
should be submitted in quintuplicate 
and specify the provisions of the regu¬ 
lation deemed to be objectionable and 
the grounds for the objections. If a 
hearing is requested, the objections 
must state the issues for the hearing. 
A hearing will be granted if the objec¬ 
tions are supported by the grounds le¬ 
gally sufficient to justify the relief 
sought. 

Effective on July 7, 1978, part 180, 
subpart C, section 180.185 is amended 
by alphabetically inserting a tolerance 
in the table on upland cress at 5 ppm 
as set forth below. 

(Statutory Authority: Section 408(e) of the 
Federal Pood, Drug and Cosmetic Act (21 
U.S.C. 346a(e».) 

Dated: June 29. 1978. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs. 

Part 180, subpart C, section 180.185 
is amended by alphabetically inserting 
a tolerance on upland cress at 5 ppm 
in the list of commodities to read as 
follows: 

§ 180.185 Dimethyl tetrachloroterephtha- 
late; tolerances for residues. 

# • • • • 

Commodity: Parts per million 


00000 

Cress, upland ____ 5 


[FR Doc. 78-18698 Filed 7-6-78; 8:45 am] 


[4310-84] 

Title 43—Public Lands: Interior 
CHAPTER II—BUREAU OF LAND MAN. 
AGEMENT, DEPARTMENT OF THE 
INTERIOR 

APPENDIX—PUBLIC LAND ORDERS 

[Public Land Order 56411 
[Wyoming 29043] 

WYOMING 

Partial Revocation of Reclamation 
Withdrawal 

AGENCY: Bureau of Land Manage¬ 
ment, Interior. 

ACTION: Final rule. 

SUMMARY: This order restores the 
lands described to the operation of the 
public land laws generally, including 
the United States mining laws. 

EFFECTIVE DATE: August 4, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Eldon Hayes, 202-343-8731. 

By virtue of the authority contained 
in section 204 of the Act of October 21, 
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1976, 43 U.S.C. 1701, et seq., it is or¬ 
dered as follows: 

1. Public Land Order No. 2695 of 
June 11, 1962. withdrawing lands for 
the Savery-Pot Hook Project, is 
hereby revoked so far as it affects the 
following described lands: 

Sixth Principal Meridian 

T. 12 N.. R. 90 W.. 

Sec. 1. lot 1; 

Sec. 8. SEy 4 ; 

Sec. 17, NEttNE*/*. 

T. 13 N.. R. 91 W.. 

Sec. 27. SWttNWy*. 

The areas described aggregate 280.03 
acres in Carbon County. 

The lands are located near the popu¬ 
lation centers of Savery, Dixon, and 
Baggs. Wyo. The terrain varies from 
flat to rolling hills to mountainous. 
Vegetative cover is primarily sage¬ 
brush and brush-shrubs with an un¬ 
derstory of grass and forbs species. Ju¬ 
niper is predominant in the mountain¬ 
ous areas. 

2. At 10 a.m. on August 4, 1978, the 
lands shall be open to operation of the 
public land laws generally, including 
the U.S. mining laws, subject to valid 
existing rights, the provisions of exist¬ 
ing withdrawals, and the requirements 
of applicable laws. All valid applica¬ 
tions received at or prior to 10 a.m. on 
August 4, 1978, shall be considered as 
simultaneously filed at that time. 
Those received thereafter shall be con¬ 
sidered in the order of filing. 

The lands have been and will contin¬ 
ue to be open to applications and 
offers under the mineral leasing laws. 

Inquiries concerning the land should 
be addressed to the Chief. Branch of 
Lands and Minerals Operations, 
Bureau of Land Management, Chey¬ 
enne, Wyo. 82001. 

Guy R. Martin, 
Assistant Secretary 
of the Interior. 

[FR Doc. 78-18744 Filed 7-6-78; 8:45 am] 


[4310-84] 

APPENDIX—PUBUC LAND ORDERS 

[Public Land Order 5642] 
[Colorado 24401] 

COLORADO 

Powersite Restoration No. 751; Par¬ 
tial Revocation of Powersite Re¬ 
serve No. 121 

AGENCY: Bureau of Land Manage¬ 
ment, Interior. 

ACTION: Final rule. 

SUMMARY: This order will partially 
revoke Powersite Reserve No. 121. It 
has been determined that these lands 
will not be developed for power pur¬ 
poses but will be restored to the oper¬ 
ation of the public land laws. 


EFFECTIVE DATE: August 4, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Eldon G. Hayes, 202-343-8731. 

By virtue of the authority contained 
in section 204 of the Federal Land 
Policy and Management Act of Octo¬ 
ber 21. 1976, 90 Stat. 2751; 43 U.S.C. 
1714, and pursuant to the determina 
tion by the Federal Power Commission 
(now the Federal Energy Regulatory 
Commission) in DA-504-Colorado, it is 
ordered as follows: 

1. The Executive Order of July 2, 
1910, creating Powersite Reserve No. 
121, is hereby revoked so far as it af¬ 
fects the following described lands: 

Sixth Principal Meridian 

T. 6 N., R. 99 W„ 

Sec. 22. SW^iSEtt; 

Sec. 24, NEViSWtt; 

Sec. 26. lots 12. 13. 14, and SWy 4 SWy 4 ; 

Sec. 27, lots 1,13,14. 

The area described aggregates 212.61 
acres in Moffat County. 

Of the land described, the 
NEV^SWVi of section 24 containing 40 
acres, is patented. The SWV4SEV4 sec¬ 
tion 22, and lot 1, section 27, are public 
lands which remain withdrawn under 
Public Land Order No. 2632 of March 
13, 1962, for the Savery-Pot Hook Rec¬ 
lamation Project. 

2. The State of Colorado has waived 
its right to select lands for highway 
rights-of-way or material sites as pro¬ 
vided by the Federal Power Act of 
June 10, 1920, 16 U.S.C. 818. 

3. At 10 a.m. on August 4, 1978, the 
above described lands shall be open to 
operation of the public land laws gen¬ 
erally, subject to valid existing rights, 
the provisions of existing withdrawals, 
and the requirements of applicable 
law. All valid applications received at 
or prior to 10 a.m. on August 4, 1978, 
shall be considered as simultaneously 
filed at that time. Those received 
thereafter shall be considered in the 
order of filing. 

4. The public lands in this order 
have been and continue to be open to 
applications and offers under the min¬ 
eral leasing laws, and to location 
under the U.S. mining laws. 

Inquiries concerning the public 
lands should be addressed to the State 
Director, 700 Colorado State Bank 
Building, 1600 Broadway, Denver, 
Colo. 80202. 

Guy R. Martin, 
Assistant Secretary 
of the Interior. 

June 29, 1978. 

[FR Doc. 78-18743 FUed 7-6-78; 8:45 am] 
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[6712-01] 

Title 47—Telecommunication 

CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 

PART 83—STATIONS ON SHIPBOARD 
IN THE MARITIME SERVICES 

Editorial Amendments Concerning 
Frequencies Available for Assign¬ 
ment to Ship Stations 

AGENCY: Federal Communications 
Commission. 

ACTION: Order. 

SUMMARY: The Commission is edito¬ 
rially amending its rules to eliminate 
certain inconsistencies regarding fre¬ 
quencies that are available for assign¬ 
ment to ship stations. One section of 
the rules permits their use but these 
frequencies do not appear in the list of 
available frequencies. This action will 
correct this inconsistency. 

EFFECTIVE DATE: July 17, 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Kemp J. Beaty, Safety and Special 
Radio Services Bureau, 202-632- 
7197. 

SUPPLEMENTARY INFORMATION: 
Adopted: June 29, 1978. 

Released: July 3, 1978. 

1. Section 83.352(b) of the Commis¬ 
sion’s rules makes provisions for the 
use of the frequencies 121.5 MHz and 
123.1 MHz for assignment to ship sta¬ 
tions for scene of action search and 
rescue operations between ships and 
aircraft using DSB (6A3) emission. 
However, these frequencies are not 
shown under Section 83.351 “Frequen¬ 
cies available”. We are therefore edito¬ 
rially amending the table under sec¬ 
tion 83.351(a) and adding the limita¬ 
tions of use under section 
83.351(b)(10) of the rules to reflect the 
availability of these frequencies. 

2. Authority for this amendment is 
contained in section 4(i) and 303 (c) 
and (r) of the Communications Act of 
1934, as amended, and section 0.231(d) 
of the Commission’s rules. Since the 
amendment is editorial in nature the 
public notice, procedure and effective 
date provisions of 5 U.S.C. 553 do not 
apply. 

3. In view of the above, it is ordered. 
That the rule amendment set forth 
below is adopted effective July 17. 
1978. 

(Secs. 4, 303. 307. 48 Stat., as amended, 1066, 
1082. 1083 (47 U.S.C. 154, 303, 307).) 

Federal Communications 
Commission, 

R. D. Lichtwardt. 

Executive Director . 
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Part 83 of Chapter I of Title 47 of 
the Code of Federal Regulations is 
amended to read as follows: 

In §83.351, paragraph (a) the table 
designator under “Carrier frequency” 
is amended from MHz to kHz, the 
table is amended and (b)(10) is added 
to read as follows: 

§ 83.351 Frequencies available. 

(a) • • • 


Carrier 

frequency 

Conditions of use 

(kHz) 

Section 

Limitations 

13151.0 

83.354 

3. 21. 66 

• • 

• 

• • 

22136.4 

83.360 

13. 16. 74 

(MHz) 



121.5 

83.352 

10 

123.1 

83.352 

10 

» • 

• 

• • 


(b) • • • 

(10) The frequencies 121.5 MHz and 
123.1 MHz (class A3 emission) are 
available for assignment to ship sta¬ 
tions for scene of action search and 
rescue operations between ships and 
aircraft. 


• • • • • 

CFR Doc. 78-18680 Filed 7-6-78: 8:45 ami 


[4910-22] 

Title 49—Transportation 

CHAPTER III—FEDERAL HIGHWAY 
ADMINISTRATION, DEPARTMENT 
OF TRANSPORTATION 

SUBCHAPTER B—FEDERAL MOTOR CARRIER 
SAFETY REGULATIONS 

[Docket No. MC-69-2. Arndt. No. 77-71 

PART 395—HOURS OF SERVICE OF 
DRIVERS 

Driver's Daily Log and Multi-Day Log, 
Extension of Use 

AGENCY: Federal Highway Adminis¬ 
tration. DOT. 

ACTION: Final rule. 

SUMMARY: This amendment extends 
from June 30. 1978, to September 30. 
1978, the period during which the driv¬ 
er’s daily log form (MCS-59) and 
multi-day log forms (MCS-139 and 
MCS-139A) are in effect. 


EFFECTIVE DATE: July 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Gerald Davis, Chief. Driver Re¬ 
quirements Branch, Regulations Di¬ 
vision, Bureau of Motor Carrier 
Safety. 202-426-9767: Mr. Gerald 
Tierney, Office of Chief Counsel, 
202-426-0346. Federal Highway Ad¬ 
ministration. 400 Seventh Street 
SW., Washington. D.C. 20590. Office 
hours are from 7:45 a.m. to 4:15 p.m. 
e.s.t., Monday-Friday. 

SUPPLEMENTARY INFORMATION: 
The Office of Management and 
Budget (OMB) has advised the De¬ 
partment of Transportation that the 
driver's daily log and multi-day log 
forms have been authorized for use 
until September 30, 1978. In order to 
accomplish this extension, sections 

395.8 and 395.9 of the Federal Motor 
Carrier Safety Regulations are being 
amended to extend the requirement 
for the use of either the multi-day log 
(Form Nos. MCS-139 and MCS-139A) 
or the daily log (Form MCS-59) 
through September 30. 1978. 

Dr. Robert A. Kaye. Director, 
Bureau of Motor Carrier Safety, Fed¬ 
eral Highway Administration, has de¬ 
termined that because the issuance of 
this rule change is an emergency, nei¬ 
ther a notice of proposed rulemaking 
nor compliance with Executive Order 
12044 is required. The failure to issue 
a final rule extending the time period 
in which logs are required would result 
in confusion within the motor carrier 
industry about its responsibilities 
under 49 CFR Part 395. Numerous in¬ 
quiries received in the past several 
weeks indicate that many persons are 
confused about the actual dates on 
which OMB authorization for both 
the multi-day and single-day logs ter¬ 
minate. The expedited issuance of this 
rule is the only method of providing 
clarification and assuring that carriers 
are aware of the obligation to prepare 
and maintain drivers' daily logs after 
June 30, 1978. 

Accordingly, 49 CFR Chapter III is 
amended as follows: 

1. Section 395.8 is amended by revis¬ 
ing paragraph (a) and adding a new 
paragraph (u) as follows: 

Section 395.8(a) is revised as follows: 

§ 395.8 Driver’s daily log. 

(a) Except as provided in section 

395.9 and in paragraph (t) and (u) of 
this section, every motor carrier shall 
require that a driver’s daily log. Form 
MCS-59 set forth below, shall be made 
In duplicate by every driver used by 
him or it and every driver who oper¬ 
ates a motor vehicle shall make such a 
log. Failure to make logs, failure to 
make required entries therein, falsifi¬ 
cation of entries, or failure to preserve 
logs shall make both the driver and 
the carrier liable to prosecution. Driv- 
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er’s logs shall be prepared and re¬ 
tained In accordance with the provi¬ 
sions of paragraphs (b) through (s) of 
this section. 

• • • • • 

(u) Form MCS-59 may be used 
through September 30. 1978. • 

Accordingly, 49 CFR Chapter III is 
amended as follows: 

2. Section 395.9(x) is amended to 
read as follows: 

§ 395.9 Driver's Multi-Day Log. 

• • • • • 

(x) Effective Time. Carriers may use 
Forms MCS-139 and 139A through 
September 30, 1978. 

(49 U.S.C. 304: 49 CFR 1.48, 301.60.) 

Issued: June 30, 1978. 

Robert A. Kaye, 
Director , Bureau of 
Motor Carrier Safety. 
(FR Doc. 78-18716 Filed 7-6-78; 8:45 am) 


[7035-01] 

CHAPTER X—INTERSTATE 
COMMERCE COMMISSION 

SUBCHAPTER B—PRACTICE AND PROCEDURE 

[Ex Parte No. 338) 

PART 1109—REQUIREMENTS AND 
PROCEDURES RELATING TO RAIL¬ 
ROAD REVITALIZATION AND REG¬ 
ULATORY REFORM ACT OF 1976 

Standards and Procedures for the Es¬ 
tablishment of Adequate Railroad 
Revenue Levels 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Correction of final rule. 

SUMMARY: This document corrects a 
final rule on Standards and Proce¬ 
dures for the establishment of ade¬ 
quate railroad revenue levels which 
appears at page 25774 of the Federal 
Register of June 14, 1978. Schedule A 
of 49 CFR 1109.25 is corrected to pre¬ 
vent the unintentional omission of cer¬ 
tain data. 

EFFECTIVE DATE: Effective immedi¬ 
ately. 


FOR FURTHER INFORMATION 
CONTACT: 

Janice M. Rosenak 202-275-7693 or 

Harvey Gobetz 202-275-7656. 

SUPPLEMENTARY INFORMATION: 
A notice of amended final rule in this. 
proceeding was served June 7, 1978, 
and published in the Federal Regis¬ 
ter June 14, 1978 (43 FR 25774). It has 
come to the attention of the Commis¬ 
sion that the revised Schedule A to 
the adopted regulation makes an unin¬ 
tended substantive change in the data 
required to be reported. 

Line 20 of the original Schedule A 
called for data on the net investment 
in railroad property. In the revised 
Schedule A, the computation of net in¬ 
vestment was broken down into lines 
20a through 20g to reflect the Com¬ 
mission's conclusions concerning work¬ 
ing capital, treatment of accounts 90. 
76, and 80, and deduction of the de¬ 
ferred tax account. In the revised 
Schedule, too, the source for the prop¬ 
erty investment figure was changed in 


the interest of simplification. Howev¬ 
er, it appears that use of the new 
source shown would result in the unin¬ 
tentional omission of the leased prop¬ 
erty element that was included in the 
original Schedule A source. 

In order to avoid this omission. 
Schedule A and the Conversion Table 
are corrected as shown below. Copies 
of this correction notice shall be avail¬ 
able to the public at the Office of the 
Secretary of the Commission, and the 
notice shall be published in the Feder¬ 
al Register. 

Issued at Washington, D.C., June 27, 
1978. 

By the Commission, Chairman 
O’Neal. 

Nancy L. Wilson, 
Acting Secretary. 

Accordingly, 49 CFR 1109.25 is cor¬ 
rected by deleting the source refer¬ 
ences on lines 20b, 20c. and 20d of 
Schedule A and the Schedule A Con¬ 
version Table, and substituting those 
shown below: 


Schedule A 



Line No. 

Item 

Source 



(a) 

(b) 

20h 


. Net road and equipment. 

A. R. schedule 335. L. 39. column (d) minus 
column (e).. 

A R. schedule 335A. L. 47 total.■ __ 

20c..- 


. Interest during construction............. 

20d. 

— 

. Other elements of investment 
(debits). 

Account 80 debits contained in A. R. schedule 
335A. L. 51 total.. 

Schedule A Conversion Table 


Line No. 

System of 
accounts effective 

Jan. 1. 1978 

System of accounts prior to Jan. 1.1978 

20b. 


A. R schedule 335. T. 39 column A. R schedule 9.11 N-l I. 39 column fA> 

20c. 


(d) minus column (e). 

A. R. schedule 335A, L. 47 total_ 

, Account 80 debits contained in A. 
R. schedule 335A L. 51 totaL 

minus column <e).. 

A R. schedule 211 N-2. L. 47 totaL_,___ 

20d. 


Account 80 debits contained In A R. schedule 
211 N-2, L. 51 totaL. 

[PR Doc. 78-18731 Filed 7-6-78; 8:45 am] 


[1505-01] 


Title 50—Wildlife and Fisheries 

CHAPTER I—U.S. FISH AND WILDLIFE SERVICE, DEPARTMENT OF THE INTERIOR 
PART 26—PUBLIC ENTRY AND USE 
Back Bay National Wildlife Refuge, Va. 

Correction 

In FR Doc. 78-16946, appearing at page 26314 in the issue of Monday. June 19, 
1978, the “Effective Date” paragraph should read, “EFFECTIVE DATE: July 19. 
1978 through December 31, 1979.” 




FEDERAL REGISTER, VOL 43, NO. 131—FRIDAY, JULY 7, 1978 




















29297 


proposed rules _ 

This section of the FEDERAL REGISTER contoins notices to the public of the proposed issuonce of rules and regulations. The purpose of these notices is to 
give interested persons on opportunity to participate in the rule making prior to the adoption of the final rules. 


[7590-01] 

NUCLEAR REGULATORY 
COMMISSION 

[10 CFR Part 35] 

HUMAN USES OF BYPRODUCT MATERIAL 
Misadmlnistration Reporting Requirements 

AGENCY: Nuclear Regulatory Com¬ 
mission. 

ACTION: Proposed rule. 

SUMMARY: The Nuclear Regulatory 
Commission is considering amending 
its regulations to require licensees to 

(1) keep records of all misadministra- 
tions of radioactive material or radi¬ 
ation from radioactive material, and 

(2) promptly report potentially dan¬ 
gerous misadministrations to the 
NRC, to the patient’s referring physi¬ 
cian, and to the patient or the pa¬ 
tient’s responsible relative. 

DATES: Comment period expires Oc¬ 
tober 5, 1978. 

ADDRESSES: Written comments .or 
suggestions for consideration in con¬ 
nection with the proposed amendment 
should be submitted to the Secretary 
of the Commission, U.S. Nuclear Reg¬ 
ulatory Commission. Washington, D.C. 
20555, Attention: Docketing and Serv¬ 
ice Branch. Copies of comments re¬ 
ceived may be examined at the Com¬ 
mission’s Public Document Room at 
1717 H Street NW.. Washington. D.C. 

FOR FURTHER INFORMATION 
CONTACT: 

Edward Podolak, Office of Stand¬ 
ards Development, U.S. Nuclear Reg¬ 
ulatory Commission. Washington, 
D.C. 20555, phone 301-443-6910. 

SUPPLEMENTARY INFORMATION: 
Following its organization under the 
Energy Reorganization Act of 1974 
(Pub. L. 93-438), NRC, with a view to 
possible changes, began reviewing its 
regulations and procedures about li¬ 
censing and regulation of nuclear fa¬ 
cilities and materials originally pro¬ 
mulgated by the Atomic Energy Com¬ 
mission (AEC). 

On March 9, 1973, the AEC pub¬ 
lished a proposed rule in the Federal 
Register (38 FR 6399) that would 
have required licensees to report to 
the AEC and to the patient all misad¬ 
ministrations of byproduct material 
and also would have required licensees 
to determine that paramedical (allied 


health) personnel were adequately 
trained in the safe use of radioactive 
materials. Because 5 years have 
elapsed since the AEC requirement 
was proposed, it is being withdrawn 
and a new NRC proposed misadminis- 
tration recordkeeping and reporting 
requirement, 10 CFR §35.33. is being 
offered for public comment. The NRC 
proposed rule reflects the public com¬ 
ments on the AEC proposal. 

One purpose of the mlsadministra- 
tion reporting requirements is to allow 
NRC to investigate the incident: deter¬ 
mine if there was a violation of NRC 
regulations; evaluate the corrective 
action taken by the licensee to mini¬ 
mize the chance of recurrence: and, if 
there is a possibility of other licensees 
making the same error, to allow NRC 
to begin generic corrective action 
which, as a minimum, would inform 
other licensees of the potential prob¬ 
lem. Another purpose is to inform the 
patient or the patient’s responsible 
relative so that corrective action can 
be taken. On this point, the Commis¬ 
sion has expressed concern about the 
possibility of undue intrusion into the 
physician-patient relationship. Conse¬ 
quently, the Commission asks that 
commentors particularly focus on 
those portions of the proposed amend¬ 
ments which deal with the manner in 
which referring physicians and their 
patients are informed of misadminis¬ 
trations. 

Specifically, NRC’s proposed §35.33 
would require licensees to maintain for 
inspection by the Commission, records 
of all misadministrations of 
radiopharmaceuticals or radiation 
from teletherapy and brachytherapy 
sources. Licensees would also be re¬ 
quired to report promptly all misad¬ 
ministrations that involve a therapy 
procedure and those diagnostic misad¬ 
ministrations that could cause a clini¬ 
cally detectable adverse effect on the 
patient: (1) To the NRC, (2) to the pa¬ 
tient’s referring physician, and (3) to 
the patient or the patient’s responsi¬ 
ble relative, unless the referring physi¬ 
cian personally informs the licensee 
that in his medical judgment telling 
the patient or the patient’s responsi¬ 
ble relative would be harmful to one 
or the other, respectively. 

It is expected that the licensee 
would report to the patient’s responsi¬ 
ble relative rather than the patient 
when, for example, the referring phy¬ 
sician tells the licensee that in his 
medical judgment informing the pa¬ 
tient would be harmful to the patient; 


the patient is a minor; or the patient is 
unconscious and incapable of compre¬ 
hending the information. The licensee 
would have the discretion or reporting 
either to the patient or to the pa¬ 
tient’s responsible relative. The record 
or report which would be supplied to 
NRC would contain a brief description 
of the event, the effect on the patient, 
and the action taken to prevent recur¬ 
rence. The names of Individuals would 
be maintained in the licensee s record 
but not reported to the NRC. A copy 
of the report to NRC would be fur¬ 
nished by the licensee to the patient 
or the patient’s responsible relative if 
either had been notified previously. 

An example of the follow-up action 
NRC might take upon receipt of a mis- 
administration report was the NRC in¬ 
vestigation of an incident were 400 pa¬ 
tients treated for cancer with a cobalt- 
60 teletherapy unit received radiation 
doses that exceeded the prescribed 
doses by as much as 41 percent. This 
incident occurred because the radi¬ 
ation dose rate from the teletherapy 
unit had not been properly deter¬ 
mined. Soon after its investigation, 
NRC acted to ensure that all telether¬ 
apy units licensed by it were properly 
calibrated. NRC also published in the 
Federal Register (42 FR 35743) a pro¬ 
posed amendment to §35.13 requiring 
teletherapy licensees routinely to cali¬ 
brate and check their teletherapy de¬ 
vices. The teletherapy calibration pro¬ 
posal also included a specific misad- 
ministration reporting requirement 
that would be replaced by §35.33 (a 
more general proposal). Comments re¬ 
ceived in response to the earlier te¬ 
letherapy misadministration reporting 
requirement will be considered in con¬ 
junction with the proposed rulemak¬ 
ing. 

In this newly proposed rule. 
§35.33(f) (4) and (5) define misadmin¬ 
istrations in part as administrations 
differing from the total prescribed 
dose or exposure by more than 10 per¬ 
cent for therapeutic procedures or 20 
percent from diagnostic procedures. 
These limits should not be viewed as 
the normal calibration limits for these 
procedures but rather the points 
where an error obviously has occurred. 
The narrower tolerance for the thera¬ 
peutic procedures recognizes the 
greater risk to the patient from thera¬ 
peutic misadministrations. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor¬ 
ganization Act of 1974, as amended, 
and section 553 of title 5 of the United 
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States Code, notice is hereby given 
that the 1973 AEC proposed rule (38 
FR 6399) is withdrawn and adoption 
of the following new amendments to 
10 CFR Part 35 is contemplated. 

A new § 35.33 is added to 10 CFR Part 
35 to read as follows: 

§35.33 Records and reports of misadmin- 
istrationa. 

(a) When a misadministration in¬ 
volves either a diagnostic procedure 
that could cause a clinically detectable 
adverse effect or therapy procedure, 
within 24 hours after the licensee’s 
discovery that the misadministration 
is likely to have occurred, the licensee 
shall notify by telephone: 

(1) The appropriate NRC Regional 
Office listed in appendix D of part 20 
of this chapter; 

(2) The patient’s referring physician; 
and 

(3) The patient or the patient’s re¬ 
sponsible relative, unless the referring 
physician personally informs the li¬ 
censee that in his medical judgment 
telling the patient or the patient’s re¬ 
sponsible relative would be harmful to 
one or the other, respectively. 

(b) If the referring physician, or the 
patient’s responsible relative is un¬ 
available within 24 hours, the licensee 
shall make the notification under 
paragraphs (a)(2) or (a)(3) of this sec¬ 
tion as soon as practicable after that 
person becomes available. Attempts to 
notify the referring physician or the 
patient's responsible relative shall not 
defer needed medical care for the pa¬ 
tient. 

(c) Within 15 days after the licens¬ 
ee's discovery that the misadministra¬ 
tion is likely to have occurred, the li¬ 
censee shall make a written report to 
the NRC Regional Office initially tele¬ 
phoned. and furnish a copy of the 
report to the patient or the patient’s 
responsible relative if either has been 
proviously notified under paragraph 
(a)(3) of this section. 

(d) The written report made under 
paragraph (c) of this section shall in¬ 
clude the licensee’s name; a brief de¬ 
scription of the event; the effect on 
the patient; the action taken to pre¬ 
vent recurrence; and whether the li¬ 
censee informed the patient or the pa¬ 
tient’s responsible relative, and if not. 
why not. However, the report should 
not include the names of others in¬ 
volved in the misadministration. such 
as the patient, physicians, and allied 
health personnel. 

(e) Each licensee shall maintain for 
5 years for Commission inspection rec¬ 
ords of all misadministrations of 
radiopharmaceuticals or radiation 
from teletherapy or brachytherapy 
sources. These records shall contain 
the names of everyone involved in the 
event (including the licensee, the au¬ 
thorized user(s), allied health person¬ 
nel, the patient’s referring physician, 
the patient, and. where appropriate. 


the patient's responsible relative); a 
brief description of the event: the 
effect on the patient; and the action 
taken to prevent recurrence. 

(f) For this section, misadministra¬ 
tion means the administration of: 

(1) A radiopharmaceutical or radi¬ 
ation from a source other than the 
one intended; 

(2) A radiopharmaceutical or radi¬ 
ation to the wrong patient; 

(3) A radiopharmaceutical or radi¬ 
ation by a route of administration 
other than that intended by the pre¬ 
scribing physician; 

(4) A diagnostic dose of a radiophar¬ 
maceutical differing from the pre¬ 
scribed dose by more than 20 percent; 
or 

(5) A therapeutic dose of a radio¬ 
pharmaceutical or exposure from a ra¬ 
diation source such that the total 
treatment dose or exposure differs 
from the prescribed dose or exposure 
by more than 10 percent. 

(g) Aside from the notification re¬ 
quirement, nothing in this section 
shall affect any rights or duties of li¬ 
censees and physicians in relation to 
each other, patients or responsible rel¬ 
atives. 

(Secs. 81, 161 Pub. L. 83-703. 68 Stat. 935, 
948 (42 U.S.C. 2111. 2201); Sec. 201, Pub. L. 
93-438. 88 Stat. 1242 (42 U.S.C. 5841).) 

Dated at Washington, D.C., this 
30th day of June 1978. 

For The Nuclear Regulatory Com¬ 
mission. 

Samuel J. Chilk, 
Secretary of the Commission. 

[FR Doc. 78-18735 Filed 7-6-78; 8:45 am] 

[6740-02] 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory Commission 
[10 CFR Parts 210, 211,212] 

[Docket No. EA78-21 

EXEMPTION OF AVIATION GASOLINE AND 

KEROSENE-BASE JET FUEL FROM THE ALLO¬ 
CATION AND PRICE REGULATIONS 

Hearing and Opportunity for Public Comment 

July 3. 1978. 

AGENCY: Federal Energy Regulatory 
Commission. 

ACTION: Solicitation of public com¬ 
ment and notice of public hearing. 

SUMMARY: The Federal Energy Reg¬ 
ulatory Commission invites public 
comment on proposed amendments to 
exempt aviation gasoline and kero- 
sene-base jet fuel from mandatory pe¬ 
troleum allocation and price regula¬ 
tions. The proposed amendments were 
issued by the Economic Regulatory 
Administration and were transmitted 
to the Commission for its considera¬ 
tion by the Secretary of the Depart¬ 
ment of Energy on June 22, 1978. 


Recommendations of the Commis¬ 
sion regarding the proposals will be 
published after all comments and 
statements are considered. 

DATES: Comments: August 11, 1978. 
Public Hearings: Aviation gasoline, 
August 1. 1978; Kerosene-base jet fuel, 
August 3, 1978. Date for requests to 
participate in public hearings: July 27, 
1978. 

ADDRESSES: 

Public Hearing 

Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street, Wash¬ 
ington, D.C. 20426. 

Comments 

Kenneth F. Plumb, Secretary, Fed¬ 
eral Energy Regulatory Commission, 
825 North Capitol Street, Washington. 
D.C. 20426. 

Requests to speak 

Robert L. Baum. Deputy General 
Counsel, Federal Energy Regulatory 
Commission. 825 North Capitol Street, 
Washington, D.C. 20426. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert L. Baum. Deputy General 

Counsel, Federal Energy Regulatory 

Commission, 825 North Capitol 

Street, Washington, D.C. 20426; 202- 

275-4333. 

SUPPLEMENTARY INFORMATION: 
On October 1, 1977, the Department 
of Energy Organization Act, Pub. L. 
95-91, (the DOE Act) became effec¬ 
tive. That act established a Depart¬ 
ment of Energy within the executive 
branch. In addition to transferring the 
functions of the Administrator of the 
Federal Energy Administration to the 
Secretary of the Department of 
Energy, the DOE Act created within 
the Department an independent colle¬ 
gial body; viz, the Federal Energy Reg¬ 
ulatory Commission (the Commission). 

Included in the authority vested in 
the Commission by the DOE Act is the 
jurisdiction, in section 402(c)(1), to 
consider certain proposals by the Sec¬ 
retary to amend the regulation pre¬ 
scribed under section 4(a) of the Emer¬ 
gency Petroleum Allocation Act of 
1973. This regulation provides for con¬ 
trolling the price and allocation of 
crude oil and petroleum products. 
Amendments which would exempt pe¬ 
troleum products from this regulation 
are required to be transmitted to and 
reviewed by each House of Congress. 

The DOE Act provides that Commis 
sion consideration of these proposals 
be subject to procedures set forth in 
section 404 of the act. In accordance 
with those procedures, the Commis 
sion will, after receiving public com¬ 
ment and holding hearings on the pro¬ 
posals, consult with the Secretary, and 
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then publish its recommendations. 
The recommendations will be accom¬ 
panied by a statement of the reasons 
for the recommendations, and an anal¬ 
ysis of the major comments, criticisms 
and alternatives received during the 
comment period. The Commission may 
concur in the adoption of the pro¬ 
posed rules, recommend changes, or 
recommend that the rule not be adopt¬ 
ed. Subsequent to the publication of 
the Commission's recommendations, 
the Secretary will take action in ac¬ 
cordance with section 404(c). That 
action by the Secretary constitutes 
final agency action for purposes of ju¬ 
dicial review. 

On June 22, the Administrator of 
the Economic Regulatory Administra¬ 
tion (the ERA) issued and Secretary of 
the Department of Energy transmit¬ 
ted to the Commission the proposed 
amendments set forth below. One pro¬ 
posal would exempt aviation gasoline 
from the mandatory petroleum alloca¬ 
tion and price regulations. The second 
proposal would similarly exempt kero¬ 
sene-base jet fuel from those regula¬ 
tions. These two proposals will be con¬ 
sidered by the Commission in accord¬ 
ance with section 402(c)(1) of the DOE 
Act. 

The proposals now before the Com¬ 
mission were the subject of advance 
notices of proposed rulemaking issued 
by the ERA on February 17, 1978 (43 
FR 6959 and 6962). In that notice, the 
exemption procedure was described as 
follows: 

Pursuant to section 455 of the EPCA, only 
one refined product category may be 
exempted from DOE regulations in the 
same proceeding, and an exemption IS not 
limited to 90 days in length as was previous¬ 
ly required. The ERA may propose to 
exempt an oil or refined product category 
from the regulations prescribed under sec¬ 
tion 4(a) of the EPAA If the DOE deter¬ 
mines that the exemption is consistent with 
the attainment of the public policy objec¬ 
tives specified in section (4XbXl) of the 
EPAA. Those objectives are as follows: 

A. Protection of public health (including 
the production of pharmaceuticals), safety 
and welfare (including maintenance of resi¬ 
dential heating such as Individual homes, 
apartments and similar occupied dwelling 
units), and the national defense; 

B. Maintenance of all public services (In¬ 
cluding facilities and services provided by 
municipally, cooperatively, or investor 
owned utilities or by any State or local gov¬ 
ernment or authority, and including trans¬ 
portation facilities and services which serve 
the public at large); 

C. Maintenance of agricultural operations, 
including farming, ranching, dairy and fish¬ 
ing activities, and services directly related 
thereto; 

D. Preservation of an economically sound 
and competitive petroleum industry; includ¬ 
ing the priority needs to restore and foster 
competition in the producing, refining, dis¬ 
tribution. marketing, and petrochemical sec¬ 
tors of such industry, and to preserve the 
competitive viability of Independent refin¬ 
ers, small refiners, nonbranded independent 
marketers, and branded independent mar¬ 
keters; 


E. The allocation of suitable types, grades, 
and quality of crude oil to refineries in the 
United States to permit such refineries to 
operate at full capacity; 

P. Equitable distribution of crude oil. re¬ 
sidual fuel oil, and refined petroleum prod¬ 
ucts at equitable prices among all regions 
and areas of the United States and sectors 
of the petroleum industry. Including inde¬ 
pendent refiners, small refiners, nonbrand¬ 
ed independent marketers, branded inde¬ 
pendent marketers, and among all users; 

O. Allocation of residual fuel on and re¬ 
fined petroleum products in such amounts 
and in such manner as may be necessary for 
the maintenance of. exploration for. and 
production or extraction of— 

(i) Fuels, and 

01) Minerals essential to the requirements 
of the United States, and for required trans¬ 
portation related thereto; 

H. Economic efficiency; and 

I. Minimization of economic distortion, in¬ 
flexibility, and unnecessary interference 
with market mechanisms. 

Pursuant to section 12 of the EPAA, an 
amendment exempting crude oil, residual 
fuel oil. or a refined petroleum product with 
respect to a class of persons or transactions, 
or with respect to any market level, must be 
submitted to the Congress as an energy 
action before it takes effect. The exemption 
will become effective if the amendment is 
not disapproved by either House of Con¬ 
gress within 15 days following its submission 
for congressional review under section 551 
of the EPCA. 

Section 12 of the EPAA further provides 
that any amendment submitted to Congress 
which proposes to exempt crude oil (If per¬ 
missible under and consistent with the re¬ 
quirements and limitations of section 8 of 
the EPAA), residual fuel oil, or any refined 
petroleum product from DOE allocation 
regulations must be accompanied by find¬ 
ings that competition and market forces 
would provide adequate protection for the 
consumer, and that such amendment would 
not result In inequitable prices for any class 
of user. An exemption amendment submit¬ 
ted to the Congress must also be accompa¬ 
nied by a DOE analysis of the potential eco¬ 
nomic Impact of such amendment. 

Any oil or refined petroleum product 
which is exempted from the DOE regula¬ 
tion under section 4(a) of the EPAA is sub¬ 
ject to the reimposition of the price and al¬ 
location controls If the DOE determines 
that reimposition is necessary for and con¬ 
sistent with the objectives specified in 
EPAA section 4(b)(1). Pursuant to section 
12(f) of the EPAA, subsequent reexemption 
of that oil or refined petroleum product 
would not be subject to congressional 
review. 

In addition, section 102 of the ECPA pro¬ 
hibits the Secretary of Energy from submit¬ 
ting to the Congress as one energy action an 
amendment proposing exemption of any oil. 
refined petroleum product, or refined prod¬ 
uct category from both the allocation and 
pricing regulations. However, the DOE may 
concurrently submit to the Congress an 
energy action relating to price together with 
an energy action relating to allocation of 
the same oil, refined petroleum product, or 
refined product category. 

The comments and statements In re¬ 
sponse to the notices enabled the ERA 
to prepare documents In support of 
the proposals. The two supporting 
documents are entitled “Findings and 


Views Concerning the Exemption of 
Aviation Gasoline from the Manda¬ 
tory Petroleum Allocation and Price 
Regulations” and “Findings and Views 
Concerning the Exemption of Kerojet 
Fuels from the Mandatory Petroleum 
Allocation and Price Regulations” 
(findings). It should be noted that 
these documents are revisions of docu¬ 
ments containing the “Preliminary 
Findings” of the ERA. The “findings.” 
together with the preamble to the pro¬ 
posals of the ERA. republished In this 
notice, constitute a statement of the 
research, analysis and available Infor¬ 
mation concerning the proposals and 
their probable-effect. 

Interested persons may obtain copies 
of the “findings” relating to aviation 
gasoline and/or kerosene-base jet fuel 
from the Director, Office of Public In¬ 
formation. Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
Washington, D.C. 20426. Written re¬ 
quests for copies should also be ad¬ 
dressed to the Office of Public Infor¬ 
mation. 

Interested persons are Invited to 
submit written comments, data, views, 
or arguments with respect to the pro¬ 
posals as well as the “Findings and 
Views Concerning the Exemption of 
Aviation Gasoline from the Manda¬ 
tory Petroleum Allocation and Price 
Regulations” and the “Findings and 
Views Concerning the Exemption of 
Kerojet Fuels from the Mandatory Pe¬ 
troleum Allocation and Price Regula¬ 
tions.” An original and 14 copies 
should be filed with the Secretary of 
the Commission. All comments re¬ 
ceived prior to August 11, 1978, will be 
considered by the Commission prior to 
the publication of the Commission’s 
recommendations. It should be noted 
that because of the previous proceed¬ 
ings before the ERA, no provision is 
made here for reply briefs or com¬ 
ments. Comments should be submitted 
to the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
Washington, D.C. 20426. and should 
reference Docket No. EA 78-2. 

All written comments and state¬ 
ments provided to the ERA during its 
proceedings on these matters have 
been transmitted to the Commission 
and will be made a part of the record 
of this proceeding. All additional writ¬ 
ten submissions will also be placed In 
the Commission’s public files and will 
be available for public Inspection at 
the Commission’s Office of Public In¬ 
formation, Washington, D.C., during 
regular business hours. 

Although comments on all aspects of 
the proposals are solicited and will be 
considered, the Commission’s delibera¬ 
tions will be materially aided If inter¬ 
ested persons who have previously 
participated in the proceedings before 
the ERA, confine their presentations 
to responding to comments filed by 
other parties or to any changes in the 
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“findings." Any written or oral expres¬ 
sion of views provided the ERA during 
the course of its proceedings will be 
considered by the Commission in the 
same manner as views expressed in 
this proceeding. 

Any information or data submitted 
pursuant to the above procedures con¬ 
sidered by the person furnishing it to 
be confidential, must be so identified 
and be submitted in one copy only. 
The Commission reserves the right to 
determine the confidential status of 
the information or data and to treat it 
according to that determination. 

A public hearing will be held in 
Washington, D.C. beginning at 9:30 
a.m. on August 1, 1978, on the propos¬ 
al to exempt aviation gasoline and a 
second hearing, with respect to the 
proposal to exempt kerosene-base Jet 
fuel will be held in Washington at 9:30 
a.m. on August 3. 1978. If necessary 
the hearings will be continued on sub¬ 
sequent days. Any person interested in 
this proceeding (or representing a 
group or class of persons interested in 
this proceeding) may make a presenta¬ 
tion at such hearing provided a writ¬ 
ten request to participate is received 
by the presiding officer prior to 4:30 
p.m., July 27, 1978. 

Requests to appear at one or both of 
the hearings should include a refer¬ 
ence to Docket No. EA 78-2 as well as 
a concise summary of the proposed 
oral presentation. Prior to the hearing 
each person filing a request to be 
heard will be contacted by the presid¬ 
ing officer or his designee for schedul¬ 
ing purposes. At least five copies of 
the statement for the aviation gasoline 
hearing shall be submitted to the pre¬ 
siding officer prior to 4:30 p.m., July 
28. 1978. At least five copies of the 
statement for the kerosene-base jet 
fuel hearing shall be submitted to the 
presiding officer prior to 4:30 p.m., 
August 1. 1978. The presiding officer is 
authorized to limit oral presentations 
at the public hearing both as to length 
and as to substance. The hearing 
panel will consist of the presiding offi¬ 
cer, Robert L. Baum, Deputy General 
Counsel, Federal Energy Regulatory 
Commission, and designated individ¬ 
uals from the Office of Opinions and 
Reviews and the Office of Policy Anal¬ 
ysis. The hearing will not be a judicial 
or evidentiary-type hearing. There will 
be no cross-examination of persons 
presenting statements. However, the 
panel may question such persons and 
any interested person may submit 
questions to the presiding officer to be 
asked of persons making statements. 
The presiding officer will determine 
whether the question is relevant and 
whether the time limitations permit it 
to be presented. If time permits, at the 
conclusion of the initial oral state¬ 
ments, persons who have made oral 
statements will be given the opportu¬ 
nity to make a rebuttal statement. 


Any further procedural rules will be 
announced by the presiding officer at 
the hearing. A transcript of the hear¬ 
ing will be made and will be available 
at the Commission’s Office of Public 
Information. 

Following are t he proposed amend¬ 
ments to 10 CFR Parts 210, 211, and 
212 transmitted to the Commission by 
the Secretary of the Department of 
Energy. 

SUPPLEMENTARY INFORMATION: 

I. Background 

II. Comments Received 

III. Exemption Procedure 

IV. Proposed Exemption 

L Background 

On February 12, 1978, we issued an 
Advance Notice of Proposed Rulemak¬ 
ing and Public Hearing on Aviation 
Gasoline Decontrol (“Advance 
Notice." 43 FR 6962. February 17, 
1978). We concurrently issued a docu¬ 
ment entitled “Preliminary Findings 
and Views Concerning the Exemption 
of Aviation Gasoline from the Manda¬ 
tory Petroleum Allocation and Price 
Regulations" (“Preliminary Find¬ 
ings"), and made copies available to 
the public. The Advance Notice was 
issued to obtain public comment on 
the “Preliminary Findings" for the 
purpose of determining whether ERA 
should initiate a rulemaking proceed¬ 
ing proposing the exemption of avi¬ 
ation gasoline from the price and allo¬ 
cation regulations. Second, in the 
event we would propose to exempt avi¬ 
ation gasoline, a preliminary record 
wou ld ha ve been developed to assist 
the FERC in its consideration of the 
proposal. 

We invited written comments on the 
Advance Notice through March 27, 
1978 and held a public hearing in 
Washington, D.C., on March 22, 1978. 
The comments submitted in response 
to the Advance Notice generally sup¬ 
ported our “Preliminary Findings." 
Therefore, by this Notice of Proposed 
Rulemaking, we are proposing the ex¬ 
emption of aviation gasoline from the 
price and allocation regulations. 

Section 402(c)(1) of the Department 
of Energy Organization Act (DOE Act, 
Pub. L. 95-91), provides that the 
FERC shall have jurisdiction to con¬ 
sider any proposal by the Secretary to 
amend any regulation which is re¬ 
quired to be issued under section 4(a) 
of the Emergency Petroleum Alloca¬ 
tion Act of 1973, as amended (EPAA, 
Pub. L. 93-159), and which sections 8 
or 12 of the EPA requires the Presi¬ 
dent to transmit to each House of 
Congress for its review under section 
551 of the Energy Policy and Conser¬ 
vation Act. as amended (EPCA, Pub. L. 
94-163). In accordance with sections 
402(c)(1) and 404(a) (which prescribe. 
inter alia, procedures for referral of 
such proposals by the Secretary to the 


FER C and set forth thq scope of the 
FERC’s authority over such propos¬ 
als), the Secretary is today transmit¬ 
ting this notice to the FERC for its 
consideration. 

Section 404(a) of the DOE Act fur¬ 
ther provides that the FERC shall 
provide an opportunity for public com¬ 
ment on the decontrol proposals. As 
the conference committee report 
which accompan ied the DOE Act 
makes clear, the FERC is specifically 
required to hold any public hearings 
required by law on the proposal (S. 
Rept. No. 367, 95th Cong., 1st sess. 78 
(1977)). At this time we are not solicit¬ 
ing public comment, because we al¬ 
ready received public comment in con¬ 
nection with the Advance Notice and, 
pursuant to the above requirement, 
further comment opportunity should 
be provided by the FERC. 

After receiving public comments on 
the aviation gasoline decontrol propos¬ 
al, and after consultation with the 
Secretary or his designee, the FERC 
may, under section 404(b) of the DOE 
Act, concur in the adoption of the pro¬ 
posed exemptions, concur in the adop¬ 
tion only with such changes as it may 
recommend, or recommend that the 
exemptions not be adopted. Section 
404(b) of the DOE Act requires the 
FERC to public its recommendations, 
along with an analysis of the major 
comments, criticisms, and alternatives 
it receives during the publ ic co mment 
period. Ultimately, if the FERC does 
concur, the Secretary of Energy may 
submit to Congress separate energy 
actions to exempt aviation gasoline 
from the allocation and price regula¬ 
tions, respectively. Such energy ac¬ 
tions, if submitted, would have to in¬ 
clude the changes, if any. recommend 
ed by the FERC. 

II. Comments Received 

Forty-six parties submitted oral and 
written comments in response to the 
February 17 Advance Notice. Those of¬ 
fering comments included major inte¬ 
grated refining companies, large and 
small independent refining companies, 
retailers, trade associations represent¬ 
ing consumers; and governmental rep¬ 
resentatives. 

All of those commenting recom 
mended that the ERA propose the ex¬ 
emption of aviation gasoline from the 
allocation and price regulations. This 
recommendation was based generally 
upon agreement with our projections 
as to supply and demand, competition, 
and other findings and views set forth 
in the “Preliminary Findings." In par¬ 
ticular. there was agreement that com¬ 
petition and market forces are ade¬ 
quate to protect consumers following 
the exemption of aviation gasoline 
from regulation. Many commenters 
expressed the opinion that decontrol 
would enhance competition in the avi¬ 
ation gasoline market. 
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In general, retailers concurred with 
the ‘ Preliminary Findings 0 that there 
will be only minor pressure to increase 
prices as a result of decontrol. Retail¬ 
ers indicated, however, that fixed base 
operators in certain regions may in¬ 
crease prices to reflect localized in¬ 
creased nonproduct costs. We general¬ 
ly agree, as indicated in the “Find¬ 
ings/’ that regional price increases 
may occur as both refiner and retailer 
nonproduct cost increases are fully 
passed through on the volume of prod¬ 
uct on which they are incurred, but 
these regional increases should be 
offset in part by reductions in other 
regions. Refiners generally agreed 
with our projection as to price in¬ 
creases on a nationwide average basis 
after decontrol. 

III. Exemption Procedure 

A detailed discussion of the proce¬ 
dures under sections 12 of the EPAA, 
455 and 551 of the EPCA and 102 of 
the Energy Conservation and Produc¬ 
tion Act, as amended (Pub. L. 94-385, 
ECPA), regarding exemption of re¬ 
fined petroleum products from the 
regulations prescribed under section 
4(a) of the EPAA was provided in the 
February 17 Advance Notice. It is not 
necessary, therefore, to repeat that in¬ 
formation here. 

IV. Proposed Exemption 

As section 12(c)(2) of the EPAA re¬ 
quires that an exemption amendment 
apply to only one refined petroleum 
product or one refined product catego¬ 
ry, we are proposing the exemption of 
aviation gasoline from DOE price and 
allocation regulations as a single prod¬ 
uct. We are proposing the exemption 
of aviation gasoline from both the 
mandatory petroleum allocation regu¬ 
lation and the mandatory petroleum 
price regulations because recent sup¬ 
plies and market conditions appear to 
justify an end to both types of con¬ 
trols. 

For the purposes of this proposed 
exemption, aviation gasoline, as de¬ 
fined the DOE allocation regulations 
(10 CFR §211.142), “means petroleum- 
based fuels designed for use in aircraft 
internal combustion engines, and com¬ 
plying with MIL-G-5572 specifications 
(ASTM—specification D-910-70).” The 
DOE price regulations (10 CFR 
§212.31) use slightly different lan¬ 
guage to explain that aviation gasoline 
“means all of the various grades of avi¬ 
ation gasoline as defined in ASTM D- 
910-70.” Current specifications for the 
various grades of this product are in 
ASTM D-910-75. 

We have tentatively concluded in 
our “Findings” on the basis of current¬ 
ly available data that this exemption 
would be consistent with the objec¬ 
tives set forth in section 4(b)(1) of the 
EPAA, as amended by section 451 of 
the EPCA. The “Findings” update the 


overall supply/demand balance for pe¬ 
troleum products which, in the “Pre¬ 
liminary Findings.” was based on the 
Data Resources Inc. (DRI) macroecon¬ 
omic simulation CEASPIRIT that was 
derived from early 1977 Council of 
Economic Advisers (CEA) economic 
targets. The updated demand forecasts 
in the “Findings” are based on a more 
recent DRI simulation, OPTIM0325, 
the underlying assumptions of which 
more closely track 1978 CEA forecasts. 

As noted in the “Findings,” our “re¬ 
alistic worst case” aviation gasoline 
demand forecasts are based on the 
average of forecasts by the Federal 
Aviation Administration and the De¬ 
partment of Defense. 

Our preliminary conclusion is that 
as long as supplies continue to be ade¬ 
quate, the continuation of allocation 
and price controls on aviation gasoline 
is unnecessary to protect the public 
health, safety and welfare, and the na¬ 
tional defense (section 4(b)(1)(A)); the 
maintenance of all public services (sec¬ 
tion 4(b)(1)(B)); the maintenance of 
agricultural operations (section 
4(b)(1)(C)); or the maintenance of ex¬ 
ploration for and production or extrac¬ 
tion of fuels and minerals (section 
4(b)(1)(G)'). Adequate supply and the 
positive effects of increased competi¬ 
tion would also ensure that an exemp¬ 
tion would be consistent with the pres¬ 
ervation of an economically sound and 
competitive petroleum industry (sec¬ 
tion 4(b)(1)(D)); the equitable distribu¬ 
tion of crude oil, residual fuel oil and 
refined petroleum products at equita¬ 
ble prices (section 4(b)l)(F)); Econom¬ 
ic efficiency (section 4(b)(1)(H)); and 
minimization of economic distortion, 
inflexibility, and interference with 
market mechanisms (section 
4(b)(1)(D). An exemption should have 
no adverse effect on the allocation of 
suitable crude oil to domestic refiner¬ 
ies (section 4(b)(1)(E)). 

We emphasize that these conclu¬ 
sions are preliminary. As indicated 
above, the FERC is required to hold a 
public hearing and invite written com¬ 
ment on the proposed exemptions. 
Any further information received with 
respect to the compatibility of the ex¬ 
emption proposed herein with the ob¬ 
jectives of the EPAA will be consid¬ 
ered in formulating the final rule. 

Tentative conclusions as set forth in 
the “Findings” include: 

(1) Aviation gasoline is not in short 
supply. 

(2) Exemption of aviation gasoline 
from the allocation and price regula¬ 
tions will not have an adverse impact 
on the supply of any other oil or re¬ 
fined petroleum product subject to the 
EPAA. 

(3) Competition and market forces 
are adequate to protect consumers fol¬ 
lowing exemption of aviation gasoline 
from regulation. 

(4) Exemption of aviation gasoline 
from regulation will not result in in¬ 


equitable prices for any class of user 
of aviation gasoline or other products. 

The “Findings” also indicate our 
tentative views concerning the poten¬ 
tial economic effects of exempting avi¬ 
ation gasoline from the Mandatory Pe¬ 
troleum Allocation and Price Regula¬ 
tions. As long as supplies remain ade¬ 
quate, we do not anticipate that there 
will be significant adverse state or re¬ 
gional effects resulting from an ex¬ 
emption. In particular, we expect no 
effect on any governmental units. 

As noted in the “Findings”, the price 
regulations afford refiners the oppor¬ 
tunity to pass through a large “bank” 
of unrecovered increased costs. The 
fact that these costs have not been 
passed through to purchasers is some 
indication that at the wholesale level 
prices of aviation gasoline are not 
being constrained by DOE price regu¬ 
lations. Removal of controls should 
not result in disparate price increases 
for any region. 

In addition, in a period of adequate 
supplies, we anticipate no adverse eco¬ 
nomic effects on the availability of 
consumer goods or services, the Gross 
National Product, competition, small 
business, or the supply and availability 
of energy resources as fuel or feed¬ 
stock for industry. An exemption is 
likewise expected to have no adverse 
effect on employment or consumer 
prices. Our preliminary analysis con¬ 
cludes that, since supplies should 
remain adequate and the volumes of 
aviation gasoline produced represent 
such a small portion of total domestic 
petroleum product production, there 
will be no effect of an exemption on 
the rate of unemployment in the 
United States, on the Consumer Price 
Index, or on the implicit price deflator 
for the Gross National Product. 

In connection with tentative conclu¬ 
sion (3) set forth above, it should be 
noted that we project that during a 
period of adequate supplies which is 
projected at least through 1979, price 
increases will not exceed iy* cents per 
gallon solely as a result of aviation 
gasolipe decontrol. If prices should 
reach what appear to be unjustified 
levels, we have standby authority 
under section 12(f) of the EPAA to 
reimpose controls (on a temporary or 
permanent basis) if necessary to attain 
the objectives set forth in section 
4(b)(1) of the EPAA. 

After conducting an environmental 
review of the proposed exemption, we 
have also determined that an exemp¬ 
tion is not a major federal action that 
would significantly affect the quality 
of the environment. Therefore no en¬ 
vironmental impact statement is re¬ 
quired to be prepared under the Na¬ 
tional Environmental Policy Act, as 
amended. Pub. L. 91-190. 

As required by section 7(c)(2) of the 
Federal Energy Administration Act of 
1974, Pub. L. 93-275, as amended, a 
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copy of this Notice has been submitted 
to the Administrator of the Environ¬ 
mental Protection Agency for his com¬ 
ments concerning the impact of the 
proposed exemption on the quality of 
the environment. The Administrator 
had no comments on this proposal. 

We have determined that this docu¬ 
ment contains a significant regulation 
under Executive Order 12044 (43 FR 
12661, March 24, 1978). We have fur¬ 
ther determined that the “Findings” 
issued concurrently with this Notice 
satisfies the requirement for the prep¬ 
aration of a regulatory analysis for sig¬ 
nificant regulations which have major 
economic impact. 

(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159. as amended. Pub. L. 

93- 511, Pub. L. 94-99. Pub. L. 94-133, Pub. L. 

94- 163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended. Pub. L. 94-332, Pub. L. 94-385, 
Pub. L. 95-70, and Pub. L. 95-91; Energy 
Policy and Conservation Act. Pub. L. 94-163, 
as amended. Pub. L. 94-385, and Pub. L. 95- 
70; Energy Conservation and Production 
Act, Pub. L. 94-385, as amended. Pub. L. 95- 
70. Pub. L. 95-91; Department of Energy Or¬ 
ganization Act, Ihib. L. 95-91; E.O. 11790, 39 
FR 23185; E.O. 12009, 42 FR 46267.) 

In consideration of the foregoing, it 
is proposed to amend Parts 210, 211 
and 212 of Chapter II, Title 10 of the 
Code of Federal Regulations, as set 
forth below. 

1. Section 210.35 is amended by 
adding subparagraph (i) to read as fol¬ 
lows: 

§ 210.35 Exempted products. 

• • • • • 

(1) (l) Aviation gasoline as defined in 
§211.142 of this chapter is exempt 
from the provisions of Part 211 of this 
chapter. 

(2) Aviation gasoline as defined in 
§ 212.31 of this chapter is exempt from 
the provisions of Part 212 of this chap¬ 
ter. 

2. Section 211.1 is amended in para¬ 
graph (b) by adding new subparagraph 
(11) to read as follows: 

§211.1 Scope. 

• • • • • 

(b) Exclusions . • * • 

(11) Notwithstanding the other pro¬ 
vision of this part, including Subpart 
H of this part, aviation gasoline is ex¬ 
cluded from this part. 

3. Section 212.31 is amended in the 
definition of “covered products” to 
read as follows: 

§ 212.31 Definitions. 

• • • • • 

“Covered products” means butane, 
crude oil, natural gas liquids, natural 


gasoline, and propane. A blend of two 
or more particular covered products is 
considered to be that particular cov¬ 
ered product constituting the major 
proportion of the blend. 

• • • • • 

4. Section 212.56 is amended to read 
as follows: 

§ 212.56 General refinery products. 

(a) The following general refinery 
products are exempt from the provi¬ 
sions of this part: aviation gasoline, 
benzene, gas oil, greases, hexane, kero¬ 
sene, lubricant base oil stocks, lubri¬ 
cants, naphthas. No. 1 heating oil, No. 
1-D diesel fuel, residual fuel oil, spe¬ 
cial naphthas (solvents), toluene, un¬ 
finished oils, xylene, and other fin¬ 
ished products. 

(b) The following general refinery 
products are not exempt from the pro¬ 
visions of this part: butane, natural 
gas liquids, natural gasoline, and pro¬ 
pane. 

SUPPLEMENTARY INFORMATION: 

I. Background) 

II. Comments Received 

III. Exemption Procedure 

IV. Proposed Exemption 

I. Background 

On February 12. 1978, we issued an 
Advanced Notice of F*roposed Rule- 
making and Public hearing on Kero¬ 
sene-Base Jet F\iel Decontrol (“Ad¬ 
vance Notice,” 43 FR 6959, February 
17, 1978). We concurrently issued a 
document entitled “Preliminary Find¬ 
ings and Views Concerning the Ex¬ 
emption of Kerojet Fuels from the 
Mandatory Petroleum Allocation and 
Price Regulations” (“Preliminary 
Findings”), and made copies available 
to the public. The Advance Notice was 
issued to obtain public comment on 
the “Preliminary Findings” for the 
purpose of determining whether ERA 
should initiate a rulemaking proceed¬ 
ing proposing the exemption of kero¬ 
jet fuel from the price and allocation 
regulations. In the event we would 
propose to exempt kerojet fuel, a pre¬ 
liminary record would have been de¬ 
veloped to assist the FERC in its con¬ 
sideration of the proposal. 

We invited written comments on the 
Advance Notice through March 27, 
1978 and held a public hearing in 
Washington, D.C. on March 23, 1978. 
The comments submitted in response 
to the Advance Notice generally sup¬ 
ported our “Preliminary Findings”. 
Therefore, by this Notice of Proposed 
Rulemaking, we are proposing the ex¬ 
emption of kerojet fuel from the price 
and allocation regulations. 

Section 402(c)(1) of the Department 
of Energy Organization Act (DOE. Act, 
Pub. L. 95-91), provides that the 
FERC shall have jurisdiction to con¬ 
sider any proposal by the Secretary to 


amend any regulation which is re¬ 
quired to be issued under section 4(a) 
of the Emergency Petroleum Alloca¬ 
tion Act of 1973, as amended (EPAA, 
Pub. L. 93-159), and which sections 8 
or 12 of the EPAA requires the Presi¬ 
dent to transmit to each House of 
Congress for its review under section 
551 of the Energy Policy and Conser¬ 
vation Act, as amended (EPCA, Pub. L. 
94-163). In accordance with sections 
402(c)(1) and 404(a) (which prescribe, 
inter alia, procedures for referral of 
such proposals by the Secretary to the 
FER C and set forth the scope of the 
FERC’s authority over such propos¬ 
als), the Secretary is today transmit¬ 
ting this Notice to the F*ERC for its 
consideration. 

Section 404(a) of the DOE Act fur¬ 
ther provides that the FERC shall 
provide an opportunity for public com¬ 
ment on the decontrol proposals. As 
the Conference Committee Report 
which accompanied the DOE Act 
makes clear, the FERC is specifically 
required to hold any public hearings 
required by law on the proposal. (Sen. 
Rep. No. 367, 95th Cong., 1st Sess. 78 
(1977)). At this time we are not solicit¬ 
ing public comments because we al¬ 
ready received public comment in con¬ 
nection with the Advance Notice and, 
pursuant to the above requirements, 
further opportunity for comment 
should be provided by the FERC. 

After receiving public comments on 
the kerojet fuel decontrol proposal, 
and after consultation with the Secre¬ 
tary or his designee, the FERC may, 
under section 404(b) of the DOE Act, 
concur in the adoption of the pro¬ 
posed exemptions, concur in the adop¬ 
tion only with such changes as it may 
recommend, or recommend that the 
exemptions not be adopted. Section 
404(b) of the DOE Act requires the 
FERC to publish its recommendations, 
along with an analysis of the major 
comments, criticisms, and alternatives 
it receives during the public comment 
period. Ultimately, if the FERC does 
concur, the Secretary of Energy may 
submit to Congress separate energy 
actions to exempt kerojet fuel from 
the allocation and price regulations, 
respectively. Such energy actions, if 
submitted, would have to include the 
changes, if any, recommended by the 
FERC. 

II. Comments Received 

Over sixty parties submitted oral 
and written comments in response to 
the F'ebruary 17 Advance Notice. 
Those offering comments included 
major integrated refining companies, 
large and small independent refining 
companies, retailers, trade associ¬ 
ations, air carriers, consumer groups 
and governmental representatives. 

All of those commenting recom¬ 
mended that the ERA propose the ex¬ 
emption of kerojet fuel from the allo- 
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cation and price regulations. This rec¬ 
ommendation was based generally 
upon agreement with our projections 
as to supply and demand, competition, 
and other findings and views set forth 
in the “Preliminary Findings.“ In par¬ 
ticular, there was widespread agree¬ 
ment that competition and market 
forces are adequate to protect consum¬ 
ers following the exemption of kero jet 
fuel from regulation. Many com¬ 
mented expressed the opinion that 
decontrol would enhance competition 
in all sectors of the kerojet fuel 
market. 

Retailers indicated that there may 
be price increases in certain regions by 
fixed base operators to reflect in¬ 
creased non-product costs. We general¬ 
ly agree, as indicated in the “Prelimi¬ 
nary Findings" and the “Findings." 
that regional price increases may 
occur as both refiner and retailer non¬ 
product cost increases are fully passed 
through on the volume of product on 
which they are incurred, but these re¬ 
gional increases should be offset in 
part by reductions in other regions. 
Refiners generally agreed with our 
projections as to price increases on a 
nationwide average basis after decon¬ 
trol. 

The airline industry and, in particu¬ 
lar. the Air Transport Association, 
generally recommended the establish¬ 
ment of a mechanism, similar to the 
proposed Special Rule No. 4 for motor 
gasoline (see 42 FR 40915, August 12, 
1977), to assure airlines a source of 
supply during the transition period 
following the exemptions. The airline 
industry also favored the establish¬ 
ment of a price monitoring system, 
without a pre-set index or “trigger," 
coupled with a formal procedure 
which would require the ERA to take 
action on an air carrier's complaint of 
discriminatory treatment with regard 
to pricing or supply of kerojet fuel. 
Other commenters were nearly unani¬ 
mously opposed to both recommenda¬ 
tions. 

Since no information or data were 
presented which meaningfully altered 
the findings and views set forth in our 
“Preliminary Findings." we have de¬ 
cided not to propose the establishment 
of a transitional supply mechanism. In 
particular, we believe that the antici¬ 
pated adequacy of supply and competi¬ 
tion and the prevalance of long-term 
supply contracts in the industry 
should preclude the need for transi¬ 
tional supply protection. We also have 
decided not to propose the price moni¬ 
toring system and the complaint pro¬ 
cedure recommended by the airline in¬ 
dustry. Under the EPAA, we have a 
continuing responsibility to analyze 
kerojet fuel prices after decontrol. A 
formal complaint mechanism is unnec¬ 
essary since most airlines are capable 
of bringing to our attention instances 
of discriminatory treatment with re¬ 


spect to the pricing and supply of ker¬ 
ojet fuel. Moreover, the universe of 
suppliers and purchasers of kerojet 
fuel is relatively small, and it should 
therefore not require a detailed price 
monitoring or survey system to detect 
significant changes in market condi¬ 
tions. 

III. Exemption Procedure 

In the February 17 Advance Notice, 
you will find a detailed discussion of 
the procedures under sections 12 of 
the EPAA, 455 and 551 of the EPCA 
and 102 of the Energy Conservation 
and Production Act. as amended 
(ECPA, Pub. L. 94-385), regarding ex¬ 
emption of refined petroleum products 
from the regulations prescribed under 
section 4(a) of the EPAA. It is not nec¬ 
essary, therefore, to repeat that infor¬ 
mation here. 

IV. Proposed Exemption 

As section 12(c)(2) of the EPAA re¬ 
quires that an exemption amendment 
apply to only one refined petroleum 
product or one refined product catego¬ 
ry, we are proposing the exemption of 
kerojet fuel from DOE price and allo¬ 
cation regulations as a single product. 
We are proposing the exemption of 
kerojet fuel from both the Mandatory 
Petroleum Allocation Regulations and 
the Mandatory Petroleum Price Regu¬ 
lations because recent supplies and 
market conditions appear to justify an 
end to both types o^controls. 

For the purposes of this proposed 
exemption, kerojet fuel, as defined in 
DOE allocation regulations (10 CFR 
§211.142), is an “aviation turbine 
fuel," which “means all refined petro¬ 
leum fuel designed to operate aircraft 
turbine engines. The basic specifica¬ 
tion is ASTM D-1655. * • •" The DOE 
price regulations (10 CFR § 212.31) use 
slightly different language to explain 
that “aviation fuel (kerosene-type) 
means a relatively low-freezing-point 
distillate of the kerosene type and in¬ 
cludes all kerosene products with an 
average gravity of 40.7 # API and 10 
percent to 90 percent distillation tem¬ 
peratures of 390* F. to 470° F. covered 
by ASTM D-1655 specifications, and 
Including JP-5 and other fuels meet¬ 
ing military specifications (MILr-T- 
5624G Amend. D." 

We have tentatively concluded in 
our “Findings," on the basis of cur¬ 
rently available data, that this exemp¬ 
tion would be consistent with the ob¬ 
jectives set forth in section 4(b)(1) of 
the EPAA, as amended by section 451 
of the EPCA. The “Findings" update 
the overall supply/demand balance for 
petroleum products in the “Prelimi¬ 
nary Findings." which was based on 
the Data Resources Incorporated 
(DRI) macroeconomic simulation 
CEASPIRIT that was derived from 
early 1977 Council of Economic Advis¬ 
ers (CEA) economic targets. The up¬ 


dated demand forecasts in the “Find¬ 
ings" are based on a more recent DRI 
simulation, 0PTIM0325. the underly¬ 
ing assumptions of which more closely 
track 1978 CEA forecasts. 

As noted in the “Findings," our “re¬ 
alistic worst case" kerojet demand 
forecasts are based on the average of 
forecasts by the Federal Aviation Ad¬ 
ministration and the Air Transport As¬ 
sociation of America. These projec¬ 
tions are higher than those derived 
from DOE's short-term model which 
uses macroeconomic forecasts by DRI. 

Our preliminary conclusion is that 
as long as supplies continue to be ade¬ 
quate, the continuation of allocation 
and price controls on kerojet fuel is 
unnecessary to protect the public 
health, safety and welfare, and the na¬ 
tional defense (section 4(b)(1)(A)): the 
maintenance of all public services (sec¬ 
tion 4(b)(1)(B)); the maintenance of 
agricultural operations (section 
4(b)(1)(C)); or the maintenance of ex¬ 
ploration for and production or extrac¬ 
tion of fuels and minerals (section 
4(b)(1)(G)). Adequate supply and the 
positive effects of increased competi¬ 
tion would also ensure that an exemp¬ 
tion would be consistent with the pres¬ 
ervation of an economically sound and 
competitive petroleum industry (sec¬ 
tion 4(b)(1)(D)); the equitable distribu¬ 
tion of crude oil. residual fuel oil and 
refined petroleum products at equita¬ 
ble prices (section 4(b)(1)(F)); econom¬ 
ic efficiency (section 4(b)(1)(H)); and 
minimization of economic distortion, 
inflexibility, and interference with 
market mechanisms (section 
4(b)(1)(D). An exemption should have 
no adverse effect on the allocation of 
suitable crude oil to domestic refiner¬ 
ies (section 4(b)(1)(E)). 

We emphasize that these conclu¬ 
sions are prel iminary. As indicated 
above, the FERC is required to hold a 
public hearing and invite written com¬ 
ment on the proposed exemptions. 
When formulating the final rule, we 
will consider any further information 
the FERC receives with respect to the 
compatibility of these objectives with 
the exemption proposed herein. 

The tentative conclusions we set 
forth in our “Findings" include: 

(1) Kerojet fuel is not in short 
supply. 

(2) Exemption of kerojet fuel from 
the allocation and price regulations 
will not have an adverse impact on the 
supply of any other oil or refined pe¬ 
troleum product subject to the EPAA. 

(3) Competition and market forces 
are adequate to protect consumers fol¬ 
lowing exemption of kerojet fuel from 
regulation. 

(4) Exemption of kerojet fuel from 
rgulation will not result in inequitable 
prices for any class of user of kerojet 
fuel or other products. 

The “Findings" also indicate our 
tentative views concerning the poten- 
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tial economic effects of exempting ker- 
ojet fuel from the Mandatory Petro¬ 
leum Allocation and Price Regula¬ 
tions. Since we anticipate no changes 
in the supply or demand as a result of 
an exemption, and anticipate only a 
small increase in price, we foresee no 
adverse state or regional effects. In 
particular, we expect no effect on any 
governmental units. 

In addition, in a period of adequate 
supplies, we anticipate no adverse eco¬ 
nomic effects on the availability of 
consumer goods or services, the Gross 
National Product, competition, small 
business, or the supply and availability 
of energy resources as fuel or feed¬ 
stock for industry. An exemption is 
likewise expected to have no adverse 
effect on employment or consumer 
prices. Our preliminary analysis con¬ 
cludes that, since supplies should 
remain adequate, there will be no 
effect of an exemption on the rate of 
unemployment in the United States, 
on the Consumer Price Index, or on 
the implicit price deflator for the 
Gross National Product. 

In connection with tentative conclu¬ 
sion (3) set forth above, we project 
that during a period of adequate sup¬ 
plies which is expected at least 
through 1979, price increases will not 
exceed 1 cent solely as a result of kero- 
jet fuel decontrol. If prices should 
reach what appear to be unjustified 
levels, we have standby authority 
under section 12(f) of the EPAA to 
reimpose controls (on a temporary or 
permanent basis) if necessary to attain 
the objectives set forth in section 
4(b)(1) of the EPAA. 

After conducting an environmental 
review of the proposed exemption we 
have also determined that an exemp¬ 
tion would not significantly affect the 
quality of the environment, and there¬ 
fore no environmental impact state¬ 
ment is required under the National 
Environmental Policy Act, as amend¬ 
ed. Pub. L. 91-190. 

As required by section 7(c)(2) of the 
Federal Energy Administration Act of 
1974, Pub. L. 93-275, as amended, a 
copy of this Notice has been submitted 
to the Administrator of the Environ¬ 
mental Protection Agency for his com¬ 
ments concerning the impact of the 
proposed exemption on the quality of 
the environment. The Administrator 
had no comments on the proposal. 

We have determined that 4 this docu¬ 
ment contains a significant regulation 
under Executive Order 12044 (43 FR 
12661, March 24, 1977). We have fur¬ 
ther determined that the “Findings'* 
issued concurrently with this Notice 
satisfies the requirement for the prep¬ 
aration of a regulatory analysis for sig¬ 
nificant regulations which have major 
economic impact. 

(Emergency Petroleum Allocation Act of 
1973. Pub. L. 93-159. as amended. Pub. L. 
93-511. Pub. L. 94-99, Pub. L. 94-133, Pub. L. 


94-163. and Pub. L. 94-385; Federal Energy 
Administration Act of 1974; Pub. L. 93-275, 
as amended, Pub. L. 94-332, Pub. L. 94-385, 
Pub. L. 95-70, and Pub. L. 95-91; Energy 
Policy and Conservation Act, Pub. L. 94-163, 
as amended. Pub. L. 94-385, and Pub. L, 95- 
70; Energy Conservation and Production 
Act, Pub. L. 94-385, as amended. Pub. L. 95- 
70. Pub. L. 95-91; Department of Energy Or¬ 
ganization Act, Pub. L. 95-91; E.O. 11790, 39 
FR 23185; E.O. 12009. 42 FR 46267.) 

In consideration of the foregoing, it 
is proposed to amend Parts 210, 211 
and 212 of Chapter II, Title 10 of the 
Code of Federal Regulations, as set 
forth below. 

1. Section 210.35 is amended by 
adding subparagraph (j) to read as fol¬ 
lows: 

§ 210.35 Exempted products. 

• * * • • 

(j)(l) Aviation turbine fuel (kerosene 
base) as defined in §211.142 of this 
chapter is exempt from the provisions 
of Part 211 of this chapter. 

(2) Aviation fuel (kerosene-type) as 
defined in §212.31 of this chapter is 
exempt from the provisions of Part 
212 of this chapter. 

2. Section 211.1 is amended in para¬ 
graph (b) by revising subparagraph (9) 
to read as follows: 

§211.1 Scope. 

• • • • • 

(b) Exclusions . 


(9) Notwithstanding the other provi¬ 
sions of this part, including Subpart H 
of this part, aviation turbine fuel 
(naphtha-base and kerosene-base) is 
excluded from this part. 

+ • * • • 

3. Section 212.31 is amended in the 
definition of “covered products" to 
read as follows: 

§ 212.31 Definitions. 


• • • • • 

“Covered products means butane, 
crude oil, natural gas liquids, natural 
gasoline, and propane. A blend of two 
or more particular covered products is 
considered to be that particular cov¬ 
ered product constituting the major 
proportion of the blend. 

4. Part 212 is amended by adding a 
new section 212.59 as follows: 

§ 212.59 Aviation jet fuel. 

The prices charged for aviation jet 
fuel are exempt from the provisions of 
this part. 

• • • • • 


The Secretary shall cause prompt 
publication of this Notice to be made 
in the Federal Register. 

By direction of the Commission. 

Issued in Washington, D.C., June 22. 
1978. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-18905 Filed 7-6-78; 8:45 am] 

[ 6750 - 01 ] 

FEDERAL TRADE COMMISSION 

[16CFR Pari 13) 

[File No. 722 3348] 

KAUFMAN A BROAD, INC, ET AL 

Content Agreement With Analytit to Aid 
Public Comment 

AGENCY: Federal Trade Commission. 

ACTION: Provisional consent agree¬ 
ment. 

SUMMARY: In settlement of alleged 
violations of Federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this provi¬ 
sionally accepted consent agreement, 
among other things, would require a 
Los Angeles, Calif., builder and seller 
of residential housing to cease misrep¬ 
resentations of fact and using other 
unfair or deceptive practices in the ad¬ 
vertising, sale, and construction of 
consumer homes. The order would re¬ 
quire that prospective customers be 
furnished with disclosures regarding 
construction materials and compo¬ 
nents, as well as information relating 
to the land, taxes, and community fa¬ 
cilities. Further, the company would 
be required to provide home purchas¬ 
ers with warranties patterned on the 
housing industry’s home owners war¬ 
ranty program; and to employ the in¬ 
dustry’s standards in home construc¬ 
tion and repair. Additionally, provi¬ 
sions in the order would entitle origi¬ 
nal owners of company homes pur¬ 
chased from January 1, 1972, to have 
specified defects repaired, and would 
require the firm to repurchase such 
homes at the original price should it 
fail to make proper repairs in a timely 
manner. The order would also provide 
that disputes concerning repairs may 
be settled through third-party arbitra¬ 
tion. 

DATE: Comments must be received on 
or before September 5. 1978. 

ADDRESS: Comments should be di¬ 
rected to: Office of the Secretary, Fed¬ 
eral Trade Commission, 6th Street and 
Pennsylvania Avenue NW., Washing¬ 
ton, D.C. 20580. 

FOR FURTHER INFORMATION 
CONTACT: 

Paul W. Turley. Director, Chicago 

Regional Office, 55 East Monroe 

Street. Suite 1437, Chicago, Ill. 

60603, 312-353-4423. 
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SUPPLEMENTARY INFORMATION: 
Pursuant to section 6(f) of the Federal 
Trade Commission Act. 38 Stat. 721. 15 
U.S.C. 46 and §2.34 of the Commis¬ 
sion’s rules of practice (16 CFR 2.34). 
notice is hereby given that the follow¬ 
ing consent agreement containing a 
consent order to cease and desist and 
an explanation thereof, having been 
filed with and provisionally accepted 
by the Commission, has been placed 
on the public record, together with 
material submitted to the Commission 
that is not exempt from public disclo¬ 
sure under the Freedom of Informa¬ 
tion Act. for a period of sixty (60) 
days. Public comment is invited. Such 
comments or views will be considered 
by the Commission and will be availa¬ 
ble for Inspection and copying at its 
principal office in accordance with 
§4.9(b)(14) of the Commission’s rules 
of practice (16 CFR 4.9(b)(14)). 

Document Number: 76700004. 

[File No. 722-33483 

Agreement Containing Consent 
Order to Cease and Desist 

In the matter of Kaufman & Broad, 
Inc., a corporation; Kaufman <fc Broad 
Homes. Inc., a corporation; and Kauf¬ 
man & Broad Home Sales, Inc., a cor¬ 
poration. 

The Federal Trade Commission 
having initiated an investigation of 
certain acts and practices of Kaufman 
& Broad, Inc., a corporation, Kaufman 
& Broad Homes, Inc., a corporation, 
and Kaufman & Broad Home Sales, 
Inc., a corporation, and it now appear¬ 
ing that said corporations, hereinafter 
sometimes referred to as proposed re¬ 
spondents. are willing to enter into an 
agreement containing an order to 
cease and desist from the use of the 
acts and practices being investigated. 

It is hereby agreed by and between 
Kaufman & Broad, Inc., Kaufman & 
Broad Homes, Inc., and Kaufman & 
Broad Home Sales, Inc., by their duly 
authorized officers, and counsel for 
the Federal Ti;ade Commission that: 

1. Proposed respondent Kaufman & 
Broad, Inc., is a corporation organized, 
existing, and doing business under and 
by virtue of the laws of the State of 
Maryland with its principal office and 
place of business located at 10801 Na¬ 
tional Boulevard. Los Angeles, Calif. 
Proposed respondent Kaufman & 
Broad Inc., has numerous subsidiaries 
in various states of the United States. 

Proposed respondent Kaufman and 
Broad, Inc. uses the trade styles: 
Kaufman & Broad, Kaufman and 
Broad, Kaufman and Broad Homes in 
the course and conduct of its business. 

Proposed respondent Kaufman and 
Broad Homes, Inc. is a wholly-owned 
subsidiary of respondent Kaufman 
and Broad, Inc., and is a corporation 
organized, existing and doing business 


under and by virtue of the laws of the 
State of Illinois with its principal 
office and place of business located at 
900 Jorie Boulevard. Oak Brook. HI. 

Proposed respondent Kaufman and 
Broad Home Sales Inc., is a wholly- 
owned subsidiary of respondent Kauf¬ 
man and Broad Homes, Inc., an Illi¬ 
nois corporation, and is a corporation 
organized, existing and doing business 
under and by virtue of the laws of the 
State of Hlinois with its principal 
office and place of business located at 
900 Jorie Boulevard, Oak Brook, Ill. 

2. Proposed respondents admit all 
the jurisdictional facts set forth in the 
draft of complaint here attached. 

3. Proposed respondents waive: 

(a) Any further procedural steps: 

(b) The requirement that the Com¬ 
mission's decision contain a statement 
of findings of fact and conclusions of 
law* and 

(c) All rights to seek Judicial review 
or otherwise to challenge or contest 
the validity of the order entered pur¬ 
suant to this agreement. 

4. This agreement shall not become 
a part of the official record of the pro¬ 
ceeding unless and until it is accepted 
by the Commission. If this agreement 
is accepted by the Commission it, to¬ 
gether with the draft of complaint 
contemplated thereby, will be placed 
on the public record for a period of 
sixty (60) days and information in re¬ 
spect thereto publicly released; and 
such acceptance may be withdrawn by 
the Commission. 

5. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondents 
that the law has been violated as al¬ 
leged in the draft of complaint here 
attached. 

6. This agreement contemplates 
that, if it is accepted by the Commis¬ 
sion. and if such acceptance is not sub¬ 
sequently withdrawn by the Commis¬ 
sion pursuant to the provisions of sec¬ 
tion 2.34 of the Commission’s rules, 
the Commission may, without further 
notice to proposed respondents, (1) 
issue its complaint corresponding in 
form and substance with the draft of 
complaint here attached and its deci¬ 
sion containing the following order to 
cease and desist in disposition of the 
proceeding and (2) make information 
public in respect thereto. When so en¬ 
tered, the order to cease and desist 
shall have the same force and effect 
and may be altered, modified or set 
aside in the same manner and within 
the same time provided by statute for 
other orders. The order shall become 
final upon service. Mailing of the com¬ 
plaint and decision containing the 
agreed-to order to proposed respon¬ 
dents’ address as stated in this agree¬ 
ment shall constitute service. Pro¬ 
posed respondents waive any right 
they may have to any other manner of 
service. The complaint may be used in 


construing the terms of the order, and 
no agreement, understanding, repre¬ 
sentation, or interpretation not con¬ 
tained in the order or the agreement 
may be used to vary or contradict the 
terms of the order. 

7. Proposed respondents have read 
the proposed complaint and order con¬ 
templated hereby, and they under¬ 
stand that once the order has been 
issued, they will be required to file one 
or more compliance reports showing 
that they have fully complied with the 
order, and that they may be liable for 
a civil penalty in the amount provided 
by law for each violation of the order 
after it becomes final. 

Order 

I 


DEFINITIONS 

“On-site residential housing” shall 
mean housing structures, including 
lots, consisting of single family dwell¬ 
ing units or housing structures consist¬ 
ing of multi-family dwelling units (in¬ 
cluding condominiums) represented 
and sold by respondents in the United 
States as completely constructed or 
partially constructed units. 

An “express warranty” as used in 
this order shall mean any written af¬ 
firmation of fact or written promise 
made or assigned by respondents to a 
purchaser as part of the transaction of 
the sale of a unit of on-site residential 
housing. , , 

The “HOW warranty” as used in 
this order shall mean the warranty 
issued under the Home Owners War¬ 
ranty Corporation’s national home 
warranty program. 

A “major construction defect” as 
used in this order shall mean a “major 
construction defect” as defined in the 
Home Owners Warranty Corporation 
Home Warranty Agreement attached 
hereto as appendix A. 1 

The term “approved standards” as 
used in this order shall mean “ap¬ 
proved standards” as defined in the 
Home Owners Warranty Corporation 
Home Warranty Agreement attached 
hereto as appendix A. 

A “legal holiday” as used in this 
order shall mean any one of the fol¬ 
lowing business holidays: New Year’s 
Day, Washington’s Birthday. Memori¬ 
al Day. Independence Day, Labor Day. 
Veterans Day, Thanksgiving Day. 
Christmas Day. 

“Closing costs” as used in this order 
shall mean all the charges and fees im¬ 
posed directly or indirectly upon a 
purchaser incident to the sale of real 
property. Specifically excluded here¬ 
from are escrow deposits and im¬ 
pounds. m „ _ . 

••Past purchaser as used in this 
order shall mean “past purchaser” as 
that term is defined in Part VII and 
Part VIII of this order. 

“Repurchase price” as used In this 
order shall mean the price at which 

* Copies of all appendices referenced 
herein filed with the original document. 
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the home was purchased by the origi¬ 
nal purchaser from respondents or 
from any of respondents’ subsidiaries. 

“Receipt" as used in this order in 
connection with the receipt by respon¬ 
dents of written requests for repairs 
from purchasers and past purchasers 
of respondents* housing shall mean 
three (3) days following the date post¬ 
marked on any letter sent through the 
United States mail, provided that the 
actual date of receipt of any written 
request may be established by other 
means regardless of the method of de¬ 
livery that was, in fact, used. 

II 

It is ordered. That respondents 
Kaufman and Broad, Inc., a corpora¬ 
tion, Kaufman and Broad Homes, Inc., 
a corporation, and Kaufman and 
Broad Home Sales, Inc., a corporation, 
their successors and assigns, and their 
officers, and respondents’ agents, rep¬ 
resentatives and employees, directly or 
through any corporation, subsidiary, 
division or other device, in connection 
with the conduct and operation of 
their business in or affecting com¬ 
merce as “commerce" is defined in the 
Federal Trade Commission Act in the 
production, advertising, offering for 
sale or sale of a unit of on-site residen¬ 
tial housing, do cease and desist from: 

1. Selling and delivering any housing 
unit for use as on-site residential hous¬ 
ing which is not built in accordance 
with the approved standards or which 
contains a major construction defect 
without taking the necessary action to 
repair, replace, or to pay the cost of 
repairing or replacing the defect in 
such housing unit in accordance with 
the provisions of respondents’ express 
warranty required under Part III B of 
this order. 

2. Failing, in connection with the ex¬ 
press warranty required under Part III 
B of this order to: 

(a) Make repairs in a workmanlike 
manner to a unit of on-site residential 
housing where such repairs are re¬ 
quired under respondents* warranty. 

(b) Make repairs with materials or 
components identical to, or of an equal 
or better grade or quality than, the 
materials or components used in the 
original construction of the particular 
unit of on-site residential housing 
where such repairs are required under 
respondents’ warranty. 

3. Failing to adhere to minimum 
property standards for the construc¬ 
tion of on-site residential housing as 
'•equired by the U.S. Department of 
Housing and Urban Development or 
the U.S. Veterans Administration 
where such standards are applicable. 

4. Making variances, substitutions or 
omissions in the construction of on¬ 
site residential housing from the 
schedule of specifications made availa¬ 
ble for inspection purposes in accord¬ 
ance with the requirements of Part V 


8 of this order that are not subject to 
approval by the U.S. Department of 
Housing and Urban Development or 
by the U.S. Veterans Administration 
and which would significantly reduce 
the quality of the material or compo¬ 
nent in which the variance, substitu¬ 
tion or omission was made. 

5. Making variances, substitutions or 
omissions in the construction of on¬ 
site residential housing where such 
variance, substitution or omission devi¬ 
ates from approved plans and specifi¬ 
cations filed with the U.S. Department 
of Housing and Urban Development or 
the U.S. Veterans Administration and 
which have not been approved by such 
agencies with respect to such housing 
and which would significantly reduce 
the quality of the material or compo¬ 
nent in which the variance, substitu¬ 
tion or omission was made. 

6. Failing to repair, replace or to pay 
the cost of repairing or replacing any 
major construction defect or any other 
defect in accordance with the provi¬ 
sions of respondents’ express warranty 
required under Part III B of this order 
or in the performance of respondents’ 
obligations under Part VIII of this 
order within a reasonable time after 
receipt of written notice of such defect 
from the purchaser or past purchaser 
of respondents' on-site residential 
housing; provided, however, that: 

(a) Where respondents for any 
reason are unable to complete such re¬ 
quested repairs within thirty (30) cal¬ 
endar days after receipt of written 
notice of such defect from the pur¬ 
chaser or past purchaser of respon¬ 
dents’ on-site residential housing, re¬ 
spondents shall furnish to such pur¬ 
chaser or past purchaser (as defined in 
Part VIII) a written statement setting 
forth the reason or reasons why such 
requested repairs cannot be undertak¬ 
en or completed within such thirty 
day period and a scheduled date on 
which the requested repairs are, in 
fact, to be completed within the next 
sixty (60) day period. 

(b) Where respondents are or were 
prevented from completing repairs by 
the scheduled date referred to in sub- 
paragraph 6(a) above due to interven¬ 
ing circumstances beyond their con¬ 
trol, such as labor strike, supplier or 
subcontractor failure to deliver mate¬ 
rials or perform work, or unsuitable 
weather conditions, such repairs will 
be completed within a reasonable 
period of time not to exceed sixty (60) 
days from the date of the termination 
of the intervening circumstance. 

(c) Where respondents for any 
reason elect not to honor such request 
for repairs, respondents shall, within 
twenty-one (21) calendar days of re¬ 
ceiving such request for repairs, notify 
the purchaser or past purchasers in 
writing why respondents will not 
honor the request. 

7. Failing to take reasonable steps to 
insure that all inspections required to 


be made of each unit of respondents’ 
on-site residential housing by appro¬ 
priate local and other governmental 
authorities are. in fact, made at the 
stage of construction at which such in¬ 
spections are normally required to be 
made and retaining copies of such in¬ 
spection reports for each particular 
unit of such residential housing and, 
upon request, making such reports 
available for inspection by purchasers 
promptly and without charge. 

8. Representing through any means, 
directly or by implication, that the 
land upon which respondents* on-site 
residential housing is constructed is 
suitable for the construction of hous¬ 
ing unless respondents have per¬ 
formed the necessary site preparation 
and construction techniques in a 
manner satisfactory to the U.S. De¬ 
partment of Housing and Urban De¬ 
velopment or the U.S. Veterans Ad¬ 
ministration or to state and local plan¬ 
ning and zoning authorities to render 
the land suitable for residential con¬ 
struction. 

9. Representing through any means, 
directly or by implication, that any of 
respondents* housing is available for 
immediate use or occupany by pur¬ 
chasers or prospective purchasers 
unless such residential housing units 
are, in fact, available for immediate 
use or occupancy. 

10. Representing through advertis¬ 
ing, advertising depictions or similar 
means, directly or by implication, that 
the advertised price for respondents’ 
housing includes as standard items 
certain features, equipment, architec¬ 
tural design, construction or any 
other item or characteristic for which 
respondents in fact make an additional 
charge; provided, however, that noth¬ 
ing in this paragraph 10 shall prohibit 
respondents from picturing or depict¬ 
ing a housing unit complete with op¬ 
tional items or characteristics so long 
as there is a clear and conspicuous dis¬ 
closure in immediate conjunction 
therewith that such items or charac¬ 
teristics are available for an additional 
charge. 

11. Representing through any 
means, directly or by implication, that 
any room in respondents’ housing is 
suitable for use as a habitable area 
where such room has not been proper¬ 
ly insulated or constructed for such 
purpose. 

12. Representing through the use of 
the words “for a limited time only" or 
through any other means or device, di¬ 
rectly or by implication, that any 
change in the price of any of respon¬ 
dents' housing is imminent unless, at 
the same time and in conjunction 
therewith, respondents clearly and 
conspicuously disclose the date such 
limited time offer expires. 

13. Representing through any 
means, directly or by implication, that 
sales of respondents’ housing to pur- 
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chasers are free of “closing costs*' 
when In fact such sales do include clos¬ 
ing costs, as “closing costs" are herein¬ 
above defined. 

14. Representing through any 
means, directly or by implication, that 
public schools and housing offered for 
sale by respondents are or will be lo¬ 
cated in the same school district 
unless respondents advise purchasers 
of the title or office, address and tele¬ 
phone number of the responsible 
school district authority from whom 
respondents obtained such informa¬ 
tion, 

15. Representing through any 
means, directly or by implication, that 
respondents’ housing is planned, de¬ 
veloped, constructed or located with 
regard to children’s recreational needs 
without disclosing in immediate con¬ 
junction therewith the specific means 
provided or facilities which respon¬ 
dents have constructed to meet the 
recreational requirements of children. 

16. Representing through any 
means, directly or by implication, the 
existence of or plans for any educa¬ 
tional, recreational, transportation, 
medical or other facilities adjacent to 
or in the vicinity of communities in 
which respondents have built or pro¬ 
pose to build their on-site residential 
housing unless such facility actually 
exists or, with regard to planned facili¬ 
ties, respondents advise purchasers of 
the title or office, address and tele¬ 
phone number of the appropriate au¬ 
thority or public official from whom 
respondents obtained such informa¬ 
tion. 

17. Misrepresenting through any 
means, directly or by implication, the 
amount or quality of the topsoil to be 
furnished to the purchasers of respon¬ 
dents’ on-site residential housing. 

18. Representing through any 
means, directly or by implication, that 
the on-site residential housing pur¬ 
chased from respondents will be taxed 
at a rate that is lower than the most 
recent official tax estimate and rate 
obtained from the officially responsi¬ 
ble tax assessing authority, or making 
any representation relating to the as¬ 
sessed valuation or tax rate of such 
housing without disclosing the identi¬ 
ty or title, address and telephone 
number of the officially responsible 
tax assessing authority. 

19. Misrepresenting through any 
means, directly or by implication, that 
any feature, item of equipment, archi¬ 
tectural design, construction, appurte¬ 
nance or characteristic present in 
model homes is a standard inclusion in 
such model or style that will be dupli¬ 
cated In residential housing sold and 
delivered by respondents to purchas¬ 
ers of such model or style at the adver¬ 
tised or offered price. Provided, how¬ 
ever, the following will be deemed to 
be adequate notice to prospective pur¬ 
chasers that such items and features 


are not included as standard in respon¬ 
dents’ on-site residential housing: 

(a) A conspicuous sign or signs in or 
adjacent to the model homes listing 
items which are optional or unavail¬ 
able; or 

(b) Labels on specific optional and 
unavailable items; and 

(c) Lists available to each prospec¬ 
tive purchaser at the entrance of each 
model home complex which disclose 
optional and unavailable items; or 

(d) Lists in the brochures which de¬ 
scribe the particular model or models 
of respondents’ on-site housing which 
disclose optional and unavailable 
items. 

20. Using beds or mattresses of less 
than 74Va inches in length as display 
or decoration in rooms presented as 
bedrooms in respondents’ model 
homes without conspicuously disclos¬ 
ing by means of a sign in such room 
(a) that the bed or mattress is shorter 
than standard size, or (b) the dimen¬ 
sions of the room. 

HI 

A. It is further ordered. That respon¬ 
dents, in connection with the advertis¬ 
ing, offering for sale or sale of on-site 
residential housing, shall cease and 
desist from representing through any 
means, directly or by implication, that 
respondents’ residential housing is 
warranted by an express warranty 
without clearly and conspicuously dis¬ 
closing: 

(a) That the warranty is the stand¬ 
ard warranty issued pursuant to the 
Home Owners Warranty Corporation's 
national home warranty program, or a 
warranty substantially identical to 
such warranty including the specific 
duration of the warranty; 

(b) Or, the following: 

(i) The nature and extent of the 
warranty including the disclosure of 
the parts of said housing that are war¬ 
ranted; 

(ii) The specific conditions and limi¬ 
tations of such warranty; 

(iii) The specific duration of the war¬ 
ranty; 

(iv) The steps that anyone claiming 
under the warranty must take before 
respondents fulfill their obligations 
under the warranty; and 

(v) The manner and time in which 
respondents will perform their obliga¬ 
tions under the warranty. 

B. It is further ordered. That respon¬ 
dents shall furnish purchasers of each 
unit of respondents’ on-site residential 
housing with a warranty that is sub¬ 
stantially identical to the insurer’s and 
the warrantor’s undertaking in the 
Home Owners Warranty Corporation’s 
Home Warranty Agreement (hereafter 
referred to as the “HOW warranty’’) 
currently in use and attached hereto 
as appendix A and incorporated by 
reference in this order, including the 
procedures for the settlement of dis¬ 


putes, provided that respondents’ un¬ 
dertaking for major construction de¬ 
fects shall be for a term of at least 
four years from the commencement 
date of each such warranty furnished, 
and provided further that nothing in 
this order shall relieve respondents 
from complying with the Magnuson- 
Moss Warranty Act, section 101 et seq. 
(15 U.S.C. 2301 et seq.), the rules pro¬ 
mulgated thereunder, and interpreta¬ 
tions issued by the Federal Trade 
Commission in respect thereto. 

C. It is further ordered. That in the 
event disputes arise between respon¬ 
dents and purchasers relating to re¬ 
spondents' liability for defects under 
Part III B of this order, and such dis¬ 
putes cannot be settled on a mutually 
agreeable basis within a reasonable 
period of time not to exceed forty (40) 
days from the date such dispute arose, 
then respondents shall notify each 
such purchaser in writing and at the 
same time as respondents finally 
reject the purchaser’s claim, that such 
dispute may be submitted to third- 
party dispute settlement under the 
procedures required in Part III B 
above, provided that purchasers shall 
not be precluded from exercising 
rights under the warranty required in 
Part III B above In respect to making 
a warranty or insurance claim or filing 
a demand for dispute settlement at 
any time prior to the expiration of 
such forty (40) day period; and. Pro - 
vided further. That no later than ten 
(10) business days excluding Satur¬ 
days; Sundays and legal holidays from 
the receipt of a written request for dis¬ 
pute settlement from purchasers, re¬ 
spondents shall take action to initiate 
such dispute settlement proceedings. 

D. It is further ordered. That respon¬ 
dents shall specifically perform in 
good faith and without unreasonable 
delay or make payments timely as de¬ 
termined under the dispute settlement 
procedures required in Part III B 
above in each instance where the use 
of such procedures results in a deci¬ 
sion in favor of the purchaser subject, 
however, to such rights under law as 
either purchaser or respondents may 
have in connection with the dispute. 

IV 

It is further ordered. That respon¬ 
dents, directly or indirectly, in connec¬ 
tion with the sale of any unit of on¬ 
site residential housing, shall not 
enter into any contracts or employ 
any other means which prohibit or 
prevent any purchaser from selecting, 
within a reasonable length of time, a 
lending institution of the purchaser’s 
own choice, or that may otherwise 
have the effect of restricting where 
the purchaser may seek or secure 
credit; provided, however, nothing con¬ 
tained herein shall prohibit respon¬ 
dents, or any affiliate thereof, from 
entering into mortgage commitments. 
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mortgages or other similar financing 
agreements with their purchasers. 

V 

It is further ordered. That in connec¬ 
tion with the advertising, offering for 
sale or sale of on-site residential hous¬ 
ing, respondents shall make available 
to each and every prospective purchas¬ 
er who visits respondents' sales offices 
or model homes a brochure or a writ¬ 
ten statement relating to such housing 
that will include the following disclo¬ 
sures in a clear, conspicuous and af¬ 
firmative manner: 

1. For on-site residential housing not 
covered by the National Flood Insur¬ 
ance Program administered by the 
U.S. Department of Housing and 
Urban Development, the identity, ad¬ 
dress and telephone number of the in¬ 
dividual, business firm and govern¬ 
ment agency that conducted soil tests 
on land used in the construction of the 
residential housing offered for sale. In 
addition, respondents shall require 
their contractors to state in nontech¬ 
nical language to each prospective 
purchaser who contacts such contrac¬ 
tors whether the land tested is suit¬ 
able for residential use; 

2. The identity or title, address and 
telephone number of the responsible 
public school district authority who 
will furnish information relating to 
the identity and location of schools for 
the particular housing unit; 

3. Each room or area of the particu¬ 
lar housing unit to be purchased that 
is not insulated to retain the same 
degree of warmth as rooms designed 
for use as principal living areas; 

4. Each room or area of the particu¬ 
lar housing unit to be purchased that 
is constructed without waterproofing 
adequate to render such room or area 
suitable for use as a habitable living 
area; 

5. The most recent official tax rate 
and estimate obtained from the offi¬ 
cially responsible tax assessing author¬ 
ity and the identity or title, address 
and telephone number of such tax as¬ 
sessing authority; 

6. A list containing each and every 
architectural design, construction fea¬ 
ture, appurtenance, optional item or 
equipment or other characteristic or 
feature exhibited to the particular 
purchaser in connection with a model 
home sample of style offered for sale 
to such purchaser which characteristic 
or feature is not included in the model 
or style of respondents’ housing unit 
offered for sale to such purchaser at 
the offered or advertised price; 

7. A list containing each and every 
construction feature, appurtenance, 
optional item or equipment or other 
characteristic or feature exhibited to 
the particular purchaser in connection 
with a model home sample or style of¬ 
fered for sale to such purchaser which 
characteristic or feature cannot be in¬ 


cluded or duplicated in the particular 
housing unit offered for sale to such 
purchaser even upon the payment of 
an additional charge because of the 
style, size, location or any other 
reason associated with the land or the 
design of the particular housing unit 
offered; 

8. A notice that plans and specifica¬ 
tions for each home being offered for 
sale are available for inspection by 
prospective purchasers at respondents’ 
sales offices during normal business 
hoursi provided that such specifica¬ 
tions shall include a full description of 
the materials and components used by 
respondents in the construction of 
their on-site residential housing; and 
provided further, that such descrip¬ 
tion will be satisfied if it substantially 
includes the type of information con¬ 
tained in the “Description of Materi¬ 
als” disclosure statements required by 
the United States Federal Housing Ad¬ 
ministration (FHA Form 2005, as re¬ 
vised from time to time) or the United 
States Veterans Administration (VA 
Form 26-1852, as revised from time to 
time); 

9. A notice that purchasers of re¬ 
spondents* housing may select any 
lending institution of their choice for 
the purpose of securing a mortgage 
and are not limited to the lending in¬ 
stitution provided by respondents; 

10. A statement setting forth respon¬ 
dents' arrangement for repairs and the 
satisfaction of warranties or in lieu 
thereof, a copy of the warranty re¬ 
quired by Part III B of this order that 
will be furnished with the housing 
being offered for sale and a statement 
of the procedure for the settlement of 
disputes under such warranty. 

VI 

It is further ordered. That respon¬ 
dents shall secure a written acknowl¬ 
edgement from each purchaser of re¬ 
spondents’ on-site residential housing 
which shall state the following infor¬ 
mation: 

1. That the disclosures referred to in 
paragraph V of this order were re¬ 
ceived. 

2. The date on which the disclosures 
referred to in paragraph V of this 
order were received. 

VII 

For the purpose of this part VU. 
“past purchaser” shall mean the origi¬ 
nal purchaser of the unit of respon¬ 
dents’ on-site residential housing who 
purchased such unit as new from re¬ 
spondents or from any of respondents’ 
subsidiaries during the period com¬ 
mencing January 1, 1972 and ending 
on the day immediately preceding the 
effective date of this order, and who 
has continued to retain title to such 
unit as of the effective date of this 
order. 

A. It is further ordered. That respon¬ 
dents, in connection with on-site resi¬ 


dential housing units sold to past pur¬ 
chasers shall repair, replace, or pay 
past purchasers the reasonable cost of 
repair or replacement of defects pur¬ 
suant to all of the terms, conditions, 
definitions, approved standards, and 
exclusions contained in the Home 
Owners Warranty Corporation Limit¬ 
ed Home Warranty Agreement (HOW 
warranty), which is attached hereto as 
Appendix A and incorporated by refer¬ 
ence herein, when the following condi¬ 
tions exist: 

1. In units where respondents trans¬ 
ferred title to past purchasers on or 
after January 1,1972: 

Major construction defects; 

2. In units where respondents trans¬ 
ferred title to past purchasers within 
two (2) years prior to the effective 
date of this order (including the day 
immediately preceding the effective 
date of this order): 

Major construction defects, or defects in 
the plumbing, electrical, heating, or cooling 
systems due to non-compliance with the ap¬ 
proved standards, except defects in appli- 
ances, fixtures and items of equipment; 

provided, that nothing in this Part VII 
A shall serve to limit or change re¬ 
spondents’ undertaking for remedial 
action for on-site residential housing 
units sold and warranted by respon¬ 
dents prior to the effective date of this 
order with a Home Owners Warranty 
Corporation’s Home Warranty Agree¬ 
ment. 

B. It is further ordered. That respon¬ 
dents, in connection with the remedial 
action required by Part VII A of this 
order, shall: 

1. Require all claims by past pur¬ 
chasers for remedial action to be made 
by affidavit and in the form attached 
hereto as Appendix C and Appendix 
D, as applicable and incorporated by 
reference in this order, and addressed 
to the office of respondents as desig¬ 
nated in the letter of notification re¬ 
quired by Part VII C; 

2. Process all claims made by past 
purchasers in the priority in which re¬ 
ceived at respondents’ designated 
office; 

provided, that respondents shall not 
be required to honor any claim from a 
past purchaser for remedial action 
made pursuant to subparagraph 1 
hereinabove that is postmarked later 
than fifty (50) days from the date the 
letter of notification required by Part 
VII C of this order is mailed by re¬ 
spondents. 

C. It is further ordered. That respon¬ 
dents shall, within sixty (60) days 
from the effective date of this order, 
mail by United States first class mail 
to the address of each unit of on-site 
residential housing sold by respon¬ 
dents during the period January 1, 
1972 to the day immediately preceding 
the effective date of this order, a noti- 
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fication informing past purchasers of 
respondents’ obligations under Part 
VII of this order, and shall include 
with such notification affidavit forms 
for the use of past purchasers in sub¬ 
mitting claims for repairs, provided 
that respondents shall not be required 
to mail such notification to the ad¬ 
dress of any unit of on-site residential 
housing where respondents: (1) Prior 
to the effective date of this order fur¬ 
nished the past purchaser a Home 
Owners Warranty Corporations’ Home 
Warranty Agreement, or (2) within 
one year prior to the day immediately 
preceding the effective date of this 
order furnished the express warranty 
attached hereto as appendix B. Such 
notification shall also include a clear 
and conspicuous statement that: 
Claims from past purchasers for re¬ 
pairs must be postmarked within fifty 
(50) days from the date of such notifi¬ 
cation; and disputes concerning re¬ 
spondents’ liability for defects may be 
settled at the past purchaser’s option 
through the procedures described 
under Part IX 4 of this order. Respon¬ 
dents’ notification to past purchasers 
shall be substantially identical in form 
and content to the letters of notifica¬ 
tion attached herewith as appendix E 
and appendix P which are incorporat¬ 
ed by reference in this order. 

D. It is further ordered. That respon¬ 
dents, in connection with claims for re¬ 
pairs received from past purchasers 
under Part VII A of this order, shall: 

1. Respond in writing within forty- 
five (45) days from the receipt of each 
past purchaser’s affidavit which as¬ 
serts a claim for repairs. Such re¬ 
sponse shall include a scheduled date 
for the completion of the repairs 
which date shall not be unreasonably 
distant in the future; or, if any repair 
is not to be made, a full and complete 
explanation, including a technical ex¬ 
planation as applicable, of the reason 
or reasons why respondents will not 
make the requested repairs; and shall 
be signed by a responsible official of 
Kaufman and Broad, Inc.; 

2. Complete all repairs which re¬ 
spondents agree to make no later than 
the scheduled date referred to in sub- 
paragraph D1 above provided, howev¬ 
er, that in the event respondents are 
prevented from completing repairs by 
such date due to intervening circum¬ 
stances beyond their control such as 
labor strike, supplier failure to deliver 
materials or unsuitable weather condi¬ 
tions, such repairs will be completed 
within a reasonable period of time not 
to exceed sixty (60) days from the date 
of the termination of the intervening 
circumstance and respondents shall 
notify each such past purchaser, in 
writing, of the reason or reasons for 
the delay. 

E. It is further ordered, That respon¬ 
dents shall: 

l. Within sixty (60) days from the 
effective date of this order, submit to 


the Chicago Regional Office of the 
Federal Trade Commission the affida¬ 
vit of an officer of respondent Kauf¬ 
man and Broad, Inc. which sets forth 
the date, manner and form by which 
past purchasers were notified by re¬ 
spondents as required under Part VII 
C of this order. 

2. At six month intervals for a period 
of 2 years following the effective date 
of this order, submit the certified 
statement of an independent contrac¬ 
tor who is acceptable to the Commis¬ 
sion showing the specific manner and 
form in which respondents are com¬ 
plying and have complied with each 
provision of Part VII of this order. 

VIII 

For the purpose of this Part VIII, 
“past purchaser” shall mean the pur¬ 
chaser of a unit of respondents; on-site 
residential housing who, as of the ef¬ 
fective date of this order, holds title to 
a unit covered by an unexpired term 
of respondents' 1 year express warran- 
ty, a copy of which is attached hereto 
as appendix B. 

It is further ordered, That respon¬ 
dents, in connection with on-site resi¬ 
dential housing units sold to past pur¬ 
chasers, shall repair, replace, or pay 
past purchasers the reasonable cost of 
repair or replacement of defects cov¬ 
ered by respondents’ express warranty 
or when the following conditions exist: 

Major construction defects, defects 
in the plumbing, electrical, heating, or 
cooling systems due to non-compliance 
with the approved standards, other de¬ 
fects due to non-compliance with the 
approved standards, or defects in ap¬ 
pliances, fixtures, and items of equip¬ 
ment due to non-compliance with the 
approved standards or for the term of 
the manufacturer’s written warranty, 
if respqndents’ have assigned the man¬ 
ufacturer’s warranty to past purchas¬ 
ers, but not to exceed 1 year. 

IX 

It is further ordered. That respon¬ 
dents, in connection with respondents* 
obligations under Part VII and Part 
Vni of this order to take remedial 
action for defects, shall: 

1. Make repairs in accordance with 
the approved standards; 

2. Make repairs in a workmanlike 
manner, and with materials or compo¬ 
nents identical to, or of an equal or 
better grade or quality than, the mate¬ 
rials or components used in the origi¬ 
nal construction of the particular on¬ 
site residential housing unit; 

3. Offer to purchase each past pur¬ 
chaser’s unit at the repurchase price if 
the defects cannot be remedied within 
a reasonable time; 

4. In each instance where a dispute 
arises between respondents and a past 
purchaser relating to respondents’ ob¬ 
ligations to take remedial action for 
defects, and such dispute cannot be 


settled on a mutually agreeable basis 
within a reasonable period of time not 
to exceed forty (40) days from the 
date such dispute arose, then respon¬ 
dents shall offer in writing to each 
such past purchaser and at the same 
time as respondents finally reject the 
past purchaser’s claim, to submit such 
dispute to dispute settlement proce¬ 
dures which are substantially identical 
to the dispute settlement procedures 
described on page 6 of the "HOW war¬ 
ranty” attached hereto as appendix A 
and shall Include with such offer a 
form such as the "Demand for Dispute 
Settlement” which appears as page 9 
of such "HOW warranty”; provided, 
that no later than ten (10) business 
days excluding Saturdays, Sundays, 
and legal holidays from the receipt of 
such written request for dispute settle¬ 
ment from past purchasers, respon¬ 
dents shall take action to initiate such 
dispute settlement proceedings: 

5. Specifically perform in good faith 
and without unreasonable delay or 
make payments timely in each in¬ 
stance where the use of the proce¬ 
dures described in subparagraph 4 
hereinabove results in a decision in 
favor of the past purchaser, subject, 
how r ever, to such rights under law as 
either purchaser or respondents may 
have in connection with the dispute; 
and 

6. Preserve, for a period of no less 
than three (3) years from the effective 
date of this order the original docu¬ 
ment, or copies thereof as appropriate, 
and upon reasonable notice provide 
access to the Commission or its repre¬ 
sentatives for the purpose of inspec¬ 
tion and copying, ail documents, re¬ 
ports and records including all re¬ 
quests for repairs and correspondence 
relating to compliance with Part VII 
and Part VIII of this order. 

X 

It is further ordered. That respon¬ 
dents shall maintain and, upon reason¬ 
able notice, provide access to the Com¬ 
mission or its representatives for the 
purpose of inspection and copying, for 
a period of three (3) years from the 
date of transfer of title by respondents 
of each unit of on-site residential 
housing: 

1. All inspection reports made by 
local and other governmental authori¬ 
ties during the construction of respon¬ 
dents on-site residential housing pur¬ 
suant to paragraph II 7 of this order. 

2. All complaints and requests for re¬ 
pairs made to respondents by purchas¬ 
ers of such on-site residential housing 
under the provisions of respondents’ 
express warranties. 

3. All correspondence and documents 
regarding complaints and requests for 
repairs made to respondents by pur¬ 
chasers of such on-site residential 
housing under the provisions of re¬ 
spondents’ express warranties. 
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4. All written acknowledgements re¬ 
ceived from purchasers of respon¬ 
dents’ on-site residential housing pur¬ 
suant to paragraph VI of this order. 

XI 

It is further ordered. That no provi¬ 
sion of this order shall be construed in 
any way to annul, invalidate, repeal, 
terminate, modify, or exempt respon¬ 
dents from complying with agree¬ 
ments, orders, rules or building codes, 
or directives of any kind issued or re¬ 
quired by any governmental agency, or 
any Federal, State or local laws, or act 
as a defense to actions instituted by 
municipal, State or Federal regulatory 
agencies; provided, that if Federal law 
hereafter enacted or Federal regula¬ 
tion hereafter promulgated requires 
respondents to furnish a warranty for 
onsite residential housing and such 
warranty is less restrictive than the 
corresponding provisions of the war¬ 
ranty required under Part III B of this 
order, and respondent files a motion 
with the Federal Trade Commission to 
modify this order to correspond to 
such less restrictive other warranty, 
the Federal Trade Commission shall 
rule upon respondents’ motion within 
120 days after such motion is filed or, 
if respondents’ motion to modify is 
filed at least 60 days prior to the effec¬ 
tive date of such law or regulation, 
then the Federal Trade Commission 
shall rule upon respondents’ motion 
within 60 days after the effective date 
of such law or regulation and, pro¬ 
vided further, that should the Federal 
Trade Commission fail to rule upon re¬ 
spondents’ motion to modify within 
such time periods, then such law or 
regulation shall automatically be 
deemed to modify and replace the cor¬ 
responding provision(s) of this order. 

XII 

It is further ordered. That respon¬ 
dents shall within thirty (30) days of 
the effective date of this order distrib¬ 
ute a copy of this order to: 

1. Each of respondents’ operating di¬ 
visions and subsidiaries in the United 
States. 

2. All officers and employees of the 
respondent corporations and of the 
operating divisions and subsidiaries of 
all of respondents* corporations in the 
United States who are engaged or who 
may hereafter become engaged in the 
production, advertising, offering for 
sale or sale of respondents* on-site 
residential housing. 

3. Each of the advertising agencies, 
interior designers, consulting firms or 
other independent contractors in the 
United States who are engaged or who 
may hereafter become engaged in the 
decorating of respondents’ model 
home samples, or in the creation or 
placement of advertising in connection 
with the offering for sale of respon¬ 
dents* on-site residential housing. 


It is further ordered. That respon¬ 
dents notify the Commission at least 
thirty (30) days prior to any proposed 
change in the corporate respondents 
such as dissolution, assignment, or sale 
resulting in the emergence of a succes¬ 
sor corporation, the creation or disso¬ 
lution of subsidiaries or any other 
change in the corporations which may 
affect compliance obligations arising 
out of the order. 

It is further ordered. That the re¬ 
spondents herein shall within sixty 
(60) days after service upon them of 
this order, file with the Commission a 
report, in writing, setting forth in 
detail the manner and form in which 
they have complied with this order. 

Kaufman and Broad, Inc., et al 
[File No. 722-3348] 

analysis of proposed consent order 
TO AID public comment 

The Federal Trade Commission has 
accepted an agreement to a proposed 
consent order from Kaufman and 
Broad, Inc. and its Illinois subsidiaries, 
Kaufman and Broad Homes, Inc. and 
Kaufman and Broad Home Sales, Inc. 

The proposed consent order has 
been placed on the public record for 
sixty (60) days for reception of com¬ 
ments by interested persons. Com¬ 
ments received during this period will 
become part of the public record. 
Alter sixty (60) days, the Commission 
will again review the agreement and 
the comments received and will decide 
whether it should withdraw from the 
agreement or make final the agree¬ 
ment’s proposed order. 

The proposed order covers the 
parent corporation Kaufman and 
Broad, Inc. and all of its subsidiary 
companies in the United States that 
are engaged in the construction, adver¬ 
tising, offering for sale, or sale of on¬ 
site residential housing. On-site resi¬ 
dential housing is defined in the pro¬ 
posed order to mean single-family 
dwellings and multi-family dwellings 
(including condominiums) that are 
sold as a house and lot. Individual 
homes built by the company on a pur¬ 
chaser’s own lot are not affected by 
the order. 

The complaint charges the respon¬ 
dents with unfair and deceptive acts 
and practices relating to representa¬ 
tions made in (1) advertising, (2) by 
salesmen, (3) through model homes 
and (4) in warranties furnished to pur¬ 
chasers in connection with the sale of 
residential housing to the public. Spe¬ 
cific allegations of the complaint 
charge Kaufman and Broad, Inc. and 
its named subsidiaries with represent¬ 
ing, contrary to fact, that the residen¬ 
tial housing they offered or sold was 
on land free from severe limitations 
for use in home construction; of top 
quality workmanship; free from de¬ 
fects that could impair the homes for 


ordinary use; built in accordance with 
good construction practices in the 
housing Industry; and built in accord¬ 
ance with the minimum property 
standards and the plans and specifica¬ 
tions required and approved by the 
Department of Housing and Urban 
Development. The complaint also al¬ 
leges that Kaufman and Broad, in 
many cases, did not honor the warran¬ 
ties they furnished to purchasers be¬ 
cause they failed to make repairs or 
replacements as warranted. Further 
allegations relate to false representa¬ 
tions concerning taxes, schools, com¬ 
munity facilities, closing costs and lim¬ 
ited time sales price offers, and in the 
use of model homes. 

The proposed order prohibits the 
use of the above unfair and deceptive 
practices and requires the company to 
furnish a warranty with each new 
home it sells in the future. The war¬ 
ranty must be patterned after the war¬ 
ranty used in the housing industry’s 
Home Owners Warranty (“HOW”) 
program. The warranty Kaufman and 
Broad is required to furnish under the 
proposed order differs from the HOW 
warranty in several respects. The 
HOW warranty is a 10-year insured 
warranty. The warranty required by 
the proposed order must provide cov¬ 
erage for major construction defects 
for a minimum of 4 years and need not 
be insured. Kaufman and Broad, how¬ 
ever, is not prohibited from electing to 
furnish the 10-year HOW warranty in¬ 
stead of its own 4-year warranty in 
those localities where the HOW war¬ 
ranty is available. 

Generally stated, the warranty fur¬ 
nished by the company must provide 
coverage for 1 year against defects in 
materials and workmanship, and for 
defects in appliances, fixtures, and 
items of equipment (but not to exceed 
the term of the manufacturer’s war¬ 
ranty); 2 years for defects in the 
plumbing, electrical, heating and cool¬ 
ing systems; and 4 years for major con¬ 
struction defects. A major construc¬ 
tion defect is defined as “actual 
damage to the load-bearing portion of 
the home (including damage due to 
subsidence, expansion or lateral move¬ 
ment of soil from causes other than 
flood or earthquake) which affects its 
load-bearing function and which vital¬ 
ly affects (c-- is imminently likely to 
produce a vital effect on) the use of 
the home for residential purposes.” 
This is the same definition that is used 
in the HOW warranty. 

For all new homes it sells in the 
future, and for homes already covered 
under the 1-year warranty currently 
used by the company, Kaufman and 
Broad must use the same construction 
and repair standards that are used by 
the housing industry under its 
“HOW” warranty program. Repairs 
must be made promptly and in a work¬ 
manlike manner, and disputes con- 
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cerning repairs may be settled by arbi¬ 
tration. 

Owners of homes that are still under 
Kaufman and Broad’s existing 1-year 
warranty will be covered by warranty 
only for the remaining unexpired term 
of their 1-year warranty. 

The order further requires that in¬ 
formation must be made available to 
prospective purchasers concerning the 
land, taxes and schools; and that the 
plans and specifications,^ which dis¬ 
close the materials and components to 
be used in the construction of the 
home, also must be made available. 
Further provisions of the order pro¬ 
hibit the respondents from selling or 
delivering housing that is not built in 
accordance with the housing industry 
standards, or which contains a major 
construction defect, without taking 
steps to repair, replace or pay the cost 
of repairing or replacing the defect as 
required by warranty; and, from 
making significant changes in specifi¬ 
cations. including plans and specifica¬ 
tions filed with Department of Hous¬ 
ing and Urban Development or the Ve- 
ternas Administration. 

Other major provisions of the pro¬ 
posed order will entitle consumers who 
still own a Kaufman and Broad home 
that they purchased as new directly 
from any Kaufman and Broad compa¬ 
ny, in transactions dating back as far 
as January 1. 1972, to have major con¬ 
struction defects, as defined in the 
order, repaired. In addition, original 
owners who bought their homes 
within 2 years prior to the time the 
order would go into effect, will also be 
entitled to have certain defects in the 
plumbing, electrical, heating and cool¬ 
ing systems repaired. 

Kaufman and Broad will send all 
such owners a letter with instructions 
for filing a claim for repairs, and also 
a detailed description of the industry’s 
construction and repair standards. 
The company is required to use these 
standards in consideration of each 
claim. Owners will be required to file 
their claim on a form that will be in¬ 
cluded with the letter. The letters will 
be mailed to owners within sixty days 
after the proposed order goes into 
effect. All claims for repairs submitted 
to Kaufman and Broad must be post¬ 
marked within 50 days after the date 
of this letter. Kaufman and Broad is 
not required to honor any claims made 
for defects that show up after this 50- 
day period. 

Owners of Kaufman and Broad 
homes that are already covered by the 
housing industry’s “HOW” warranty, 
or by Kaufman and Broad's own 1 
year warranty, will not receive a letter 
from the company. 

The proposed order requires Kauf¬ 
man and Broad to make repairs to 
these older homes, including homes 
still covered by the company’s 1-year 
warranty, promptly and according to 


the industry standards. If the defects 
cannot be remedied within a reason¬ 
able time after a claim for repairs is 
made, then Kaufman and Broad is re¬ 
quired to offer to buy back the house 
at the price originally paid to the com¬ 
pany. Disputes concerning repairs to 
all these older homes, including homes 
still under the 1-year warranty, may 
be settled through third-party arbitra¬ 
tion. 

It is believed that the broad and 
comprehensive provisions of the pro¬ 
posed consent order agreement offer 
adequate assurance that the respon¬ 
dents will not engage in unfair and de¬ 
ceptive practices in the offering or sale 
of residential housing, and that the 
housing will be built in accordance 
with good construction practices. The 
proposed consent order agreement 
should also assure that prospective 
purchasers from the time of their ini¬ 
tial visit to the building site will have 
disclosed, or otherwise made available 
to them, essential information con¬ 
cerning the housing and the communi¬ 
ty. It is believed that the proposed 
consent order offers equitable relief to 
consumers who purchased allegedly 
defective homes from Kaufman and 
Broad, and to consumers whose homes 
are still covered by a warranty. 

The purpose of this analysis is to fa¬ 
cilitate public comment on the pro¬ 
posed order and is not intended to con¬ 
stitute an official interpretation of the 
agreement and proposed order or to 
modify in any way their terms. 

Carol M. Thomas, 
Secretary. 

[FR Doc. 78-18427 filed 7-3-78; 8:45 am] 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Social Security Administration 
Health Care Financing Administration 
General Services Administration 

[20 CFR Part 416] 

[42 CFR Part 450] 

[45 CFR Part 205] 

SUPPLEMENTAL SECURITY INCOME FOR THE 
AGED, BLIND, AND DISABLED AND MEDICAL 
ASSISTANCE PROGRAM 

Aid to Families with Department Children; Fiscal 
Disallowance for Erroneous Payments 

AGENCY: Social Security Administra¬ 
tion (SSA), HEW; Health Care Financ¬ 
ing Administration (HCFA), HEW. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: These proposed regula¬ 
tions set forth provisions concerning 
the reducti on o f Federal financial par¬ 
ticipation (FFP) when States make er¬ 
roneous expenditures with respect to 
the medicaid and aid to families with 


dependent children (AFDC) programs. 
Befo re a reduction is made in a State’s 
FFP, the State would have an oppor¬ 
tunity to show why the reduction 
should not be made. These proposed 
regulations also contain provi sion s 
governing Federal fiscal liability (FFL) 
for erroneous expenditures of State 
supplements in the supplemental secu¬ 
rity income (SSI) program. 

DATES: Your comments will be con¬ 
sidered if we receive them no later 
than August 21, 1978. 

ADDRESS: Send your written com¬ 
ments on the AFDC and SSI provi¬ 
sions to: Social Security Administra¬ 
tion, Department of Health, Educa¬ 
tion, and Welfare. P.O. Box 1585, Bal¬ 
timore, Md. 21203. Copies of all com¬ 
ments which the Social Security Ad¬ 
ministration receives can be seen at 
the Washington Inquiries Section, 
Office of Information. Social Security 
Administration, Department of 
Health, Education, and Welfare, 
North Building. Room 5131, 330 Inde¬ 
pendence Avenue SW., Washington, 
D.C. 20201. Send your written com¬ 
ments on the medicaid provisions to: 
Administrator, Health Care Financing 
Administration, Department of 
Health, Education, and Welfare. P.O. 
Box 2366, Washington. D.C. 20013. 
Please refer to MMB-242-P. Agencies 
and organizations are asked to submit 
comments in duplicate. Beginning 2 
weeks from today, the public may 
review the comments on Monday 
through Friday of each week from 
8:30 a.m. to 5 p.m. at the Department's 
offices at 330 C Street SW. t Room 
5231, Washington, D.C., telephone 
202-245-0950. 

FOR FURTHER INFORMATION. 
CONTACT: 

For AFDC—John X. Bowes. Division 
of Quality Control Management, 
202-245-0688. For SSI-William J. 
McCarthy, Division of Standards 
and Operating Policies, 301-594- 
4594. For Medicaid—Victor Kuga- 
jevsky, 202-472-3846. 

SUPPLEMENTARY INFORMATION: 
The Department of Health, Educa¬ 
tion, and Welfare, with the assistance 
of the States and other administering 
jurisdictions, operates quality control 
programs in its three major public as¬ 
sistance programs: AFDC. SSI, and 
medicaid. The primary purpose of 
these systems is to supply State and 
Federal administrators with informa¬ 
tion concerning the correctness of eli¬ 
gibility determinations and payment 
amounts. The quality control systems 
are designed to measure error rate 
levels and to provide information on 
the nature and causes of errors so that 
corrective actions and other adminis¬ 
trative improvements may be under¬ 
taken. 

The AFDC, SSI, and medicaid qual¬ 
ity control systems are essential for 
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promoting the proper and correct ex¬ 
penditure of public assistance funds. 
Since the inception of the current 
quality control programs in AFDC and 
SSI, error rates have declined dramati¬ 
cally. AFDC payment error rates (pay¬ 
ments to ineligibles and overpayments 
to eligibles) declined from 16 in 1973 
to 8.6 in 1977. In SSI. errors dropped 
from 11.5 in 1975 to 5.2 in 1977. The 
level of erroneous expenditures in the 
medicaid program, however, remain 
substantially unchanged from their 
level in 1975, when medicaid quality 
control was introduced. Despite sub¬ 
stantial improvement, error rates 
remain high and can be reduced fur¬ 
ther. The Secretary is committed to 
reducing erroneous expenditures in 
public assistance programs and restor¬ 
ing public confidence in these pro¬ 
grams. 

Disallowances of Federal Matching 

A major issue throughout the recent 
history of quality control has been the 
Federal Government's ability and will¬ 
ingness to ex tend Federal financial 
participation (FFP) to erroneous ex¬ 
penditures, particularly in instances 
where the level of erroneous expendi¬ 
tures exceeds prescribed tolerance 
levels. Similarly, States want the 
Social Security Administration to be 
accountable for errors in federally ad¬ 
ministered SSI State supplements 
when the error rate exceeds negotiat¬ 
ed tolerance levels. 

Pri or to 1973, the Department with¬ 
held FFP only for erroneous payments 
uncovered in the quality control 
sample itself. In 1973. the Department 
promulgated a regulation (38 FR 8743, 
April 6, 1973) which disallowed Feder¬ 
al financial participation for payments 
to ineligibles and overpayments to eli¬ 
gibles exceeding case error rate toler¬ 
ance levels of 3 percent for ineligibility 
and 5 percent for overpayments. 

On May 14, 1976, the U.S. District 
Court for the District of Columbia 
issued an opinion in the case of State 
of Maryland v. Mathews in which 14 
States challenged the validity of the 
Secretary’s disallowance regulation. 
The Court ruled as follows: (1) Upheld 
the Secretary’s view that the Social 
Security Act does not require Federal 
financial participation in ail erroneous 
payments; (2) upheld the Secretary’s 
authority to promulgate a regulation 
providing for disallowance of Federal 
financial participation in some errone¬ 
ous payments; (3) confirmed that the 
Secretary, under the efficient adminis¬ 
tration clauses of the various welfare 
titles of the Social Security Act, has 
the authority to set permissible error 
tolerance levels for erroneous pay¬ 
ments; (4) rejected the then existing 
error tolerance levels of 3 percent and 
5 percent on the ground that they had 
been inadequately justified by HEW. 
Based upon the evidence before it, the 


Court found the tolerance levels to be 
arbitrary and capricious and, accord¬ 
ingly, enjoined the Secretary from 
taking any disallowances based on 
these tolerance levels in the plaintiff 
States. 

The Secretary decided not to appeal 
the Maryland decision. He also decid¬ 
ed not to take disallowances in States 
which were not a party to the Mary¬ 
land case but whose case error rates 
exceeded the 3-percent and 5-percent 
tolerance levels. Instead, the Depart¬ 
ment undertook to develop revisions to 
the quality control program through 
extensive discussions with representa¬ 
tives of a number of State and local 
governments represented through the 
New Coalition (the National Confer¬ 
ence of State Legislators, the National 
Governors' Association, the National 
Association of Counties, the National 
Conference of Mayors, and the Na¬ 
tional League of Cities), the American 
Public Welfare Association, and 
others. To further demonstrate good 
faith in these negotiations, the Secre¬ 
tary rescinded the disallowance regu¬ 
lations (45 CFR 205.41) on March 16, 
1977, and retu rned to the policy of dis¬ 
allowing FFP only for erroneous pay¬ 
ments uncovered in the quality control 
sample itself. 

In medicaid, the Department cur¬ 
rently disallows FFP only for errone¬ 
ous payments in the quality control 
sample. No broader disallowance provi¬ 
sion for medicaid has been promulgat¬ 
ed previously. 

In SSI, the Department assumes 
Federal fiscal liability (FFL) for erro¬ 
neous State supplement payments ex¬ 
ceeding tolerance levels negotiated 
with the States and provided for in 
the contracts entered into with the 
States electing Federal administration 
of supplements. Since January 1977 , 
these contracts have required FFL 
payments to States based on pre¬ 
scribed tolerances. 

Discussion With States 

Since the District Court decision in 
Maryland v. Mathews , as mentioned 
above, HEW has conducted extensive 
discussions with representatives of a 
number of State and local govern¬ 
ments. Originally, these discussions fo¬ 
cused on improving the AFDC quality 
control program and on designing an 
appropriate fiscal disallowance provi¬ 
sion for that program. More recently, 
the discussions were expanded to en¬ 
compass medicaid and SSI quality con¬ 
trol programs as well. The Depart¬ 
ment desired to develop jointly with 
State and local governments a set of 
quality control principles that could 
be implemented consistently, insofar 
as practicable, in each of the three 
programs. The principles reflected in 
the regulations proposed herein were 
extensively debated and have benefit¬ 
ed greatly from this consultation. 


Principles Embodied in the 
Regulations 

The proposed quality control pro¬ 
grams seek continued, reasonable pro¬ 
gress in error reduction. Although 
technical assistance, training, and 
positive incentives will have the great¬ 
est role in achieving continued error 
reduction, an effective quality control 
policy also needs error standards and 
improvement targets, and appropriate 
fiscal disallowances when at least 
minimal progress is not achieved. 

The Department’s proposed fiscal 
disallowance policy in AFDC and med¬ 
icaid will embody the following fea¬ 
tures (Based upon the extensive con¬ 
sultations with State and local govern¬ 
ments, the Secretary decided to apply 
different, more stringent standards in 
SSI; these are discussed separately 
below): 

1. The ultimate goal for the AFDC 
and medicaid payment error rates 
(payments to ineligibles and overpay¬ 
ments to eligibles) will be 4 percent. 
This corresponds to the error rate 
level which States currently must 
achieve in AFDC to qualify for the in¬ 
centive payments recently authorized 
by the Congress (section 402 of Pub. L. 
95-216). In discussions with the States, 
we have agreed to study the reason¬ 
ableness of the 4-percent goal. The 
study will be undertaken and it is esti¬ 
mated that it will be completed within 
18 months. Based on substantial find¬ 
ings, the Secretary will review a possi¬ 
ble adjustment to either raise or lower 
the ultimate goal for AFDC and med¬ 
icaid error rates. 

2. While 4 percent is the goal that 
the Secretary believes all of the public 
assistance programs can ultimately 
achieve, and to which he will hold the 
HEW-administered SSI program ac¬ 
countable effective October 1, 1979, 
only a very few States today meet that 
standard in AFDC and medicaid. After 
careful examination of the various al¬ 
ternatives suggested, the Secretary 
proposes to establish a series of inter¬ 
im standards based on performance 
levels actually achieved by the States. 
He believes that actual performance 
best reflects States’ administrative and 
managerial capacity to lower error 
levels and therefore proposes to use a 
national standard of the 50th percen¬ 
tile of the payment error rate achieved 
by all States, or the 4-percent ultimate 
goal, whichever is higher. The 50th 
percentile (i.e., national median) is a 
reasonable standard in that it assures 
that the standard will be the level 
which half of all States have achieved 
or bettered. The median also assures 
that no one State’s error performance 
will unduly influence the national 
standard as would be the case with a 
national arithmetic mean or average. 
Separate median standards will be de¬ 
termined for AFDC and medicaid. 

The 50th percentile of the payment 
error rates achieved by all States 
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during the April-September 1978 
AFDC Quality Control review period 
and the July-December 1978 Medicaid 
Quality Control review period would 
become the Initial national median 
error standards for AFDC and medic¬ 
aid respectively. New national median 
payment standards would be estab¬ 
lished based on payment error rates 
achieved by the States in each subse¬ 
quent April-September period for 
both AFDC and medicaid. Each new 
median standard would apply to the 
second and third following 6-month 
periods for determining State confor¬ 
mance with QC standards and any 
possible fiscal disallowance. For exam¬ 
ple, the median payment error rate 
standard established during the initial 
April-September 1978 base period 
(July-December 1978 in the case of 
medicaid) would apply to the April- 
September 1979 and October 1979- 
March 1980 6-month periods. Similar¬ 
ly, the AFDC and medicaid standards 
based on the April-September 1979 
base period would apply to error rate 
levels prevailing in the April-Septem¬ 
ber 1980 and October 1980-March 1981 
periods. 

3. Some States may have AFDC and 
medicaid payment error rates that are 
considerably above the respective na¬ 
tional medians. It would be unrealistic 
to expect these States to reduce their 
erroneous payment error rates to the 
national median in the timeframe 
specified. To accommodate these 
States but still provide an incentive 
for error rate reduction and limit Fed¬ 
eral financial participation in errone¬ 
ous State expenditures, the Secretary 
will expect these States to lower their 
payment error rates in AFDC and 
medicaid by at least 18 percent per 
year. The 18 percent figure is the aver¬ 
age annual rate of reduction actually 
achieved by all States in the AFDC 
program since the current AFDC 
Quality Control system established an 
initial rate in the April-September 
1973 period. This historic error im¬ 
provement rate (now 18 percent) will 
be updated based on State error rates 
in each new base period. 

In summary, the proposed quality 
control disallowance provision would 
work as follows: 

(i) Any State at or below the nation¬ 
al median in the April-September 1978 
base period (July-December 1978 for 
medicaid) or subsequent base periods, 
whose payment error rate exceeds 
that national median in either or both 
of the second or third subsequent 6- 
month periods to which that standard 
applies would be subject to a fiscal dis¬ 
allowance. The reduction in Federal fi¬ 
nancial participation would equal 100 
percent of the Federal share of erro¬ 
neous expenditures in excess of the 
median. For example, if the median 
standard was 7 percent and the State 
had achieved 6 percent in the base 


period but its error rate rose to 8 per¬ 
cent in one of the subsequent periods, 
then FFP would be reduced 1 percent 
for that period (8 percent actually ob¬ 
tained minus 7 percent median =1 per¬ 
cent reduction). 

(ii) Any State exceeding the national 
median standard in the April-Septem¬ 
ber 1978 (July-December 1978 for 
medicaid) or later base periods must 
either achieve the standard or reduce 
its payment error rate in the second 
and third subsequent 6-month periods 
to at least 18 percent (or subsequently 
adjusted percentage) below that par¬ 
ticular State’s last base period level. A 
State that fails to achieve the minimal 
prescribed reduction will be subject to 
a reduction in Federal financial par¬ 
ticipation equal to 100 percent of the 
Federal share of erroneous expendi¬ 
tures in excess of the median or the 18 
percent (or subsequently adjusted per¬ 
centage) reduction target if it is 
higher than the median. 

For example, suppose that in a base 
period the median error rate is 7 per¬ 
cent, the historical rate of reduction is 
18 percent, and a particular State’s 
error rate is 15 percent. Then, that 
State would need to reduce its error 
rate to 12.3 percent, not 7 percent (the 
median standard). (12.3 equals 15 
minus 2.7, which is 18 percent of 15.) 
HEW believes that the States can 
achieve these targets, since they are 
based on the actual average rate of 
error reduction and only assume con¬ 
tinued improvement. Once a State 
reaches the median standard, staying 
below the standard—rather than con¬ 
tinuing to reduce errors at the histori¬ 
cal rate—constitutes minimal perform¬ 
ance. 

The median standard and/or a 
State's individual improvement target 
applicable to a particular period would 
in every case be determined by a base 
period occurring two or three sam¬ 
pling periods earlier. Thus, by the 
Uuie the possibility of a fiscal disallow-* 
ance arises, the State would have had 
6 to 12 months to reduce errors to 
meet the target. The quality control 
program is designed in this manner so 
that States know the targets to be met 
and have an opportunity to implement 
management actions to meet them. 

4. Since unusual and extraordinary 
circumstances could significantly 
affect a State's ability to meet error 
rate targets, the fiscal disallowance 
policy would allow appeals when ex¬ 
tenuating circumstances intervene. 
The Secretary would notify each State 
if it is liable for a reduction of its FFP. 
Each State that is so notified would 
have 60 days from the date of the 
notice to present reasons why such a 
reduction should not be implemented. 
The Secretary would consider waiving 
a reduction under certain conditions 
when the State can demonstrate that 
its failure to reach the national 


median or the 18 percent (or subse¬ 
quently adjusted percentage) reduc¬ 
tion target was due to factors beyond 
its administrative control. The follow¬ 
ing conditions are illustrative, but not 
all inclusive: 

(1) Disasters such as fire, flood, civil 
disorders, etc., which 

(a) Require the diversion of signifi¬ 
cant personnel normally assigned to 
AFDC or Medicaid eligibility adminis¬ 
tration. or 

(b) Destroyed or delayed access to 
significant records needed to make or 
maintain accurate eligibility determi¬ 
nations; 

(2) Strikes of State staff or other 
government or private personnel nec¬ 
essary to the determination of eligibil¬ 
ity of processing of case changes; 

(3) Sudden and unanticipated work¬ 
load changes which result from: 

(a) Changes in Federal law and regu¬ 
lation, or 

(b) Rapid, unpredictable caseload 
growth in excess of. for example, 15 
percent for a 6-month period; 

(4) State actions resulting from in¬ 
correct written policy interpretation 
to the State by a Federal official rea¬ 
sonably assumed to be in a position to 
provide such interpretation. 

The failure of a State to act upon 
necessary legislative changes or to 
obtain budget authorization for 
needed resources would not constitute 
an acceptable excuse. 

The- Secretary believes that the 
fiscal disallowance policy contained 
herein is a necessary mechanism for 
achieving the goal of: (1) Providing a 
.fiscal incentive to States to encourage 
them to control, reduce and prevent 
erroneous expenditures in the AFDC 
and Medicaid programs, and (2) up¬ 
holding the Secretary’s legal obliga¬ 
tion to prevent the use of Federal fi¬ 
nancial assistance funds for erroneous 
and illegal payments. The proposed 
measure of acceptable improvement is 
eminently fair. It judges States 
against a realistic standard met by 
half of the States, gives a full year to 
improve, requires a degree of improve¬ 
ment that has historically been met by 
States, and provides exceptions in 
States that do not improve for reasons 
beyond their control. 

State Failure To Complete Quality 
Control Reviews 

Completion of a State’s designated 
QC sample is vital to the effective op¬ 
eration of the Quality Control pro¬ 
gram in AFDC and Medicaid. In past 
years, some States have not completed 
their Medicaid QC samples. To dis¬ 
courage such failures to complete re¬ 
quired QC sample reviews the Depart¬ 
ment is considering implementing ad¬ 
ditional penalties and/or remedies for 
States that fail to complete their des¬ 
ignated QC sample reviews in AFDC 
or Medicaid. The Department would 
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like to receive suggestions for such a 
provision, which will be incorporated 
in the final promulgation of these reg¬ 
ulations. 

Future Plans for Medicaid Quality 
Control 

The revised MQC system will meas¬ 
ure erroneous payments resulting 
from three types of errors: 

(1) Ineligibility errors; 

(2) Unrecovered third party liability 
(TPL) errors; and 

(3) Claims processing (CP) errors. 

These errors are defined in 42 CFR 
450.25. 

This proposed regulation would 
apply a fiscal reduction provision only 
to erroneous payments resulting from 
ineligibility errors. We are considering 
three additional provisions for the 
future: 

(1) Setting a separate error tolerance 
level and applying a fiscal reduction to 
erroneous payments resulting from 
third party liability and claims pro¬ 
cessing errors; 

(2) Combining the three types of 
errors—ineligibility, third party liabili¬ 
ty and claims processing—into a single 
payment error tolerance; and 

(3) Seeking legislation for a fiscal 
bonu s provision to increase a State's 
FFP for administrative costs when its 
payment error rate is brought below 
the national error tolerance level. 

We would like to receive comments on 
these proposed provisions. 

Our preliminary views on these 
issues are as follows. With regard to 
the first provision, we believe that an 
error tolerance level and fiscal reduc¬ 
tion policy-is needed to provide an in¬ 
centive to States to reduce erroneous 
Medicaid payments resulting from 
third party liability and claims pro¬ 
cessing errors. We are considering im¬ 
plementing such a policy in fiscal year 
1980. Our preliminary view is that the 
error tolerance level for third party li¬ 
ability and claims processing errors 
should be the 25th percentile of the 
third party liability and claims pro¬ 
cessing error rate registered by all 
States for the two fiscal year 1979 
MQC review periods (October 1978- 
March 1979 and April-September 
1979). A lower error tolerance level is 
being considered for third party liabil¬ 
ity and claims processing errors than 
is being proposed for eligibility errors 
because we think third party liability 
and claims processing errors are more 
easily controlled with appropriate 
management and computer system 
techniques. 

This 25th percentile formula would 
set the error tolerance for third party 
liability or claims processing payment 
errors. Any State whose third party li¬ 
ability or claims processing payment 
error rate for the April-September 
1980 MQC review period was above the 


tolerance level wou ld be liable for re¬ 
duction of its FFP for that period in 
an amount equal to the tolerance level 
overrun. A State faced with an FFP 
reduction for exceeding the third 
party liability or claims processing 
error tolerance level would have the 
same appeal rights as set forth in the 
proposed rule. Lastly, the third party 
liability and claims processing toler¬ 
ance level would be reset on the same 
time cycle as the ineligibility error tol¬ 
erance level. The third party liability 
and claims processing level approach 
would be reexamined for appropriate¬ 
ness after 1982. 

An alternative future provision 
would combine the three types of pay¬ 
ment errors—ineligibility, third party 
liability and claims processing—into a 
single payment error. According to 
this approach a single payment error 
tolerance level would be set. A single 
error rate and tolerance level appears 
to be more sensible from a manage¬ 
ment point of view. In addition, States 
would have flexibility to focus their 
corrective action efforts on error types 
that could result in substantial im¬ 
provement in the overall error rate. 

A third possible future provision, 
which would require legislation, would 
provide a bonus to States whose error 
rates were below national tolerance 
levels. 

Federal Fiscal Liability in SSI 

For the SSI program, the Supple¬ 
mental Security Income Quality As¬ 
surance system will determine pay¬ 
ment error rates for State supple¬ 
ments for those States that have both 
optional and mandatory supplements 
which are federally administered. 
There will be no fiscal liability to 
States with federally administered 
mandatory supplements only. Experi¬ 
ence has shown that few cases are left 
in this category and the sampling, if 
continued, would not be cost effective. 

Effective with October 1, 1979. the 
Federal Government will incur liabili¬ 
ty to States with both federally ad¬ 
ministered optional and mandatory 
supplements for which the payment 
error rate exceeds the established 
standard of 4 percent. An intermediate 
standard of 4.85 percent will be effec¬ 
tive for the period October 1, 1978 
through September 30. 1979. This is 
midway between the current rate of 
5.7 percent and the 4-percent stand¬ 
ard. The current rate was determined 
by multiplying the ratio of the pay¬ 
ment error rate for the April 1977- 
September 1977 SSI Quality Assur¬ 
ance sampling period (5.46 percent) to 
the case error rate for the same period 
(7.60 percent), by 8-percent case error. 
The latter figure is derived from a 
combination of the present 5-percent 
tolerance for overpayments to eligibles 
and 3 percent for payments to ineligi- 
bles to which the States have agreed 


in their current agreements with HEW 
for Federal administration of their op¬ 
tional and mandatory supplements. 
The proposed regulation does not pro¬ 
vide comparable conditions for Feder¬ 
al rebuttal under SSI. similar to those 
available to the States under AFDC 
and Medicaid. 

The changes in the method of con¬ 
verting Federal fiscal liability from 
case error rates to payment error rates 
resulting from publication of final reg¬ 
ulations will require a change in the 
current agreements for Federal admin¬ 
istration of State supplements. There 
are presently 22 agreements. Under 
the terms of these agreements, the 
Secretary and the States have agreed 
to renegotiate the provisions for deter¬ 
mining Federal fiscal liability for erro¬ 
neous payments of State supplements 
in accordance with the final regula¬ 
tions. The resulting new provisions of 
the agreement are to be effective ret¬ 
roactively to the date of final publica¬ 
tion of the regulations or the effective 
date of the regulations, whichever is 
later. 

Dated: July 1,1978. 

Joseph A. Califano, Jr.. 

Secretary of Hectlth, 
Education, and Welfare. 

Supplemental Security Income (SSI) 

Part 416 of title 20 of the Code of 
Federal Regulations is amended by 
adding a new §416.2086 to read as fol¬ 
lows: 

§ 416.2086 Federal Liability for Erroneous 
Payment of State Supplementation. 

(a) Applicability. The provisions of 
this section apply only to States which 
have entered into an administration 
agreement under § 416.2005(b) for Fed¬ 
eral administration of both optional 
and mandatory supplements. These 
provisions are effective with the 6- 
month period beginning with October 
1978 or, if a State not under a current 
agreement enters into an agreement, 
the first 6-month period beginning in 
October or in April throughout which 
an agreement is in effect. The provi¬ 
sions of this section do not apply to a 
State for any 6-month period for any 
part of which an agreement is no 
longer in effect. 

(b) Assumption of liability. For each 
State to which paragraph (a) of this 
section applies and with respect to 
which the national standard (as de¬ 
fined in paragraph (c)(1) of this sec¬ 
tion) is exceeded for a specified 6- 
month period, the Secretary shall pay 
or credit to such State 100 percent of 
the dollar equivalent of the amount by 
which the national standard is exceed¬ 
ed, subject to recovery, adjustment 
and recoupment under the provisions 
of paragraph (e) of this section, as 
well as the exclusion specified in para¬ 
graph (f) of this section. 


FEDERAL REGISTER, VOL 43, NO. 131—FRIDAY, JULY 7, 1978 






PROPOSED RULES 


29315 


(c) Definitions. For purposes of this 
section, regardless of other regulations 
in this chapter: 

(1) The “ national standard ” is the 
combined dollar error rate of overpay¬ 
ments (as defined in paragraph (c)(2) 
of this section) and payments to ineli¬ 
gible individuals (as defined in para¬ 
graph (c)(3) of this section) of 4.85 
percent with respect to States which 
have entered into an administration 
agreement under § 416.2005(b) for the 
period October 1978 through Septem¬ 
ber 1979. and 4 percent with respect to 
States which have entered into an ad¬ 
ministration agreement under 
§ 416.2005(b) for periods effective Oc¬ 
tober 1,1979, and later. 

(2) " Overpayment” is the amount by 
which a federally administered State 
supplementary payment to an eligible 
individual for a specified month ex¬ 
ceeds the amount the individual 
should have received for the month. 
An overpayment must be $5 or more 
to be included in the payment error 
rate. 

(3) “Payment to an ineligible indi¬ 
vidual” is any federally administered 
State supplementary payment to an 
individual for a specified month when 
the individual was ineligible to receive 
any amount of either a federally ad¬ 
ministered State supplementary pay¬ 
ment or a Federal supplemental secu¬ 
rity income payment for the month. 

(d) Determination of liability . For 
each 6-month period beginning in Oc¬ 
tober and in April, the Social Security 
Administration shall select and review 
a statistically valid sample of recipi¬ 
ents of federally administered State 
supplementary payments. A separate 
sample shall be selected for each State 
to which this section is applicable (as 
specified in paragraph (a) of this sec¬ 
tion) in the 6-month period. The 
dollar error rate of federally adminis¬ 
tered State supplementary payments 
shall be determined by the Social Se¬ 
curity Administration for each State 
in accordance with the following pro¬ 
cedure: 

(1) Determine the sum of the feder¬ 
ally administered State supplementary 
dollars erroneously paid as overpay¬ 
ments and payments to ineligible indi¬ 
viduals for all sampled individuals in 
the State for the 6-month period. 

(2) Divide the amount determined in 
paragraph (d)(1) of this section by the 
total number of dollars paid as feder¬ 
ally administered State supplementary 
payments to all sampled individuals in 
the State for the 6-month period. 

(3) If the quotient determined in 
paragraph (d)(2) of this section does 
not exceed 0.0485 (4.85 percent) for 
the 6-month periods beginning Octo¬ 
ber 1978 and April 1979, and 0.04 (4 
percent) thereafter, the national 
standard will not have been exceeded 
and the Secretary shall incur no liabil¬ 
ity to the State for erroneous expendi¬ 


ture of State supplementary payments 
for the 6-month period. 

(4) If the quotient determined in 
paragraph (d)(2) of this section ex¬ 
ceeds 0.0485 (4.85 percent) for the 6- 
month periods beginning October 1978 
and April 1979, and 0.04 (4 percent) 
thereaf ter 

(i) Multiply the quotient so deter¬ 
mined by the total number of dollars 
expended as federally administered 
State supplementary payments to all 
recipients in the State for the 6-month 
period; 

(ii) Multiply the total number of dol¬ 
lars expended as federally adminis¬ 
tered State supplementary payments 
to all recipients in the State for the 6- 
month period by 0.0485 (4.85 percent) 
for the 6-month periods beginning Oc¬ 
tober 1978 and April 1979, and 0.04 (4 
percent) thereafter, and 

(Hi) Subtract the product obtained 
in clause (ii) from the product ob¬ 
tained in clause (i). The difference is 
the Federal liability to the State for 
erroneous expenditure of federally ad¬ 
ministered State supplementary pay¬ 
ments for the 6-month period. 

(e) Recovery , Adjustment, and Re¬ 
coupment The Secretary shall under¬ 
take recovery or adjustment or recoup¬ 
ment of overpayments and payments 
to ineligible individuals of federally 
administered State supplementary 
payments. The liability assumed by 
the Secretary to a State under para¬ 
graph (b) shall be adjusted to the 
extent that such recoveries, adjust¬ 
ments, and recoupments are effected 
with respect to recipients in the State. 

(f) Exclusion from liability . The 
amount of payments to ineligible indi¬ 
viduals or overpayments for which the 
Secretary is liable shall be excluded 
for purposes of applying the provi¬ 
sions of §416.2080. 

Aid to Families With Dependent 
Children (AFDC) 

Part 205 of title 45 of the Code of 
Federal Regulations is amended by 
adding a new §205.41 to read as fol¬ 
lows: 

§ 205.41 Federal Financial Participation 
in Relation to Erroneous State Pay¬ 
ments. 

(a) Effective with the April-Septem- 
ber 1978 Quality Control sample 
period, a national payment error rate 
standard and a specific tolerance for 
each State is established for erroneous 
State payments. The national stand¬ 
ard is the 50th percentile of the pay¬ 
ment error rates achieved by all 
States; that is. the median payment 
error rate resulting from ranking the 
State base period payment error rates. 
The tolerance is the national standard 
or the States' base period payment 
error rate less the national improve¬ 
ment rate, whichever is higher. The 
national improvement rate is the per¬ 


centage which represents the historic 
annual payment error rate reduction 
since the April to September 1973 
period. The April 1978 national im¬ 
provement rate is 18 percent; it will be 
recomputed for each following base 
period. A new standard shall be estab¬ 
lished based on each April-September 
sample period which follows. When 
the standard derived in this manner is 
less than 4 percent, 4 percent becomes 
the standard. Each payment error rate 
tolerance established shall be applied 
to the second and third following 6- 
month sample periods for purposes of 
federal financial participation. 

(b) A State which exceeds the pay¬ 
ment error rate national standard in 
the April-September 1978 period (or 
standards established for subsequent 
April-September periods) shall reduce 
its payment error rates to the States’ 
tolerance level. This reduction shall be 
accomplished by the second subse¬ 
quent 6-month period and be main¬ 
tained for the following 6-month 
period. 

(c) States at or below the national 
standard in April-September 1978 (or 
standards established in subsequent 
April-September periods) shall not 
exceed the standard in the second or 
third sampling periods after each 
April-September period. The national 
standard becomes the tolerance level 
for these States. 

(d) Subject to paragraph (e), there 
shall be excluded f rom Federal finan¬ 
cial participation (FFP) in payments 
as Aid to Families with Dependent 
Children a dollar amount equivalent 
to the difference between the payment 
error rate achieved by a State and the 
State’s tolerance prescribed in para¬ 
graph (b) or (c) for the second and 
third 6-month periods after each base 
period in which the States’ payment 
error rate exceeds the tolerance. 

(e) Upon notification of the exclu¬ 
sion of FFP due to erroneous pay¬ 
ment, a State shall have 60 days in 
which to show good cause why the ex¬ 
clusion should not be implemented. 
The Secretary shall con sider, for any 
period that exclusion of FFP is appli¬ 
cable, waiving the exclusion in whole 
or in part where a State can demon¬ 
strate that failure to meet the toler¬ 
ance prescribed in paragraph (b) or (c) 
was due to factors beyond its adminis¬ 
trative control. Examples of such fac¬ 
tors are: 

(1) Disasters such as fire, flood, civil 
disorders, etc., which require the di¬ 
version of significant personnel nor¬ 
mally assigned to AFDC eligibility ad¬ 
ministration, or destroyed or delayed 
access to significant records needed to 
make or maintain accurate eligibility 
determinations: 

(2) Strikes of State staff or other 
government or private personnel nec¬ 
essary to the determination of eligibil¬ 
ity or processing of case changes; 
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(3) Sudden and unanticipated work¬ 
load changes which result from 
changes in Federal law and regulation, 
or rapid, unpredictable caseload 
growth in excess of, for example. 15 
percent for a 6-month period; 

(4) State actions resulting from in¬ 
correct written policy interpretation 
to the State by a Federal official rea¬ 
sonably assumed to be in a position to 
provide such interpretation. 

The failure of a State to act upon nec¬ 
essary legislative changes or to obtain 
budget authorization for needed re¬ 
sources will not constitute a showing 
of good cause. 

(f) The official State payment error 
rate shall be determined as prescribed 
by the Secretary from State quality 
control sample error findings and Fed¬ 
eral quality control subsample data. 
The sample findings will be projected 
to the universe of payments to deter¬ 
mine the Federal financial participa¬ 
tion adjustments as a result of this 
section. 

Medicaid 

42 CFR Part 450 is amended by 
adding a new §450.26 to read as set 
forth below: 

§450.26 Disallowance of Federal financial 
participation for erroneous State pay¬ 
ments. 

(a) Purpose. This section establishes 
rules and procedures for disallowing 
Federal financial participation (FFP) 
in medicaid payments made on behalf 
of ineligible persons, as detected 
through the Medicaid Quality Control 
(MQC) system required under §450.25 
of this part. 

(b) Setting the State’s error rate. Pm 
error rate for each State will be deter¬ 
mined for each MQC review period, in 
accordance with instructions issued by 
HCFA, from State error findings 
under the MQC system. If the Social 
Security Administration (SSA) deter¬ 
mines Medicaid eligibility for certain 
recipients on behalf of the State under 
section 1634 of the Social Security Act, 
erroneous eligibility determinations by 
SSA will not be included in determin¬ 
ing the State’s error rate. 

(c) Establishing the national toler¬ 
ance level Each year, HCFA will es¬ 
tablish a national tolerance level for 
erroneous medicaid payments made on 
behalf of ineligible persons. For the 
first year the national tolerance level 
will be equal to the median of the 
error rates for all States for the July 
through December period. For subse¬ 
quent years the national tolerance 
level will be equal to the median of the 
error rates for all States for the April 
through September period or 4 per¬ 
cent if that is higher. 

(d) Period for corrective action. 
Except for the first year, a State with 
an error rate in excess of the national 


tolerance level will have the period 
October through March immediately 
following the establishment of the na¬ 
tional tolerance level to take correc¬ 
tive action to lo wer it s error rate, with¬ 
out having its FFP reduced. In the 
first year the corrective action period 
will be from January through March 
1978. 

(e) Reduction of FFP. For the April 
through September period in the year 
following the establishment of a na¬ 
tional tolerance level, and for the suc¬ 
ceeding October through March 
period, a State with an error rate in 
excess of the n ation al tolerance level 
shall have its FFP reduced by the 
smaller of— 

(i) The percentage points by which 
its error rate exceeds the national tol¬ 
erance level; or 

(ii) The difference, in percentage 
points, between the State’s error rate 
for the current period and a reduction 
of 18 percent of its error rate used in 
calculating the national tolerance 
level. 

(f) Procedures for reducing FFP. 
Upon notification of the exclusion of 
FFP due to erroneous payment, a 
State shall have 60 days in which to 
show good cause why the exclusion 
should not be implemented. The Sec¬ 
retary shall consider, for any period 
that exclusion of FFP is applicable, 
waiving the exclusion in whole or in 
part where a State can demonstrate 
that failure to meet the tolerance pre¬ 
scribed in paragraph (c) was due to 
factors beyond its administrative con¬ 
trol. Examples of such factors are: 

(1) Disasters such as fire, flood, civil 
disorders, etc., which: 

(1) require the diversion of signifi¬ 
cant personnel normally assigned to 
medicaid eligibility administration, or 

(ii) destroyed or delayed access to 
significant records needed to make or 
maintain accurate eligibility determi¬ 
nations; 

(2) Strikes of State staff or other 
government or private personnel nec¬ 
essary to the determination of eligibil¬ 
ity or processing of case changes; 

(3) Sudden and unanticipated work¬ 
load changes which result from 
changes in Federal law and regulation, 
or rapid, unpredictable caseload 
growth in excess of, for example. 15 
percent for a 6-month period; 

(4) State actions resulting from in¬ 
correct written policy interpretation 
to the State by a Federal official rea¬ 
sonably assumed to be in a position to 
provide such interpretation. 

The failure of a State to act upon nec¬ 
essary legislative changes or to obtain 
budget authorization for needed re¬ 
sources will not constitute a showing 
of good cause. 

(Sec. 1102 of the Social Security Act; 42 
U.S.C. 1302. (Catalog of Federal Domestic 


Assistance Program No. 13.714, Medical As¬ 
sistance Program).) 

CFR Doc. 78-18799 Filed 7-6-78; 8:45 am] 

[ 4110 - 03 ] 

Food and Drug Administration 
[21 CFR Parts 369, 505, 536, 539, 548] 

[Docket No. 77N-00141 

BACITRACIN AND BACITRACIN-CONTAINING 
DRUGS 

Updating and Technical Revisions; Correction 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Correction. 

SUMMARY: This document corrects a 
proposed rule published in the Feder¬ 
al Register of June 13, 1978. The 
original document proposed to amend 
the new animal drug regulations by 
updating certain obsolete sections and 
by making certain technical changes. 

EFFECTIVE DATE: June 13. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

John A Richards, Federal Register 
Writer (HFC-11), Food and Drug 
Administration, Department of 
Health, Education, and Welfare. 
5600 Fishers Lane, Rockville, Md. 
20857, 301-443-2994. 

SUPPLEMENTARY INFORMATION; 
In Doc. 78-16252 appearing at page 
25444 in the Federal Register of 
Tuesday, June 13. 1978, the following 
corrections are made: 

1. On page 25444 in the right 
column, the preamble is corrected in 
the third paragraph under the head¬ 
ing ’’Technical Changes” by deleting 
the last sentence which reads: ”A copy 
of the Food and Drug Administration 
environmental impact assessment is on 
file with the Hearing Clerk (HFC-20), 
Food and Drug Administration.” 

2. On page 25448 in the left column, 
the final paragraph is corrected by de¬ 
leting the last sentence which reads: 
“A copy of the economic impact as¬ 
sessment is on file with the Hearing 
Clerk, Food and Drug Administra¬ 
tion.” 

Dated: June 27, 1978. 

C. D. Van Houveling, 
Director, 

Bureau of Veterinary Medicine. 
CFR Doc. 78-18621 Filed 7-6-78; 8:45 ami 
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[ 4310 - 02 ] 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 
[25 CFR Part 161] 

RIGHTS-OF-WAY OVER INDIAN LANDS 
Proposed Revisions 

June 27, 1978. 

AGENCY: Bureau of Indian Affairs, 
Department of the Interior. 

ACTION: Proposed revisions. 

SUMMARY: The Bureau of Indian Af¬ 
fairs is proposing to make minor revi¬ 
sions to regulations dealing with the 
granting of rights-of-way over and 
across tribal land, individually owned 
Indian land, and Government-owned 
land under the jurisdiction of the 
Bureau of Indian Affairs. Inasmuch as 
the rights-of-way regulations under¬ 
went major revisions in 1968 and sub¬ 
sequently there has been no major leg¬ 
islation affecting rights-of-way over 
and across Indian lands, the revisions 
contained herein are considered neces¬ 
sary as they will clarify certain poli¬ 
cies and procedures concerning the 
granting of rights-of-way. 

DATES: Comments and suggestions 
on the proposed regulations should be 
submitted on or before August 7, 1978. 

ADDRESSES: Comments and sugges¬ 
tions should be sent to the Director, 
Palm Springs Office, Bureau of Indian 
Affairs, 587 South Palm Canyon 
Drive, Palm Springs, Calif. 92262. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard S. McDermott, Director, 
Palm Springs Office, Bureau of 
Indian Affairs, 587 South Palm 
Canyon Drive, Palm Springs, Calif. 
92262, telephone 714-325-2163. 

SUPPLEMENTARY INFORMATION: 
The primary author of this document 
is Richard S. McDermott, Director, 
Palm Springs Office, Bureau of Indian 
Affairs. 587 South Palm Canyon 
Drive, Palm Springs, Calif. 92262, tele¬ 
phone 714-325-2163. The proposed 
changes are the result of designation 
as one of the Bureau of Indian Affairs 
ten major management improvement 
projects. A sub-task force for revision 
of part 161 appointed by the Commis¬ 
sioner of Indian Affairs met in Denver, 
Colo., on August 25-26, 1976. This pro¬ 
posal would revise certain sections of 
the regulations which are considered 
minor in their context. Inasmuch as 
the rights-of-way regulations under¬ 
went major revisions in 1968 and sub¬ 
sequently there has been no major leg¬ 
islation affecting rights-of-way over 
and across Indian lands, the revisions 
contained herein are considered neces¬ 
sary as they will clarify certain poli¬ 
cies and procedures concerning the 
granting of rights-of-way. 


It is therefore proposed to amend 25 
CFR Part 161 to read as follows: 

PART 161—RIGHTS-OF-WAY OVER INDIAN 
LANDS 

1. By revising the first sentence of 
§ 161.3(c) to read as follows: 

§ 161.3 Consent of landowners to grants of 
rights-of-way. 

• * • • ♦ 

(c) The Secretary may issue permis¬ 
sion to survey with respect to, and he 
may grant rights-of-way and service 
line agreements over and across indi¬ 
vidually owned lands without the con¬ 
sent of the individual Indian owner 
when (1) • • • 

• * • • • 

2. By revising the first sentence of 
§ 161.5 to read as follows: 

§ 161.5 Application for right-of-way. 

Written application, in duplicate, for 
a right-of-way shall be filed with the 
Secretary which shall identify the spe¬ 
cific use for which it is being sought. 

• * • 

3. By adding the following sentence 
at the end of § 161.12 to read as fol¬ 
lows: 

§ 161.12 Consideration for right-of-way 
grants. 

• • • The appraised fair market 
value of any or all rights granted or 
damages incurred as a result of the 
right-of-way granted or renewed shall 
be determined by Bureau appraisers 
and will be furnished to the landown¬ 
ers, prior to the issuance of consent 
forms to the applicants. 

4. By revising the first sentence of 
§ 161.20 to read as follows: 

§161.20 Termination of right-of-way 
grants. 

All rights-of-way granted under the 
regulations in this part may be termi¬ 
nable in whole or in part upon 30 days 
written notice from the Secretary 
mailed to the grantee at its latest ad¬ 
dress furnished in accordance with 
§ 161.5(j), for any of the following 
causes: • • • 

Note.— The Department of the Interior 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11821 and OMB Circular 
A-107. 

Rick Lavis, 
Acting Assistant 
Secretary ^-Indian Affairs. 

[FR Doc. 78-18804 Filed 7-6-78: 8:45 am] 


[ 4830 - 01 ] 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 
[26 CFR Parts 1 and 55] 
ILR-218-76] 

INCOME TAX 

Real Estate Investment Trusts 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This document contains 
proposed regulations relating to the 
taxation of real estate investment 
trusts. Changes to the applicable tax 
law were made by the Tax Reform Act 
of 1976 and by the act of January 3, 
1975. All real estate investment trusts 
will be affected by the proposed regu¬ 
lations. 

DATES: Written comments and re¬ 
quests for a public hearing must be de¬ 
livered or mailed by September 5, 
1978. In general, the changes made by 
the Tax Reform Act of 1976 relating 
to real estate investment trusts apply 
to taxable years beginning after Octo¬ 
ber 4, 1976, or to certain court deci¬ 
sions or other determinations occuring 
after that date. Certain changes made 
by the Tax Reform Act of 1976, how¬ 
ever, apply to taxable years ending 
after October 4, 1976. The changes 
made by the act of January 3. 1975. 
apply to certain property acquired 
after December 31, 1973. 

ADDRESS: Send comments and re¬ 
quests for a public hearing to Commis¬ 
sioner of Internal Revenue, Attention: 
CC:LR:T (LR-218-76), Washington, 
D.C. 20224. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles M. Whedbee of the Legisla¬ 
tion and Regulations Division, Office 
of the Chief Counsel, Internal Reve¬ 
nue Service, 1111 Constitution 
Avenue NW., Washington, D.C. 
20224 (Attention: CC:LR:T) (202- 
566-3487, not a toll-free call). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains proposed 
amendments to the Income Tax Regu¬ 
lations (26 CFR part 1) under sections 
856, 857, 858, 859, and 860, of the In¬ 
ternal Revenue Code, which relate to 
real estate investment trusts. Proposed 
amendments that are generally in the 
nature of conforming amendments are 
also made to the relations under the 
following Code sections: 46, 50B, 164, 
172, 275, 316, 381, 441, 442, and 512. 
This document also contains proposed 
procedural and administrative regula¬ 
tions relating to the excise tax im- 
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posed on certain real estate invest¬ 
ment trusts by section 4981 of the 
Code. These amendments are pro¬ 
posed to conform the regulations to 
section 1402(b) and Title XVI of the 
Tax Reform Act of 1976 (Pub. L. 94- 
455: 90 Stat. 1731, 1742) and section 6 
of Pub. L. 93-625 <88 Stat. 2112). This 
document also withdraws a notice of 
proposed ruemaking published in the 
Federal Register for December 7, 
1972. Certain proposed rules contained 
in that document are reproposed with 
certain modifications. The amend¬ 
ments are to be issued under the au¬ 
thority contained in the following sec¬ 
tions of the Internal Revenue Code of 
1954: section 856(d)(4) (90 Stat. 1750, 
26 U.S.C. 856(d)(4)): section 856(e)(5) 
(88 Stat. 2113; 26 U.S.C. 856(e)(5)); sec¬ 
tion 856(f)(2) (90 Stat. 1751; 26 U.S.C. 
856(f)(2)); section 856(g)(2) (90 Stat. 
1753; 26 U.S.C. 856(g)(2)); section 
858(a) (74 Stat. 1008; 26 U.S.C. 858(a)); 
section 859(c) (90 Stat. 1743; 26 U.S.C. 
859(c)); section 859(e) (90 Stat. 1744; 
26 U.S.C. 859(e)); section 6001 (68A 
Stat. 731. 26 U.S.C. 6001); section 6011 
(68A Stat. 732, 26 U.S.C. 6011); section 
6071 (68A Stat. 749, 26 U.S.C. 6071); 
section 6091 (68A Stat. 752, 26 U.S.C. 
6091); Section 7805 (68A Stat. 917, 26 
U.S.C. 7805). The amendments are 
also issued under the authority con¬ 
tained in section 1608(d)(2) of the Tax 
Reform Act of 1976 (90 Stat. 1758). 

Tax Reform Act of 1976 

The Tax Reform Act of 1976 (the 
act) made numerous changes in the 
law relating to the taxation of real 
estate investment trusts (“REITS"). 
The most significant changes are as 
follows: 

Deficiency Dividends . Section 1601 
of the act provides a method by which 
a REIT may be relieved from the pay¬ 
ment of a deficiency in (or be allowed 
a credit or refund with respect to) the 
tax imposed by section 857(b) (1) or 
(3) of the Code. or. in the case of a 
REIT that fails the dividend distribu¬ 
tion requirements of section 857(a)(1), 
the corporate income tax imposed by 
section 11(a) or 1201(a) of the Code. 
The method provided is to allow an 
additional deduction for a dividend 
distribution (which meets the require¬ 
ments of section 859 of the Code) in 
computing the deduction for dividends 
' paid for the taxable year for which 
the deficiency is determined. A REIT 
that pays a deficiency dividend will be 
subject to interest and penalties deter¬ 
mined with respect to the amount of 
the deduction allowed. The proposed 
regulations provide rules for the appli¬ 
cation of the deficiency dividend pro¬ 
cedure. 

Source-of-Income Requirements. In 
order to be taxed as a REIT, a corpo¬ 
ration. trust, or association must 
derive at least 75 percent of its gross 
income from certain passive real estate 


related sources. An additional 15 per¬ 
cent (20 percent for taxable years be¬ 
ginning after 1979) must be from these 
sources or certain other passive 
sources, such as interest or dividends. 
Section 1602 of the act provides that 
where the failure to meet these re¬ 
quirements is due to reasonable cause 
and not due to willful neglect the 
REIT will be deemed to have met 
these requirements. (The REIT also 
must meet two additional conditions: 
The REIT must set forth the nature 
and amount of its gross income quali¬ 
fying for the percentage requirements 
in a schedule attached to its income 
tax return and the inclusion of any in¬ 
correct information in the schedule 
must not be due to fraud.) A REIT 
which receives the benefit of these 
provisions must pay a special tax, de¬ 
termined under a statutory formula, 
with respect to the greater of the 
amount by which it failed either the 
75-percent or 90-percent source-of- 
income requirement. The proposed 
regulations provide rules relating to 
the determination of whether reason¬ 
able cause existed for the failure to 
meet the source-of-income require¬ 
ments. Rules are also proposed relat¬ 
ing to the contents of the schedule 
that must be attached to the income 
tax return and the computation of the 
special tax. 

Property Held for Sale to Customers. 
Section 1603 of the Act repealed the 
prohibition against a REIT holding 
any property primarily for sale to cus¬ 
tomers in the ordinary course of its 
trade or business. Section 1603 of the 
Act also imposes a tax equal to 100 
percent of the net gain from the sale 
or other disposition of property held 
primarily for sale to customers in the 
ordinary course of a trade or business. 
The proposed regulations provide 
rules for the determination of this 100 
percent tax, as well as conforming the 
regulations to the repeal of the prohi¬ 
bition on holding property primarily 
for sale. 

Changes Related to Qualified 
Income. The Act made several changes 
in the rules relating to the gross 
income that qualifies for the 90-per- 
cent and 75-percent source-of-income 
requirements. The definition of quali¬ 
fying income is expanded to include 
rent attributable to incidental person¬ 
al property, where the personal prop¬ 
erty is leased under, or in connection 
with, a lease of real property. Charges 
for certain services customarily fur¬ 
nished in connection with the rental 
of real property will qualify, whether 
or not a separate charge is made for 
the service. A certain portion of fixed 
and contingent rent which would have 
been disqualified under prior law be¬ 
cause it is based on the income or 
profits of subtenants or concession¬ 
aires of the prime tenant of the REIT 
may now qualify. Also, commitment 


fees for agreements to make loans se¬ 
cured by real property (or interests in 
real property) or to purchase or lease 
real property (or interests in real prop¬ 
erty) may now qualify for the source- 
of-income requirements. On the other 
hand, the Act specifically disqualifies 
certain contingent interest based on 
the income or profits of any person. 
The proposed regulations prescribe 
rules for the application of these pro¬ 
visions. 

Changes relating to distribution re - 
quivements. The Act increases the per¬ 
centage of real estate investment trust 
taxable income (computed by exclud¬ 
ing net capital gain) that must be dis¬ 
tributed to shareholders. (This amend¬ 
ment is effective for taxable years be¬ 
ginning after 1979.) The Act also 
modifies rules under section 858 of the 
Code with respect to the election to 
treat a dividend paid after the close of 
the taxable year as having been paid 
during the taxable year for purposes 
of the dividends paid deduction. The 
Act also prohibits a REIT from chang¬ 
ing to or adopting a taxable year other 
than the calendar year. The proposed 
regulations implement these changes 
in the Code. 

Disqualification. The Act provides 
that a REIT which fails to qualify as a 
real estate investment trust will be in¬ 
eligible to re-elect REIT status for 
four taxable years following the dis¬ 
qualification year. The same rule ap¬ 
plies where the REIT revokes its elec¬ 
tion to be a real estate investment 
trust, which is now allowed pursuant 
to the Act. The ban on a new election 
also applies to a successor corporation. 
The four-year ban on a new election 
does not apply, however, if the failure 
to qualify as a REIT was due to rea¬ 
sonable cause (and not due to willful 
neglect) and if fraud is absent. The 
proposed amendments to the regula¬ 
tions provide rules for revoking an 
election to be a REIT, as well as rules 
relating to "reasonable cause" for fail¬ 
ure to qualify and the definition of a 
successor corporation. 

Excise Tax. The Act adds a new sec¬ 
tion 4981 to the Code, which imposes 
an excise tax (effective for taxable 
years beginning after 1979) on a REIT 
that fails to distribute a specified 
amount of its real estate investment 
trust taxable income during the tax¬ 
able year. The proposed regulations 
include administrative and procedural 
rules relating to this excise tax. 

Alternative Tax. The Act imposes an 
alternative tax with respect to undis¬ 
tributed net capital gain, in lieu of the 
flat 30 percent tax on the undistrib¬ 
uted net capital gain of a REIT im¬ 
posed by prior law. The principle 
effect of this amendment is to allow 
the REIT to offset ordinary losses 
against long-term capital gains. The 
proposed amendments conform the 
income tax regulations to these provi¬ 
sions. 
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Net Operating Losses. Section 1606 
of the Act allows a REIT to take the 
net operating loss deduction under sec¬ 
tion 172 of the Code. However, special 
rules restrict the taxable years to 
which the net operating loss of a 
REIT may be carried, and prohibit a 
net operating loss from being carried 
back to a taxable year for which the 
taxpayer is taxed as a REIT. The pro¬ 
posed regulations conform the income 
tax regulations to these provisions. 
Section 1606 of the Act and the pro¬ 
posed regulations also provide rules re¬ 
lating to the amount of a net operat¬ 
ing loss that is absorbed when the loss 
is carried to a taxable year of a quali¬ 
fied REIT. 

Foreclosure Property 

Section 6 of Pub. L. 93-625 amended 
section 856 of the Code to provide that 
a real estate investment trust may 
make an irrevocable election to treat 
as “foreclosure property” certain prop¬ 
erty that it acquires after December 
31, 1973, as the result of having bid in 
such property at foreclosure, or 
having otherwise reduced the property 
to ownership or possession by agree¬ 
ment or process of law, after there was 
a default (or default was imminent) on 
a lease of the property or on an in¬ 
debtedness which the property se¬ 
cured. As long as property retains its 
status as foreclosure property a trust 
is permitted to hold the property pri¬ 
marily for sale to customers in the or¬ 
dinary course of a trade or business 
without incurring the 100 percent tax 
imposed by section 857(b)(6). Property 
generally retains its status as foreclo¬ 
sure property for 2 years after its ac¬ 
quisition, unless an extension of the 2- 
year period is granted. Foreclosure 
property status may be terminated 
before the expiration of the 2-year 
period as the result of a subsequent 
lease of the property which provides 
for (or results in the receipt or accrual 
of) certain “nonqualified” income, as a 
result of certain construction on the 
property, or as the result of certain 
uses of the property by the trust in a 
trade or business. The net income 
from foreclosure property is taxed at 
corporate rates, without regard to the 
surtax exemption. The trust is re¬ 
quired to distribute at least 90 percent 
of the amount by which the net 
income from foreclosure property ex¬ 
ceeds the tax imposed thereon. 

The proposed amendments to the 
regulations describe property (both 
real and personal) that is eligible for 
the election to be treated as foreclo¬ 
sure property and prescribe rules for 
making the election. The proposed 
amendments also provide rules relat¬ 
ing to an extension of the 2-year grace 
period, as well as rules regarding cer¬ 
tain leases, construction activities, and 
business activities with respect to the 
property which can terminate its 


status as foreclosure property. The 
proposed amendments prescribe rules 
with respect to the computation of net 
income from foreclosure property and 
also provide that a net loss from fore¬ 
closure property is taken into account 
in computing real estate investment 
trust taxable income. In order to de¬ 
termine the amount of the dividends 
paid deduction to be taken into ac¬ 
count in computing real estate invest¬ 
ment trust taxable income, the pro¬ 
posed amendments also prescribe rules 
relating to the allocation of dividends 
betw r een real estate investment trust 
taxable income and net income from 
foreclosure property. 

Amendments Relating to the Notice 

of Proposed Rulemaking Published 

December 7, 1972 

Certain amendments to the income 
tax regulations under sections 856 
that were first proposed in a notice of 
proposed rulemaking published on De¬ 
cember 7, 1972, are proposed, with cer¬ 
tain modifications. In this document. 
These amendments primarily relate to 
the definition of interest for purposes 
of section 856(c)(2) and (3) of the 
Code, and contain rules for the alloca¬ 
tion of interest between real property 
and other property where the indebt¬ 
edness is secured by both real proper¬ 
ty and other property. The proposed 
regulations also provide that rent 
based on a fixed percentage or per¬ 
centages of receipts or sales less an 
amount attributable to escalation re¬ 
ceipts will quality as “rents from real 
property” under section 856(c)(2)(B) 
and (3)(B). 

Withdrawal of Notice of Proposed 
Rulemaking 

Because of the significant changes 
made by the Tax Reform Act of 1976 
to the provisions of the Internal Reve¬ 
nue Code relating to real estate invest¬ 
ment trusts, the notice of proposed 
rulemaking relating to real estate in¬ 
vestment trusts published in the Fed¬ 
eral Register (37 FR 26014) on De¬ 
cember 7,1972, is hereby withdrawn. 

Comments and Requests for a Public 
Hearing 

Before adopting these proposed reg¬ 
ulations. consideration will be given to 
any written comments that are sub¬ 
mitted (preferably six copies) to the 
Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A 
public hearing will be held upon writ¬ 
ten request to the Commissioner by 
any person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 

Drafting Information 

The principal author of these pro¬ 
posed regulations was Charles M. 


Whedbee of the Legislation and Regu¬ 
lations Division of the Office of Chief 
Counsel, Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
developing the regulations, both on 
matters of substance and style. 

Proposed Amendments to the 
Regulations 

The proposed amendments to 26 
CFR part 1 and 26 CFR part 55 are as 
follows: 

§1.46 (Deleted 1 

Paragraph 1 Section 1.46 is deleted. 

Par. 2. Section l 46-4(b><2) is amend¬ 
ed by striking out “857(b)(2)(C)” in 
subdivision (U) and inserting in lieu 
thereof “8a7<bH2)(B) (section 
857(bK2)(C). as then in effect, for tax¬ 
able years ending before October 5, 
1976)” and by adding three new sen¬ 
tences after the second sentence, to 
read as set forth below. 

§1.46-4 Limilationn with respect to cer¬ 
tain persons. 


(b) Regulated nestment companies 
and real estate investment 
trusts. • • * 

(2) * • • In the case of a taxable 
year ending after October 4, 1976, real 
estate investment trust taxable 
Income, for purposes of section 46(e) 
and this paraf-uiph. is determined by 
excluding any net capital gain, and by 
computing the deduction for dividends 
paid without regard to capital gains 
dividends (as defined in section 
857(b)(3)(C)). In the case of a real 
estate investment trust, the amount of 
the deduction for dividends paid in¬ 
cludes the amount of deficiency divi¬ 
dends (other than capital gains defi¬ 
ciency dividends) taken into account 
in computing real estate investment 
trust taxable income for the taxable 
year. See section 859(d) for the defini¬ 
tion of deficiency dividends. • * • 


Par. 3. Section 1.50B-5(b)(2> is 
amended by striking out 
“857(b)(2)(C)” in subdivision (ii) and 
inserting in lieu thereof “857(b)(2)(B) 
(section 857(b)(2)(C), as then in effect, 
for taxable years ending before Octo¬ 
ber 5. 1976)” and by adding three new 
sentences after the second sentence, to 
read as set forth below. 

§ 1.50B-5 Limitation* with respect to cer¬ 
tain persons. 

• • * * » 

(b) Regulated investment companies 
and real estate investment 
trusts. • • • 

(2) • • • In the case of a taxable 
year ending after October 4, 1976, real 


FEDERAL REGISTER, VOL 43, NO. 131—FRIDAY, JULY 7, 1978 







29320 


PROPOSED RULES 


estate investment trust taxable 
Income, for purposes of this para¬ 
graph, Is determined by excluding any 
net capital gain, and by computing the 
deduction for dividends paid without 
regard to capital gains dividends (as 
defined in section 857(b)(3)(C)). In the 
case of a real estate investment trust, 
the amount of the deduction for divi¬ 
dends paid includes the amount of de¬ 
ficiency dividends (other than capital 
gains deficiency dividends) taken into 
account in computing real estate in¬ 
vestment trust taxable Income for the 
taxable year. See section 859(d) for 
the definition of deficiency dividends. 

• • • • • 

§1.116-1 [Amended! 

Par. 4. ‘Section 1.116-l(d)(2)(iv) is 
amended by striking out “1.857-4" and 
inserting in lieu thereof “1.857 -6". 

Par. 5. Section 1.164-2 is amended 
by striking out “or (c) of this section" 
in paragraph (f) and inserting in lieu 
thereof “(c), or <h) of this section", 
and by adding a new paragraph (h) at 
the end thereof to read as set forth 
below. 

§ 1.164-2 Deduction denied in case of cer¬ 
tain taxes. 

• • • • • 

(h) Excise tax on real estate invest¬ 
ment trusts . The excise tax imposed on 
certain real estate investment trusts 
by section 4981. 

§1.172 [ Deleted 1 

Par. 6. Section 1.172 is deleted. 

Par. 7. A new paragraph (e) is added 
at the end of § 1.172*2 to read as set 
forth below. 

§ 1.172-2 Net operating loss in case of a 
corporation. 

• • • • • 

(e) Qualified real estate investment 
trusts. For taxable years ending after 
October 4, 1976. the net operating loss 
of a qualified real estate investment 
trust (as defined in § 1.172-12(b)) is 
computed by taking into account the 
adjustments described in section 
857(b)(2) (other than the deduction 
for dividends paid, as defined in sec¬ 
tion 561), as well as the modifications 
required by paragraph (a)(1) of this 
section. Thus, for example, the special 
deductions for dividends received, etc., 
provided in part VIII of subchapter B 
(other than section 248), as well as the 
net operating loss deduction under sec¬ 
tion 172. are not allowed in computing 
the net operating loss of a qualified 
real estate investment trust. 

§ 1.172-4 [Amended] 

Par. 8. Section 1.172-4 is amended as 
follows: 


1. Paragraph CaXIXii) is amended by 
inserting “§ 1.172-12(a>." immediately 
after “of this subparagraph,". 

2. Paragraph (aXIXiii) is amended 
by striking out “and § 1.172-9" and in¬ 
serting in lieu thereof “, §1.172-9, and 
the exception in § 1.172-12(a) M . 

3. Paragraph (aXIXiv) is amended 
by inserting “and § 1.172-12(a)(2)" 
after “Except as provided in subdivi¬ 
sion (v) of this subparagraph". 

4. Paragraphs (aXlXviii) and 
(aXIXix) are each amended by insert¬ 
ing “(except as provided in §1.172- 
12(aX2))" after “be carried back". 

Par. 9. Paragraph (a) of § 1.172-5 is 
amended by adding a new subpara¬ 
graph (5) at the end thereof, to read 
as set forth below. 

§ 1.172-5 Taxable income which is sub¬ 
tracted from net operating loss to de¬ 
termine carryback or carryover. 

(a) Taxable year subject to the Inter¬ 
nal Revenue Code of 1954. • • * 

(5) Qualified real estate investment 
trust Where a net operating loss is 
carried over to a qualified taxable year 
(as defined in § 1.172-12(b)) ending 
after October 4, 1976, the real estate 
investment trust taxable income (as 
defined in section 857(b)(2)) shall be 
used as the “taxable income" for that 
taxable year to determine, under sec¬ 
tion 172(b)(2), the balance of the net 
operating loss available as a carryover 
to a subsequent taxable year. The real 
estate investment trust taxable 
income, however, is computed by ap¬ 
plying the rules applicable to corpora¬ 
tions in paragraph (a)(3) of this sec¬ 
tion. Thus, in computing real estate 
investment trust taxable income for 
purposes of section 172(b)(2), the net 
operating loss deduction for the tax¬ 
able year shall be computed in accord¬ 
ance with paragraph (a)(3)(i) of ths 
section. The principles of this subpara¬ 
graph may be illustrated by the fol¬ 
lowing example: 

Example. Corporation X, a calendar year 
taxpayer, is formed on January 1. 1977. X 
incurs a net operating loss of $100,000 for its 
taxable year 1977, which under section 
172(b)(2), is a carryover to 1978. For 1978 X 
is a qualified real estate investment trust (as 
defined in § 1.172-12(b)) and has real estate 
investment trust taxable income (deter¬ 
mined without regard to the deduction for 
dividends paid or the net operating loss de¬ 
duction) of $150,000. X pays dividends in 

1978 totaling $120,000 that qualify for the 
deduction for dividends paid under section 
857(b)<2XB). The portion of the 1977 net 
operating loss available as a carryover to 

1979 and subsequent years is $70,000 (Le.. 
the excess of the amount of the net operat¬ 
ing loss ($100,000) over the amount of the 
real estate Investment trust taxable income 
for 1978 ($30,000). determined by taking 
Into account the deduction for dividends 
paid allowable under section 857(bX2)(B) 
and without taking into account the net op¬ 
erating loss for 1977). 

• • • • • 


Par. 10. A new §1.172-12 is added 
after § 1.172-11 to read as follows: 

§ 1.172-12 Net operating losses of real 
estate investment trusts. 

(a) Taxable years to which a loss 
may be carried. (1) A net operating 
loss sustained in a qualified taxable 
year (as defined in paragraph (b)(2) of 
this section) ending after October 4. 
1976, shall not be carried back to a 
preceding taxable year and shall be 
carried over to the 8 succeeding tax¬ 
able years. 

(2) A net operating loss sustained in 
a taxable year for which the taxpayer 
is not a qualified real estate invest¬ 
ment trust (as defined in paragraph 
(b)(1) of this section) shall not be car¬ 
ried back to a qualified taxable year 
ending after October 4, 1976. 

(3) A net operating loss sustained in 
a qualified taxable year ending after 
December 31, 1975, and before Octo¬ 
ber 5, 1976, shall be carried back to 
the 3 preceding taxable years and car¬ 
ried over to the 8 succeeding taxable 
years. 

(4) A net operating loss sustained in 
a qualified taxable year ending before 
January 1, 1976, shall be carried back 
to the 3 preceding taxable years and 
carried over to the 8 succeeding tax¬ 
able years, except that a net operating 
loss may be carried to the sixth, sev¬ 
enth, or eighth succeeding taxable 
years only if (i) such year ends after 
October 4, 1976, and (ii) the taxpayer 
is a qualified real estate investment 
trust for such year and for all inter¬ 
vening taxable years following the tax¬ 
able year in which the loss is sus¬ 
tained. For example, if the taxpayer is 
not a qualified real estate investment 
trust for the fifth taxable year follow¬ 
ing the taxable year in which the net 
operating loss is sustained, the loss 
may not be carried to the sixth, sev¬ 
enth, or eighth succeeding taxable 
year. 

(5) A qualified taxable year is a tax¬ 
able year preceding or following the 
taxable year of the net operating loss, 
for purposes of section 172(b)(1), even 
though the loss may not be carried to, 
or allowed as a deduction in, such 
qualified taxable year. Thus, a quali¬ 
fied taxable year ending before Octo¬ 
ber 5, 1976 (for which no net operating 
loss deduction is allowable) is never¬ 
theless a preceding or following tax¬ 
able year for purposes of section 
172(b)(1). Moreover, a qualified tax¬ 
able year ending after October 4, 1976 
(to which a net operating loss cannot 
be carried back because of the last sen¬ 
tence of section 172(bXl)(E)) is never¬ 
theless a preceding taxable year for 
purposes of section 172(b)(1). For pur¬ 
poses of determining, under section 
172(b)(2), the balance of the loss avail¬ 
able as a carryback or carryover to 
other taxable years, however, the net 
operating loss is not reduced on ac- 
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count of such qualified taxable year 
being a preceding or following taxable 
year. 

(b) Definitions. For purposes of this 
section and §§ 1.172-2 and 1.172-5— 

(1) The term “qualified real estate 
investment trust” means, with respect 
to any taxable year, a real estate in¬ 
vestment trust within the meaning of 
part n of subchapter M which is tax¬ 
able for such year under that part as a 
real estate investment trust, and 

(2) The term “qualified taxable 
year” means a taxable year for which 
the taxpayer is a qualified real estate 
investment trust. 

(c) Certain acquisitions to which 
section 3S1 applies. The net operating 
loss of a qualified real estate invest¬ 
ment trust for a taxable year ending 
before January 1, 1976, that may oth¬ 
erwise be carried over to a sixth, sev¬ 
enth, or eighth taxable year under 
paragraph (a)(4) of this section may 
be carried over to such taxable year by 
an acquiring corporation which suc¬ 
ceeds to the net operating loss car¬ 
ryover under section 381(a): 

Provided, That the following two 
conditions are met. First, the acquir¬ 
ing corporation is a qualified real 
estate investment trust for the taxable 
year to which the loss is carried. 
Second, neither the acquiring corpora¬ 
tion nor the distributor or transferor 
corporation has carried the loss over 
to any taxable year which is not a 
qualified taxable year and which pre¬ 
ceded the sixth, seventh, or eighth 
taxable year (as the case may be) to 
which the loss otherwise would be car¬ 
ried. Thus, in order for the net operat¬ 
ing loss of the distributor or transferor 
corporation to be carried over to the 
sixth, seventh, or eighth succeeding 
taxable year by the acquiring corpora¬ 
tion, it is not required that the acquir¬ 
ing corporation be a qualified real 
estate investment trust for any tax¬ 
able year prior to the first taxable 
year of the acquiring corporation to 
which the loss is carried. 

(d) Cross references . See §§ 1.172-2(e) 
and 1.172-5(a)(5) for the computation 
of the net operating loss of a qualified 
real estate investment trust for a tax¬ 
able year ending after October 4, 1976, 
and the amount of a net operating loss 
which is absorbed when carried over to 
a qualified taxable year ending after 
October 4, 1976. 

§ 1.243-2 [Amended! 

Par. 11. Section 1.243-2(c) is amend¬ 
ed by striking out “1.857-4” and insert¬ 
ing in lieu thereof “1.857-6”. 

§ 1.246—1 [Amended] 

Par. 12. Section 1.246-l<d) is amend¬ 
ed by striking out “1.857-4” and insert¬ 
ing in lieu thereof “1.857-6”. 

§1.275 [Deleted] 

Par. 13. Section 1.275 is deleted. 


§ 1.275-1 [Amended] 

Par. 14. Section 1.275-1 is amended 
by striking out “and (e)” and inserting 
in lieu thereof “(e), and (h)”. 

§1.316 [Deleted] 

Par. 15. Section 1.316 is deleted. 

Par. 16. Section 1.316-1 is amended 
as follows: 

1. Paragraph (d) of § 1.316-1 is redes¬ 
ignated as paragraph (e) and a new 
paragraph (d) is inserted immediately 
after paragraph (c), to read as set 
forth below. 

2. A new example (7) is added at the 
end of paragraph (e) (as redesignated), 
to read as set forth below. 

§ 1.316-1 Dividends. 


(d) In the case of a corporation 
which, under the law applicable to the 
taxable year in respect of which a dis¬ 
tribution is made under section 859 
(relating to deficiency dividends), was 
a real estate investment trust (within 
the meaning of section 856), the term 
“dividend”, in addition to the meaning 
set forth in paragraphs (a) and (b) of 
section 316, means a distribution of 
property to its shareholders which 
constitutes a “deficiency dividend” as 
defined in section 859(d). 

(e) • • • 

Example (7). In 1979, a deficiency of 
$48,000 in the tax on real estate investment 
trust taxable income is established against 
corporation R for the taxable year 1977, 
based on an increase in real estate invest¬ 
ment trust taxable income of $100,000. Cor¬ 
poration R complied with the provisions of 
section 859 and in December 1979 distribut¬ 
ed to its stockholders $100,000, which quali¬ 
fied as “deficiency dividends” under section 
859(d). The distribution of $100,000 is a tax¬ 
able dividend. It is immaterial whether cor¬ 
poration R is a real estate investment trust 
for the taxable year 1979 or whether it had 
accumulated or current earnings and profits 
in 1979. 

§ 1.381(c)(17)-(l) [amended] 

Par. 17. The example in § 1.381(c) 
(17)—(l)(f) is amended by striking out 
“paragraph (d) of § 1.316-1” in the 
sixth sentence and inserting in lieu 
thereof “paragraph (e) of § 1.316-1”. 

Par. 18. A new §1.381(0(25)-! is 
added after § 1.381(c)(24)-l, to read as 
follows: 

§ 1.381(cM25)-l Deficiency dividend of 
real estate investment trust. 

(a) Carryover requirement If a dis¬ 
tributor or transferor corporation in a 
transaction to which section 381(a) ap¬ 
plies— 

(1) Was a real estate investment 
trust (within the meaning of section 
856, as in effect for the applicable tax¬ 
able year) for any taxable year ending 
on or before the date of distribution or 
transfer, and 

(2) A determination (as defined in 
section 859(c)) establishes that the 


transferor or distributor corporation is 
liable for the tax imposed by section 
11(a), 56(a), 857(b), or 1201(a) for such 
taxable year, 

then in determining the liability for 
such tax the deduction described in 
section 859 shall be allowed pursuant 
to section 381(c)(25) to such corpora¬ 
tion for the amount of deficiency divi¬ 
dends paid by the acquiring corpora¬ 
tion with respect to the distributor or 
transferor corporation. Except as oth¬ 
erwise provided in this section, the 
provisions of section 859 and the regu¬ 
lations thereunder apply with respect 
to a deficiency dividend deduction al¬ 
lowable pursuant to section 381(c)(25). 

(b) Deficiency dividends paid by the 
acquiring corporation with respect to 
the distributor or transferor corpora¬ 
tion. A deficiency dividend paid by the 
acquiring corporation with respect to 
the distributor or transferor corpora¬ 
tion must be a distribution that would 
satisfy the definition of a deficiency 
dividend under section 859(d) if paid 
by the distributor or transferor corpo¬ 
ration to its own shareholders. The 
distributor, however, shall be paid by 
the acquiring corporation to its own 
shareholders. The distribution also 
shall be paid after the date of distribu¬ 
tion or transfer and on, or within 90 
days after, the date of the determina¬ 
tion but before the acquiring corpora¬ 
tion files a claim under paragraph (c) 
of this section. 

(c) Claim for deduction. A claim for 
deduction under this section shall be 
made by the acquiring corporation on 
form 976. in duplicate, and shall be 
filed within 120 days after the date of 
the determination. The form shall 
contain, or be accompanied by, the in¬ 
formation required under paragraph 
(b)(2) of § 1.859-2 in sufficient detail to 
properly identify the facts with re¬ 
spect to the distributor or transferor 
corporation and the acquiring corpora¬ 
tion. The required certified copy of 
the resolution authorizing the pay¬ 
ment of the dividend shall be that of 
the trustees, board of directors, or 
other authority, of the acquiring cor¬ 
poration. Necessary changes may be 
made in form 976 in order to carry out 
the provisions of this paragraph. The 
claim shall be filed with the district di¬ 
rector, or director of the internal reve¬ 
nue service center, with whom the 
return of the distributor or transferor 
corporation to which the claim relates 
was filed. 

(d) Effect on dividends paid deduc¬ 
tion. A deficiency dividend paid by the 
acquiring corporation that is allowable 
as a deduction to a distributor or 
transferor corporation pursuant to 
section 381(c)(25) shall not become a 
part of the dividends paid deduction of 
the acquiring corporation under sec¬ 
tion 561 for any taxable year. 

(e) SiLCcessive transactions to which 
section 381(a) applies. The provisions 
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of this section shall apply in the case 
of successive transactions to which 
section 381(a) applies. Thus, if X cor¬ 
poration transfers its assets to Y cor¬ 
poration in a transaction to which sec¬ 
tion 381(a) applies and if Y corpora¬ 
tion transfers its assets to Z corpora¬ 
tion in a subsequent transaction to 
which section 381(a) applies, then, 
subject to the provisions of this sec¬ 
tion, X corporation may take a defi¬ 
ciency dividend deduction for the 
amount of deficiency dividends paid 
by Z corporation with respect to X 
corporation. 

Par. 19. Section 1.441-l(b)(3) is 
amended by adding a new sentence at 
the end thereof, to read as set forth 
below. 

§ 1.441-1 Period for computation of tax¬ 
able income. 


(b) Taxable year. • • • 

(3) • • # For rules applicable to the 
adoption of a taxable year by a real 
estate investment trust, see section 860 
and § 1.860-1. 


Par. 20. Section 1.442-1 is amended 
by adding a new sentence at the end of 
paragraph (a)(1), to read as set forth 
below, and by striking out “A corpora¬ 
tion (other than a corporation to 
which subparagraphs (4) or (5) of this 
paragraph applies” in the first sen¬ 
tence of paragraph (c)(1) and inserting 
in lieu thereof “Except as otherwise 
provided in paragraph (c)(4) and (5) of 
this section and § 1.860-1, a corpora¬ 
tion”. 

V 

§ 1.442-1 Change of annual accounting 
period. 

(a) Manner of effecting such 
change.— (1) In general • • • For spe¬ 
cial rules relating to real estate invest¬ 
ment trusts, see section 860 and 
§ 1.860-1. 

• • • • * 

§ 1.443-1 [Amended] 

Par. 21. Section 1.443-l(d)(5) 
is amended by striking out 
“857(b)(2)(D)” and inserting in lieu 
thereof “857(b)(2)(C)”. 

§ 1.512(b)-! [Amended] 

Par. 22. Section 1.512(b)- 
l(c)(2)(iii)(6) is amended by striking 
out “paragraph (b)(1)” and inserting 
in lieu thereof “Paragraph (B) (3) and 
(6) (other than paragraph (b)(6)(ii))”. 

§ 1.562-1 [Amended] 

Par. 23. The example in § 1.562- 
l(b)(2)(iii) is amended by striking out 
“paragraph (d)” in the last sentence 
and inserting in lieu thereof “para¬ 
graph (e)”. 


§1.856 [Deleted] 

Par. 24. Section 1.856 is deleted. 

Par. 25. Section 1.856-1 is amended 
as follows: 

1. Paragraph (a) is amended by strik¬ 
ing- out “The term ‘real estate invest¬ 
ment trust’ means an unincorporated 
trust or unincorporated association” 
and inserting in lieu thereof “The 
term ‘real estate investment trust’ 
means a corporation, trust, or associ¬ 
ation”. 

2. Paragraph (a) is further amended 
by adding a new sentence at the end 
thereof, to read as set forth below. 

3. So much of paragraph (b) as pre¬ 
cedes subparagraph (1) is amended by 
striking out “unincorporated**. 

4. Paragraph (b)(1) is amended by 
inserting “or directors” before the 
comma at the end thereof. 

5. Paragraph (b)(4) is amended by 
inserting in the case of a taxable 
year beginning before October 5, 
1976,” after “Which” and by inserting 
“(other than foreclosure property)” 
after “property”. 

6. Paragraph (b) is amended by rede¬ 
signating subparagraphs (5) and (6) as 
(6) and (7), respectively, and inserting 
a new subparagraph (5) to read as set 
forth below. 

7. Paragraph (c) is amended by strik¬ 
ing out “(4)” in the first sentence and 
inserting in lieu thereof “(5)”, and by 
striking out “(5)” in the first and third 
sentences and inserting in lieu thereof 
“( 6 )”. 

8. So much of paragraph (d) as pre¬ 
cedes paragraph (1) is amended by 
striking out “unincorporated”. 

9. The second sentence of paragraph 
(d)(2) is amended by striking out 
“trust instrument” and inserting in 
lieu thereof “trust instrument or cor¬ 
porate charter or bylaws”, by striking 
out “trustee” each place it appears 
and inserting in lieu thereof “trustee 
or directors”, and by striking out “be¬ 
lieves” and inserting “believe” in lieu 
thereof. 

10. The last sentence of paragraph 
(d)(2) is amended by striking out “in¬ 
vestment trust and” and inserting in 
lieu thereof “investment trust,” and 
by striking out the period at the end 
thereof and inserting in lieu thereof “, 
and the term ‘shares' includes shares 
of stock.” 

11. The first sentence of paragraph 
(d)(4) is amended by striking out “A 
real” and inserting in lieu thereof “In 
the case of a taxable year beginning 
before October 5, 1976, a real” and by 
inserting “(other than foreclosure 
property)” after “property”. 

12. Paragraph (d)(5) is amended by 
striking out “An unincorporated orga¬ 
nization” in the first sentence and in¬ 
serting in lieu thereof “A corporation, 
trust, or association”, and by stiking 
out” § 1.857-6” in the last sentence 
and inserting in lieu thereof “§ 1.857- 
8 ”. 


13. Paragraph (e) is amended by 
striking out “unincorporated trust” 
and inserting in lieu thereof “organi¬ 
zation”. 

14. A new paragraph (f) is added to 
read as set forth below. 

§ 1.856-1 Definition of real estate invest¬ 
ment trust 

(a) In general • • # (See, however, 
paragraph (f) of this section, relating 
to the requirement that, for taxable 
years beginning before October 5. 
1976, a real estate investment trust 
must be an unincorporated trust or 
unincorporated association.) 

(b) Qualifying conditions . • • # 

(5) Which is neither (i) a financial 
institution to which section 585, 586, 
or 593 applies, nor (ii) an insurance 
company to which subchapter L ap¬ 
plies, 

• • # • • 

(f) Unincorporated status required 
for certain taxable years . In the case 
of a taxable year beginning before Oc¬ 
tober 5. 1976, a real estate investment 
trust must be an unincorporated trust 
or unincorporated association. Accord¬ 
ingly, in applying the regulations 
under part II of subchapter M of the 
Code with respect to such a taxable 
year, the term “an unincorporated 
trust or unincorporated association” is 
to be substituted for the term “a cor¬ 
poration. trust, or association” each 
place it appears, and the references to 
“directors” and “corporate charter or 
bylaws” are to be disregarded. 

Par. 26. Section 1.856-2 is amended 
as follows: 

1. Paragraph (b) is amended by strik¬ 
ing out “which began after December 
31, 1960” and inserting in lieu thereof 
“which has not been terminated or re¬ 
voked under section 856(g)(1) or (2)”, 
and by striking out the last sentence 
and inserting three new sentences in 
lieu thereof, to read as set forth below. 

2. Paragraph (c) is revised to read as 
set forth below. 

§ 1.856-2 Limitations. 

• • • • • 

(b) Election. • • • An election 
cannot be revoked with respect to a 
taxable year beginning before October 
5, 1976. Thus, the failure of an organi¬ 
zation to be a qualified real estate in¬ 
vestment trust for a taxable year be¬ 
ginning before October 5, 1976, does 
not have the effect of revoking a prior 
election by the organization to be a 
real estate investment trust, even 
though the organization is not taxable 
under part II of subchapter M for 
such taxable year. See section 856(g) 
and § 1.856-8 for rules under which an 
election may be revoked with respect 
to taxable years beginning after Octo¬ 
ber 4, 1976. 
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(c) Gross income requirements. Sec¬ 
tion 856(c) (2), (3). and (4), provides 
that a corporation, trust, or associ¬ 
ation is not a "real estate investment 
trust" for a taxable year unless it 
meets certain requirements with re¬ 
spect to the sources of its gross income 
for the taxable year. In determining 
whether the gross income of a real 
estate investment trust satisfies the 
percentage requirements of section 
856(c) (2). (3), and (4), the following 
rules shall apply: 

(1) Gross income. For purposes of 
both the numerator and denominator 
in the computation of the specified 
percentages, the term "gross income" 
has the same meaning as that term 
has under section 61 and the regula¬ 
tions thereunder. Thus, in determin¬ 
ing the gross income requirements 
under section 856(c) (2), (3), and (4), a 
loss from the sale or other disposition 
of stock, securities, real property, etc. 
does not enter into the computation. 

(2) Lapse of options. Under section 
85(c)(6)(C), the term "interests in real 
property" includes options to acquire 
land or improvements thereon, and op¬ 
tions to acquire leaseholds of land and 
improvements thereon. However, 
where a corporation, trust, or associ¬ 
ation writes an option giving the 
holder the right to acquire land or im¬ 
provements thereon, or writes an 
option giving the holder the right to 
acquire a leasehold of land or improve¬ 
ments thereon, any income that the 
corporation, trust, or association rec¬ 
ognizes because the option expires un¬ 
exercised is not considered to be gain 
from the sale or other disposition of 
real property (including interests in 
real property) for purposes of section 
856(c) (2)(D) and (3XC). The rule in 
the preceding sentence also applies for 
purposes of section 856(c)(4)(C) in de¬ 
termining gain from the sale or other 
disposition of real property for the 30- 
percent-of-gross-income limitation. 

(3) Commitment fees . For purposes 
of section 856(c) (2)(G) and (3)(G), if 
consideration is received or accrued 
for an agreement to make a loan se¬ 
cured by a mortgage covering both 
real property and other property, or 
for an agreement to purchase or lease 
both real property and other property, 
an apportionment of the consideration 
is required. The apportionment of con¬ 
sideration received or accrued for an 
agreement to make a loan secured by a 
mortgage covering both real property 
and other property shall be made 
under the principles of § 1.856-5(c), re¬ 
lating to the apportionment of inter¬ 
est income. 

(4) Holding period of property. For 
purposes of the 30-percent limitation 
of section 856(c)(4), the determination 
of the period for which property de¬ 
scribed in such section has been held 
is governed by the provisions of sec¬ 
tion 1223 and the regulations thereun¬ 
der. 


(5) Rents from real property and in¬ 
terest See §§ 1.856-4 and 1.856-5 for 
rules relating to rents from real prop¬ 
erty and interest. 

» * • • • 

Par. 27. Section 1.856-3 is amended 
by adding a new sentence at the end of 
paragraph (c) and by adding a new 
paragraph (h) at the end thereof, to 
read as set forth below. 

§ 1.856-3 Definitions. 

* • « • • 

(c) Interests in real property. • • • 
The term "interests in real property" 
also includes options to acquire land 
or improvements thereon, and options 
to acquire leaseholds of land or im¬ 
provements thereon. 

• * • • • 

(h) Net capital gain. The term "net 
capital gain" means the excess of the 
net long-term capital gain for the tax¬ 
able year over the net short-term capi¬ 
tal loss for the taxable year. 

Par. 28. Section 1.856-4 is amended 
as follows: 

1. Paragraph (a) is amended by de¬ 
leting the last two sentences and by 
striking out "limitations" in the first 
sentence and inserting in lieu thereof 
"exceptions". 

2. Paragraphs (b) (1), (2), (3), and (4) 
are redesignated as paragraphs (b) (3), 
(4), (5), and (7), respectively, and so 
much of paragraph (b) as precedes 
paragraph (b)(3), as redesignated, is 
revised to read as set forth below. 

3. Paragraph (b)(3), as redesignated, 
is revised to read as set forth below. 

4. The title and first sentence of 
paragraph (b)(4), as redesignated, are 
revised to read as set forth below. 

5. Paragraph (b)(5), as redesignated, 
is amended by redesignating subdivi¬ 
sions (ii) and (iii) as subdivisions (iii) 
and (iv), respectively. 

6. So much of paragraph (b)(5), as 
redesignated, as precedes subdivision 
(iii) thereof, as redesignated, is revised 
to read as set forth below. 

7. A new paragraph (6) is added to 
read as set forth below. 

§ 1.856-4 Rents from real property. 


(b) Amounts specifically included or 
excluded—( 1) Charges for customary 
services. For taxable years beginning 
after October 4, 1976, the term "rents 
from real property", for purposes of 
paragraphs (2) and (3) of section 
856(c), includes charges for services 
customarily furnished or rendered in 
connection with the rental of real 
property, whether or not the charges 
are separately stated. Services fur¬ 
nished to the tenants of a particular 


building will be considered as custom¬ 
ary if, in the geographic market in 
which the building is located, tenants 
in buildings which are of a similar 
class (such as luxury apartment build¬ 
ings) are customarily provided with 
the service. The furnishing of water, 
heat, light, and air-conditioning, the 
cleaning of windows, public entrances, 
exits, and lobbies, the performance of 
general maintenance and janitorial 
services, the collection of trash, and 
the furnishing of elevator services, 
telephone answering services, inciden¬ 
tal storage space, laundry equipment, 
watchman or guard services, parking 
facilities, and swimming pool facilities 
are examples of services which are cus¬ 
tomarily furnished to the tenants of a 
particular class of buildings in many 
geographic marketing areas. Where it 
is customary, in a particular geograph¬ 
ic marketing area, to furnish electric¬ 
ity to tenants in buildings of a particu¬ 
lar class, the submetering of electricity 
to tenants in such buildings will be 
considered a customary service. To 
qualify as a service customarily fur¬ 
nished, the service must be furnished 
or rendered to the tenants of the real 
estate investment trust or to the 
guests, customers, or subtenants of the 
tenant primarily for the convenience 
or benefit of the tenant. The service 
must be furnished through an inde¬ 
pendent contractor from whom the 
trust does not derive or receive any 
income. See paragraph (b)(5) of this 
section. For taxable years beginning 
before October 5, 1976, the rules in 
paragraph (b)(3) of 26 CFR 1.856-4 
(revised as of April 1,1977), relating to 
the furnishing of services, shall con¬ 
tinue to apply. 

(2) Amounts received with respect to 
certain personal property.—( i) In gen¬ 
eral. In the case of taxable years be¬ 
ginning after October 4, 1976, rent at¬ 
tributable to personal property that is 
leased under, or in connection with, 
the lease of real property is treated 
under section 856(d)(1)(C) as "rents 
from real property" (and thus quali¬ 
fied for purposes of the income source 
requirements) if the rent attributable 
to the personal property is not more 
than 15 percent of the total rent re¬ 
ceived or accrued under the lease for 
the taxable year. If, however, the rent 
attributable to personal property is 
greater than 15 percent of the total 
rent received or accrued under the 
lease for the taxable year, then the 
portion of the rent from the lease that 
is attributable to personal property 
will not qualify as "rents from real 
property". 

(ii) Application. In general, the 15- 
percent test in section 856(d)(1)(C) is 
applied separately to each lease of real 
property. However, where the real 
estate investment trust rents all (or a 
portion of ail) the units in a multiple 
unit project under substantially simi- 
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lar leases (such as the leasing of apart¬ 
ments in an apartment building or 
complex to individual tenants), the 15- 
percent test may be applied with re¬ 
spect to the aggregate rent received or 
accrued for the taxable year under the 
similar leases of the property, by using 
the average of the trust’s aggregate 
adjusted bases of all of the personal 
property subject to such leases, and 
the average of the trust’s aggregate 
adjusted bases of all real and personal 
property subject to such leases. A 
lease of a furnished apartment is not 
considered to be substantially similar 
to a lease of an unfurnished apart¬ 
ment (including an apartment where 
the trust provides only personal prop¬ 
erty, such as major appliances, that is 
commonly provided by a landlord in 
connection with the rental of unfur¬ 
nished living quarters). 

(iii) Taxable years beginning before 
October 5, 1976. In the case of taxable 
years beginning before October 5, 
1976, any amount of rent that is at¬ 
tributable to personal property does 
not qualify as rent from real property. 

(3) Disqualification of rent which 
depends on income or profits of any 
person. Except as provided in para¬ 
graph (b)(6)(ii) of this section, no 
amount received or accrued, directly 
or indirectly, with respect to any real 
property (or personal property leased 
under, or in connection with, real 
property) qualifies as “rents from real 
property” where the determination of 
the amount depends in whole or in 
part on the income or profits derived 
by any person from the property. 
However, any amount so accrued or re¬ 
ceived shall not be excluded from the 
term “rents from real property” solely 
by reason of being based on a fixed 
percentage or percentages of receipts 
or sales (whether or not receipts or 
sales are adjusted for returned mer¬ 
chandise, or Federal, State, or local 
sales taxes). Thus, for example, “rents 
from real property” would include 
rents where the lease provides for dif¬ 
fering percentages of receipts or sales 
from different departments or from 
separate floors of a retail store so long 
as each percentage is fixed at the time 
of entering into the lease and a change 
in such percentage is not renegotiated 
during the term of the lease (including 
any renewal periods of the lease). See 
paragraph (b)(6) of this section for 
rules relating to certain amounts re¬ 
ceived or accrued by a trust which are 
considered to be based on the income 
or profits of a subleasee of the prime 
tenant. The amount received or ac¬ 
crued as rent for the taxable year 
which is based on a fixed percentage 
or percentages of the lessee’s receipts 
or sales reduced by escalation receipts 
(including those determined under a 
formula clause) will qualify as “rents 
from real property”. Escalation re¬ 
ceipts include amounts received by a 


prime tenant from subtenants by 
reason of an agreement that rent shall 
be increased to reflect all or a portion 
of an increase in real estate taxes, 
property insurance, operating costs of 
the prime tenant, or similar items cus¬ 
tomarily included in lease escalation 
clauses. Where in accordance with the 
terms of an agreement an amount re¬ 
ceived or accrued as rent for the tax¬ 
able year includes both a fixed rental 
and a percentage of all or a portion of 
the lessee’s income or profits, neither 
the fixed rental nor the additional 
amount will qualify as “rents from 
real property”. However, where the 
amount received or accrued for the 
taxable year under such an agreement 
includes only the fixed rental, the de¬ 
termination of which does not depend 
in whole or in part on the income or 
profits derived by the lessee, such 
amount may qualify as “rents from 
real property”. An amount received or 
accrued as rent for the taxable year 
which consists, in whole or in part, of 
a percentage of the lessee’s receipts or 
sales in excess of a dollar amount 
fixed at the time the lease is entered 
into may qualify as “rents from real 
property”. In any event, an amount 
will not qualify as “rents from real 
property” if, considering the lease and 
all the surrounding circumstances, the 
arrangement does not conform with 
normal business practice but is in re¬ 
ality used as a means of basing the 
rent on income or profits. The provi¬ 
sions of this subparagraph may be il¬ 
lustrated by the following example: 

Example. A real estate investment trust 
owns land underlying an office building. On 
January 1, 1975, the trust leases the land 
for 50 years to a prime tenant for an annual 
rental of $100x plus 20 percent of the prime 
tenant’s annual gross receipts from the 
office building in excess of a fixed base 
amount of $5.000x. For this purpose the 
lease defines gross receipts as all amounts 
received by the prime tenant from occupan¬ 
cy tenants pursuant to leases of space in the 
office building reduced by the amount by 
which real estate taxes, property insurance, 
and operating costs related to the office 
building for a particular year exceed the 
amount of such items for 1974. The exclu¬ 
sion from gross receipts of increases since 
1974 in real estate taxes, property insur¬ 
ance, and other expenses relating to the 
office building reflects the fact that the 
prime tenant passes on to occupancy ten¬ 
ants by way of a customary lease escalation 
provision the risk that such expenses might 
increase during the term of an occupancy 
lease. The exclusion from gross receipts of 
these expense escalation items will not 
cause the rental received by the real estate 
investment trust from the prime tenant to 
fail to qualify as “rents from real property” 
for purposes of section 856(c). 

(4) Disqualification of amounts re¬ 
ceived from persons owned in whole or 
in part by the trust “rents from real 
property” does not include any 
amount received or accrued, directly 
or indirectly, from any person in 


which the real estate Investment trust 
owns, at any time during the taxable 
year, the specified percentage or 
number of shares of stock (or interest 
in the assets or net profits) of that 
person. • • • 

(5) Furnishing of services or man¬ 
agement of property must be through 
an independent contractor— (t) In gen¬ 
eral No amount received or accrued, 
directly or indirectly, with respect to 
any real property (or any personal 
property leased under, or in connec¬ 
tion with, the real property) qualifies 
as “rents from real property” if the 
real estate investment trust furnishes 
or renders services to the tenants of 
the property or manages or operates 
the property, other than through an 
independent contractor from whom 
the trust itself does not derive or re¬ 
ceive any income. The prohibition 
against the trust deriving or receiving 
any income from the independent con¬ 
tractor applies regardless of the source 
from which the income was derived by 
the independent contractor. Thus, for 
example, the trust may not receive 
any dividends from the independent 
contractor. The requirement that the 
trust not receive any income from an 
independent contractor requires that 
the relationship between the two be 
an arm's-length relationship. The in¬ 
dependent contractor must be ade¬ 
quately compensated for any services 
which are performed for the trust. 
Compensation to an independent con¬ 
tractor determined by reference to an 
unadjusted percentage of gross rents 
will generally be considered to be ade¬ 
quate where the percentage is reason¬ 
able taking into account the going rate 
of compensation for managing similar 
property in the same locality, the ser¬ 
vices rendered, and other relevant fac¬ 
tors. The Independent contractor must 
not be an employee of the trust (i.e., 
the manner in which he carries out his 
duties as independent contractor must 
not be subject to the control of the 
trust). Although the cost of services 
which are customarily rendered or fur¬ 
nished in connection with the rental 
of real property may be borne by the 
trust, the services must be furnished 
or rendered through an independent 
contractor. Furthermore, the facilities 
through which the services are fur¬ 
nished must be maintained and oper¬ 
ated by an independent contractor. 
For example, if a heating plant is lo¬ 
cated in the building, it must be main¬ 
tained and operated by an independ¬ 
ent contractor. To the extent that ser¬ 
vices (other than those customarily 
furnished or rendered in connection 
with the rental of real property) are 
rendered to the tenants of the proper¬ 
ty by the independent contractor, the 
cost of the services must be borne by 
the independent contractor, a separate 
charge must be made for the services, 
the amount of the separate charge 
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must be received and retained by the 
independent contractor, and the inde¬ 
pendent contractor must be adequate¬ 
ly compensated for the services. 

(ii) Trustee functions. The trustees 
or directors of the real estate invest¬ 
ment trust are not required to dele¬ 
gate or contract out their fiduciary 
duty to manage the trust itself, as dis¬ 
tinguished from rendering or furnish¬ 
ing services to the tenants of its prop¬ 
erty or managing or operating the 
property. Thus, the trustees or direc¬ 
tors may do all those things necessary, 
in their fiduciary capacities, to 
manage and conduct the affairs of the 
trust itself. For example, the trustees 
or directors may establish rental 
terms, choose tenants, enter into and 
renew leases, and deal with taxes, in¬ 
terest, and insurance, relating to the 
trust's property. The trustees or direc¬ 
tors may also make capital expendi¬ 
tures with respect to the trust’s prop¬ 
erty (as defined in section 263) and 
may make decisions as to repairs of 
the trust’s property (of the type which 
would be deductible under section 
162). the cost of which may be borne 
by the trust. 

* • • • • 

(6) Amounts based on income or 
profits of subtenants, (i) Except as pro¬ 
vided in paragraph (b)(6)(ii) of this 
section, if a trust leases real property 
to a tenant under terms other than 
solely on a fixed sum rental (for exam¬ 
ple, a percentage of the tenant s gross 
receipts), and the tenant subleases all 
or a part of such property under an 
agreement which provides for a rental 
based in whole or in part on the 
income or profits of the sublessee, the 
entire amount of the rent received by 
the trust from the prime tenant with 
respect to such property is disqualified 
as “rents from real property”. 

(ii) Exception. For taxable years be¬ 
ginning after October 4, 1976, section 
856(d)(4) provides an exception to the 
general rule that amounts received or 
accrued, directly or indirectly, by a 
real estate investment trust do not 
qualify as rents from real property if 
the determination of the amount de¬ 
pends in whole or in part on the 
income or profits derived by any 
person from the property. This excep¬ 
tion applies where the trust rents 
property to a tenant (the prime 
tenant) for a rental which is based, in 
whole or in part, on a fixed percentage 
or percentages of the receipts or sales 
of the prime tenant, and the rent 
which the trust receives or accrues 
from the prime tenant pursuant to the 
lease would not qualify as “rents from 
real property” solely because the 
prime tenant receives or accrues from 
subtenants (including concessionaires) 
rents or other amounts based on the 
income or profits derived by a person 
from the property. Under the excep¬ 


tion. only a proportionate part of the 
rent received or accrued by the trust 
does not qualify as “rents from real 
property”. The proportionate part of 
the rent received or accrued by the 
trust which is non-qualified is the 
lesser of the following two amounts: 

(A) The rent received or accrued by 
the trust from the prime tenant pursu¬ 
ant to the lease, that is based on a 
fixed percentage or percentages of re¬ 
ceipts or sales, or 

(B) The product determined by mul¬ 
tiplying the total rent which the trust 
receives or accrues from the prime 
tenant pursuant to the lease by a frac¬ 
tion, the numerator of which is the 
rent or other amount received by the 
prime tenant that is based, in whole or 
in part, on the income or profits de¬ 
rived by any person from the proper¬ 
ty. and the denominator of which is 
the total rent or other amount re¬ 
ceived by the prime tenant from the 
property. 

For example, assume that a real estate 
investment trust owns land underlying 
a shopping center. The trust rents the 
land to the owner of the shopping 
center for an annual rent of $10x plus 
2 percent of the gross receipts which 
the prime tenant receives from subten¬ 
ants who lease space in the shopping 
center. Assume further that, for the 
year in question, the prime tenant de¬ 
rives total rent from the shopping 
center of $100x and, of that amount, 
$25x is received from subtenants 
whose rent is based, in whole or in 
part, on the income or profits derived 
from the property. Accordingly, the 
trust will receive a total rent of $12x, 
of which $2x is based on a percentage 
of the gross receipts of the prime 
tenant. The portion of the rent which 
is disqualified is the lesser of $2x (the 
rent received by the trust which is 
based on a percentage of gross re¬ 
ceipts), or $3x, ($12 multiplied by 
$25x/$100x). Accordingly, $10x of the 
rent received by the trust qualifies as 
“rents from real property” and $2x 
does not qualify. 

• • + • • 

Pah. 29. New §§ 1.856-5, 1.856-6, 

1.856- 7, 1.856-8, and 1.856-9, as set 
forth below, are added after section 

1.856- 4. 

§ 1.856-5 Interest. 

(a) In general In computing the per¬ 
centage requirements in section 856(c) 
(2)(B) and (3)(B), the term “interest” 
includes only an amount which consti¬ 
tutes compensation for the use or for¬ 
bearance of money. For example, $ fee 
received or accrued by a lender which 
is in fact a charge for services per¬ 
formed for a borrower rather than a 
charge for the use of borrowed money 
is not includable as interest. 

(b) Where amount depends on 
income or profits of any person. 


Except as provided in paragraph (d) of 
this section, any amount received or 
accrued, directly or indirectly, with re¬ 
spect to an obligation is not includable 
as interest for purposes of section 
856(c) (2)(B) and (3)(B) if. under the 
principles set forth in paragraph (b) 
(3) and (6)(i) of § 1.856-4, the determi¬ 
nation of the amount depends in 
whole or in part on the income or 
profits of any person (whether or not 
derived from property secured by the 
obligation). Thus, for example, if in 
accordance with a loan agreement an 
amount is received or accrued by the 
trust with respect to an obligation 
which includes both a fixed amount of 
interest and a percentage of the bor¬ 
rower’s income or profits, neither the 
fixed interest nor the amount based 
upon the percentage will qualify as in¬ 
terest for purposes of section 856(c) 
(2)(B) and (3KB). This paragraph and 
paragraph (d) of this section apply 
only to amounts received or accrued in 
taxable years beginning after October 
4. 1976, pursuant to loans made after 
May 27, 1976. For purposes of the pre¬ 
ceding sentence, a loan is considered 
to be made before May 28. 1976, if it is 
made pursuant to a binding commit¬ 
ment entered into before May 28. 
1976. 

(c) Apportionment of interest. Where 
a mortgage covers both real property 
and other property an apportionment 
of the interest income must be made 
for purposes of the 75-percent require¬ 
ment of section 856(c)(3). For purposes 
of the 75-percent requirement the ap¬ 
portionment shall be made as follows: 

(1) If the loan value of the real prop¬ 
erty is equal to or exceeds the amount 
of the loan, then the entire interest 
income shall be apportioned to the 
real property. 

(2) If the amount of the loan ex¬ 
ceeds the loan value of the real prop¬ 
erty, then the interest income appor¬ 
tioned to the real property is an 
amount equal to the interest income 
multiplied by a fraction, the numera¬ 
tor of which is the loan value of the 
real property, and the denominator of 
which is the amount of the loan. The 
interest income apportioned to the 
other property is an amount equal to 
the excess of the total interest income 
over the interest income apportioned 
to the real property. 

For purposes of this paragraph, the 
loan value of the real property is the 
fair market value of the property, de¬ 
termined as of the date on which the 
commitment by the trust to make the 
loan becomes binding on the trust. In 
the case of a loan purchased by the 
trust, the loan value of the real prop¬ 
erty is the fair market value of the 
property, determined as of the date on 
which the commitment by the trust to 
purchase the loan becomes binding on 
the trust. However, in the case of a 
construction loan or other loan made 
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for purposes of improving or develop¬ 
ing real property, the loan value of the 
real property is the fair market value 
of the land plus the reasonably esti¬ 
mated cost of the improvements or de¬ 
velopments which will secure the loan 
and which are to be constructed from 
the proceeds of the loan. The fair 
market value of the land and the rea¬ 
sonably estimated cost of improve¬ 
ments or developments shall be deter¬ 
mined as of the date on which a com¬ 
mitment to make the loan becomes 
binding on the trust. For purposes of 
this paragraph, the amount of the 
loan means the highest principal 
amount of the loan outstanding 
during the taxable year. 

<d) Exception. Section 856(f)(2) pro¬ 
vides an exception to the general rule 
that amounts received, directly or in¬ 
directly, with respect to an obligation 
do not qualify as “interest" where the 
determination of the amounts depends 
in whole or in part on the income or 
profits of any person. The exception 
applies where the trust receives or ac¬ 
crues, with respect to the obligation of 
its debtor, an amount that is based in 
whole or in part on a fixed percentage 
or percentages of receipts or sales of 
the debtor, and the amount would not 
qualify as interest solely because the 
debtor has receipts or sale proceeds 
that are based on the income or prof¬ 
its of any person. Under this exception 
only a proportionate part of the 
amount received or accrued by the 
trust fails to qualify as interest for 
purposes of the percentage-of-income 
requirements of section 856(c) (2) and 
(3). The proportionate part of the 
amount received or accrued by the 
trust that is non-qualified is the lesser 
of the following two amounts: 

(1) The amount received or accrued 
by the trust from the debtor with re¬ 
spect to the obligation that is based on 
a fixed percentage or percentages of 
receipts or sales, or 

(2) The product determined by mul¬ 
tiplying by a fraction the total amount 
received or accrued by the trust from 
the debtor with respect to the obliga¬ 
tion. The numerator of the fraction is 
the amount of receipts or sales of the 
debtor that is based, in whole or in 
part, on the income or profits of any 
person and the denominator is the 
total amount of the receipts or sales of 
the debtor. For purposes of the pre¬ 
ceding sentence, the only receipts or 
sales to be taken into account are 
those taken into account in determin¬ 
ing the payment to the trust pursuant 
to the loan agreement. 

§ 1.856-6 Foreclosure property. 

(a) In general. Under section 856(e) a 
real estate investment trust may make 
an irrevocable election to treat as 
“foreclosure property” certain real 
property (including interests in real 
property), and any personal property 


incident to the real property, acquired 
by the trust after December 31, 1973. 
This section prescribes rules relating 
to the election, including rules relating 
to property eligible for the election. 
This section also prescribes rules relat¬ 
ing to extensions of the general two- 
year period (hereinafter the “grace 
period”) during which property re¬ 
tains its status as foreclosure property, 
as well as rules relating to early termi¬ 
nation of the grace period under sec¬ 
tion 856(eX4). The election to treat 
property as foreclosure property does 
not alter the character of the income 
derived therefrom (other than for pur¬ 
poses of section 856(c) (2)(F) and 

(3)(F)). For example, if foreclosure 
property is sold, the determination of 
whether it is property described in sec¬ 
tion 1221(1) will not be affected by the 
fact that it is foreclosure property. 

(b) Property eligible for the elec - 
tion—il) Rules relating to acquisi¬ 
tions. In general, the trust must ac¬ 
quire the property after December 31, 
1973, as the result of having bid in the 
property at foreclosure, or having oth¬ 
erwise reduced the property to owner¬ 
ship or possession by agreement or 
process of law, after there was default 
(or default was imminent) on a lease 
of the property (where the trust was 
the lessor) or on an indebtedness owed 
to the trust which the property se¬ 
cured. Foreclosure property which se¬ 
cured an indebtedness owed to the 
trust is acquired for purposes of sec¬ 
tion 856(e) on the date on which the 
trust acquires ownership of the prop¬ 
erty for Federal income tax purposes. 
Foreclosure property which a trust 
owned and leased to another is ac¬ 
quired for purposes of section 856(e) 
on the date on which the trust ac¬ 
quires possession of the property from 
its lessee. A trust will not be consid¬ 
ered to have acquired ownership of 
property for purposes of section 856(e) 
where it takes control of the property 
as a mortgagee-in-possession and 
cannot receive any profit or sustain 
any loss with respect to the property 
except as a creditor of the mortgagor. 
A trust may be considered to have ac¬ 
quired ownership of property for pur¬ 
poses of section 856(e) even through 
legal title to the property is held by 
another person. For example, where, 
upon foreclosure of a mortgage held 
by the trust, legal title to the property 
is acquired in the name of a nominee 
for the exclusive benefit of the trust 
and the trust is the equitable owner of 
the property, the trust will be consid¬ 
ered to have acquired ownership of 
the property for purposes of section 
856(e). Generally, the fact that under 
local law the mortgagor has a right of 
redemption after foreclosure is not rel¬ 
evant in determining whether the 
trust has acquired ownership of the 
property for purposes of section 
856(e). Property is not ineligible for 


the election solely because the proper¬ 
ty, in addition to securing an indebted¬ 
ness owed to the trust, also secures 
debts owed to other creditors. Proper¬ 
ty eligible for the election includes a 
building or other improvement which 
has been constructed on land owned 
by the trust and which is acquired by 
the trust upon default of a lease of the 
land. 

(2) Personal property. Personal prop¬ 
erty (including personal property not 
subject to a mortgage or lease of the 
real property) will be considered inci¬ 
dent to a particular item of real prop¬ 
erty if the use of the personal proper¬ 
ty i3 an ordinary and necessary corol¬ 
lary of the use to which the real prop¬ 
erty is put. In the case of a hotel, such 
items as furniture, appliances, linens, 
china, food, etc. would be examples of 
incidental personal property. Personal 
property eligible for the election in¬ 
cludes personal property acquired 
after the acquisition of the real prop¬ 
erty if the personal property is inci¬ 
dent to the real property. Personal 
property used in a trade or business 
conducted on the property will be con¬ 
sidered property eligible for the elec¬ 
tion. Also, personal property which is 
incident to the real property and 
which is placed in the building or 
other improvement in the course of 
the completion of construction is eligi¬ 
ble for the election. 

(3) Property with respect to which 
default is anticipated. Property is not 
eligible for the election to be treated 
as foreclosure property if the loan or 
lease with respect to which the default 
occurs (or is imminent) was made or 
entered into (or the lease or indebted¬ 
ness was acquired) by the trust with 
an intent to evict or foreclose, or when 
the trust knew or had reason to know 
that default would occur. For purposes 
of the preceding sentence, a trust will 
not be considered to have known or 
have had reason to know that default 
would occur with respect to a particu¬ 
lar lease or loan, if the lease or loan 
was made pursuant to a binding com¬ 
mitment entered into by the trust at a 
time when it did not know (or have 
reason to know) that default would 
occur. 

(c) Election—i 1) In general The 
election to treat property as foreclo¬ 
sure property shall be made on a prop- 
erty-by-property basis. For this pur¬ 
pose an election must include all of 
the eligible real property acquired by 
the trust upon the default (or as a 
result of the imminence of default) on 
a particular lease (where the trust is 
the lessor) or on a particular indebted¬ 
ness owed to the trust. For example, if 
a loan made by a trust is secured by 
two separate tracts of land located in 
different cities, and the trust acquires 
both tracts on foreclosure upon the 
default (or imminence of default) of 
the loan, both tracts constitute the 
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foreclosure property, and the trust 
must Include both tracts in the elec¬ 
tion. All of the eligible personal prop¬ 
erty incident to the real property must 
also be included in the election. 

(2) Time for making election. The 
election to treat property as foreclo¬ 
sure property must be made on or 
before the due date (including exten¬ 
sions of time) for filing the trust's 
income tax return for the taxable year 
in which the trust acquires the proper¬ 
ty with respect to which the election is 
being made, or April 3, 1975, which¬ 
ever is later. 

(3) Manner of making the election. 
An election made after [the date this 
notice of proposed rulemaking is 
adopted as a Treasury Decision] shall 
be made by a statement attached to 
the income tax return for the taxable 
year in which the trust acquired the 
property with respect to which the 
election is beLng made. The statement 
shall indicate that the election is made 
under section 856(e) and shall identify 
the property to which the election ap¬ 
plies. The statement shall also set 
forth— 

(i) The name, address, and taxpayer 
identification number of the trust. 

(ii) The date the property was ac¬ 
quired by the trust, and 

Oil) A brief description of how the 
real property was acquired, including 
the name of the person or persons 
from whom the real property was ac¬ 
quired and a description of the lease 
or Indebtedness with respect to which 
default occurred or was imminent. 

An election made on or before [the 
date this notice of proposed rulemak¬ 
ing is adopted as a Treasury decision] 
shall be filed in the manner prescribed 
in 26 CFR 10.1(f) (revised as of April 1, 
1977) (temporary regulations relating 
to the election to treat property as 
foreclosure property) as in effect when 
the election is made. 

(4) Status of taxpayer. In general, a 
taxpayer may make an election with 
respect to an acquisition of property 
only if the taxpayer is a qualified real 
estate Investment trust for the taxable 
year in which the acquisition occurs. 
If, however, the taxpayer establishes, 
to the satisfaction of the district direc¬ 
tor for the internal revenue district in 
which the taxpayer maintains its prin¬ 
cipal place of business or principal 
office or agency, that its failure to be 
a qualified real estate investment trust 
for a taxable year was due to reason¬ 
able cause and not due to willful ne¬ 
glect, the taxpayer may make the elec¬ 
tion with respect to property acquired 
in such taxable year. The principles of 
§§1.856-7(0 and 1.856-8(d) (including 
the principles relating to advice of 
counsel) will apply in determining 
whether, for purposes of this subpara¬ 
graph, the failure of the taxpayer to 
be a qualified real estate investment 
trust for the taxable year in which the 


property is acquired was due to rea¬ 
sonable cause and not due to willful 
neglect. The rules relating to the ter¬ 
mination of foreclosure property 
status in section 856(e)(4) (but not the 
tax on income from foreclosure prop¬ 
erty imposed by section 857(b)(4)) 
apply even though the taxpayer is not 
a qualified real estate investment 
trust. 

(d) Termination of 2-year grace 
period; subsequent leases—(1) In gener¬ 
al Under section 856(e)(4)(A), all of 
the real property which is acquired 
pursuant to the default (or imminence 
of default) of a particular lease or par¬ 
ticular indebtedness (and any personal 
property incident to the real property) 
shall cease to be foreclosure property 
on the first day (occurring on or after 
the day on which the trust acquired 
the property) on which the trust 
either— 

(1) Enters into a lease with respect to 
any of the property which, by its 
terms, will give rise to income of the 
trust which is not described in section 
856(c)(3) (other than section 
856(c)(3)(F)). or 

(ii) Receives or accrues, directly or 
indirectly, any amount which is not 
described in section 856(c)(3) (other 
than section 856(c)(3KF)) pursuant to 
a lease with respect to any of the real 
property entered into by the trust on 
or after the day the trust acquired the 
property. 

For example, assume the trust ac¬ 
quires a shopping center upon the de¬ 
fault of an indebtedness owed to the 
trust. Also assume that the trust sub¬ 
sequently enters into a lease with re¬ 
spect to one of several stores in the 
shopping center that requires the 
leasee to pay rent to the trust which is 
not income described in section 
856(c)(3) (other than section 
856(cX3XF)). In such case, the entire 
shopping center will cease to be fore¬ 
closure property on the day the trust 
enters into the lease. 

(2) Extensions or renewals of leases. 
Generally, the extension or renewal of 
a lease of foreclosure property will be 
treated as the entering into of a new 
lease only if the trust has a right to re¬ 
negotiate the terms of the lease. If, 
however, by operation of law or by 
contract, the acquisition of the fore¬ 
closure property by the trust termi¬ 
nates a preexisting lease of the proper¬ 
ty. or gives the trust a right to termi¬ 
nate the lease, then for purposes of 
section 856(e)(4)(A), a trust, in such 
circumstances, will not be considered 
to have entered into a lease with re¬ 
spect to the property solely because 
the terms of the preexisting lease are 
continued in effect after foreclosure 
without substantial modification. The 
letting of rooms in a hotel or motel 
does not constitute the entering into a 
lease for purposes of section 
856(e)(4)(A). 


(3) Rent attributable to personal 
property. Solely for the purposes of 
section 856(e)(4)(A), if a trust enters 
into a lease with respect to real prop¬ 
erty on or after the day upon which 
the trust acquires such real property 
by foreclosure, and a portion of the 
rent from such lease is attrbutable to 
personal property which is forclosure 
property incident to such real proper¬ 
ty. such rent attributable to the inci¬ 
dental personal property will not be 
considered to terminate the status of 
such real property Cor such incidental 
personal property) as foreclosure 
property. 

• (e) Termination of 2-year grace 
period; completion of construction — 
(1) In general Under section 
856(e)(4)(B) property ceases to be 
foreclosure property on the first day 
(occurring on or after the day on 
which the trust acquired the property) 
on which any construction takes place 
on the property, other than comple¬ 
tion of a building (or completion of 
any other improvement) where more 
than 10 percent of the construction of 
the building (or other improvement) 
was completed before default became 
imminent. If more than one default 
occurred with respect to an indebted¬ 
ness or lease in respect of which there 
is an acquisition, the more-than-10- 
percent test (including the rules pre¬ 
scribed in this paragraph relating to 
the test) will not be applied at the 
time a particular default became im¬ 
minent if it is clear that the acquisi¬ 
tion did not occur as the result of such 
default. For example, if the debtor 
fails to make four consecutive pay¬ 
ments of principal and interest on the 
due dates, and the trust takes action 
to acquire the property securing the 
debt only after the fourth default be¬ 
comes imminent, the 10-percent test is 
applied at the time the fourth default 
became imminent (even though the 
trust would not have foreclosed on the 
property had not all four defaults oc¬ 
curred). 

(2) Determination of percentage of 
completion. The determination of 
whether the construction of a building 
or other Improvement was more than 
10 percent complete when default 
became Imminent shall be made by 
comparing the total direct costs of 
construction incurred with respect to 
the budding or other improvement as 
of the date default became imminent 
with the estimated total direct costs of 
construction as of such date. If the 
building or other improvement quali¬ 
fies as more than 10 percent complete 
under this method, the building or 
other improvement shall be considered 
to be more than 10 percent complete. 
For purposes of this subparagraph, 
direct costs of construction include the 
cost of labor and materials which are 
directly connected with the construc¬ 
tion of the building or improvement. 
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Thus, for example, direct costs of con¬ 
struction incurred as of the date de¬ 
fault became imminent would include 
amounts paid, or for which liability 
has ben incurred, for labor which has 
been performed as of such date that is 
directly connnected with the construc¬ 
tion of the building or other improve¬ 
ment and for building materials and 
supplies used or consumed in connec¬ 
tion with the construction as of such 
date. For purposes of applying the 10- 
percent test the trust may also take 
into account the cost of building mate¬ 
rials and supplies which have been de¬ 
livered to the construction site as of 
the date default became imminent and 
which are to be used or consumed in 
connection with the construction. On 
the other hand, architect’s fees, ad¬ 
ministrative costs of the developer or 
builder, lawyers’ fees, and expenses in¬ 
curred in connection with obtaining 
zoning approval or building permits 
are not considered to be direct costs of 
construction. Any construction by the 
trust as mortgagee-in-possession is 
considered to have taken place after 
default resulting in acquisition of the 
property became imminent. Generally, 
the trust’s estimate of the total direct 
costs of completing construction as of 
the date the default became Imminent 
will be accepted, provided that the es¬ 
timate is reasonable, in good faith, and 
is based on all of the data reasonably 
available to the trust when the trust 
undertakes completion of construction 
of the building or other improvement. 
Appropriate documentation which 
shows that construction was more 
than 10 percent complete when de¬ 
fault became imminent must be availa¬ 
ble at the principal place of business 
of the trust for inspection in connec¬ 
tion with an examination of the 
income tax return. Construction in¬ 
cludes the renovation of a building, 
such as the remodeling of apartments, 
or the renovation of an apartment 
building to convert rental units to a 
condominium. The renovation must be 
more than 10 percent complete (deter¬ 
mined by comparing the total direct 
cost of the physical renovation which 
has been incurred when default 
became imminent with the estimated 
total direct cost of renovation as of 
such date) when default became immi¬ 
nent in order for the property not to 
lose its status as foreclosure property 
if the trust undertakes the renovation. 

(3) Modification of a building or im¬ 
provement . Generally, the terms 
’’building” and ’‘improvement” in sec¬ 
tion 856(e)(4)(B) mean the building or 
improvement (including any Integral 
part thereof) as planned by the mort¬ 
gagor or lessee (or other person in pos¬ 
session of the property, if appropriate) 
as of the date default became immi¬ 
nent. The trust, however, may esti¬ 
mate the total direct costs of construc¬ 
tion and complete the construction of 


the building or other improvement by 
modifying the building or other im¬ 
provement as planned as of the date 
default became imminent so as to 
reduce the estimated direct cost of 
construction of the building or im¬ 
provement. If the trust does so modify 
the planned construction of the build¬ 
ing or improvement, the 10-percent 
test is to be applied by comparing the 
direct costs of construction incurred as 
of the date default became imminent 
that are attributable to the building or 
improvement as modified, with the es¬ 
timated total direct costs (as of such 
date) of construction of the building 
or other improvement as modified. 
The trust, in order to meet the 10-per¬ 
cent test, may not, however, modify 
the planned building or improvement 
by reducing the estimated direct cost 
of construction to such an extent that 
the building or improvement is not 
functional. 

Also, the trust may make subsequent 
modifications which increase the 
direct cost of construction of the 
building or improvement if such modi¬ 
fications— 

(i) Are required by a Federal, State, 
or local agency, or 

(ii) Are alterations that are either 
required by a prospective lessee or 
purchaser as a condition of leasing or 
buying the property or are necessary 
for the property to be used for the 
purpose planned at the time default 
became imminent. 

The preceding sentence applies, how¬ 
ever, only if the building or improve¬ 
ment, as modified, was more than 10 
percent complete when default 
became imminent. A building complet¬ 
ed by the trust will not cease to be 
foreclosure property solely because 
the building is used in a manner other 
than that planned by the defaulting 
mortgagor or lessee. Thus, for exam¬ 
ple, assume a trust acquired on fore¬ 
closure a planned apartment building 
which was 2 percent complete when 
default became imminent and that the 
trust completes the building without 
modifications which increase the 
direct cost of construction. The prop¬ 
erty will not cease to be foreclosure 
property by reason of section 
856(e)(4)(B) solely because the trust 
sells the dewelling units in the build¬ 
ing as condominium units, rather than 
holding them for rent as planned by 
the defaulting mortgagor. (See. how¬ 
ever, section 856(eX4)(C) and para¬ 
graph (f)(2) of this section for rules re¬ 
lating to the requirement that where 
foreclosure property is used in a trade 
or business (including a trade or busi¬ 
ness of selling the foreclosure proper¬ 
ty), the trade or business must be con¬ 
ducted through an independent con¬ 
tractor after 90 days after the proper¬ 
ty is acquired.) 

(4) Application on building-by-build- 
ing basis. Generally the more than 10 


percent test is to be applied on a build¬ 
ing-by-building basis. Thus, for exam¬ 
ple, if a trust has foreclosed on land 
held by a developer building a housing 
subdivision, the trust may complete 
construction of the houses which were 
more than 10 percent complete when 
default became imminent. The trust, 
however, may not complete construc¬ 
tion of houses which were only 10 per¬ 
cent (or less) complete, nor may the 
trust begin construction of other 
houses planned for the subdivision on 
which construction has not begun. 
The trust, however, may construct an 
additional building or improvement 
(whether or not the construction 
thereof has begun) which is an inte¬ 
gral part of another building or other 
improvement that was more than 10 
percent complete when default 
became imminent if the additional 
building or improvement and the 
other building or improvement, taken 
together as a unit, meet the more than 
10 percent test. For purposes of this 
paragraph, an additional building or 
other improvement will be considered 
to be an integral part of another build¬ 
ing or improvement if— 

(i) It is ancillary to the other build¬ 
ing or improvement and its principal 
intended use is to furnish services or 
facilities which either supplement the 
use of such other building or improve¬ 
ment of are necessary for such other 
building or improvement to be utilized 
in the manner or for the purpose for 
which it is intended, or 

(ii) The buildings or improvements 
are intended to comprise constituent 
parts of an interdependent group of 
buildings or other improvements. 

However, a building or other improve¬ 
ment will not be considered to be an 
integral part of another building or 
improvement unless the buildings or 
improvements were planned as part of 
the same overall construction plan or 
project before default became immi¬ 
nent. An additional building or other 
improvement (such as, for example, an 
outdoor swimming pool or a parking 
garage) may be considered to be an in¬ 
tegral part of another building or im¬ 
provement, even though the addition¬ 
al building or improvement was also 
intended to be used to provide facili¬ 
ties or services for use in connection 
with several other buildings or im¬ 
provements which will not be complet¬ 
ed. If the trust chooses not to under¬ 
take the construction of an additional 
building or other improvement which 
qualifies as an integral part of another 
building or improvement, so much of 
the costs of construction (including 
both the direct costs of construction 
incurred before the default became 
imminent and the estimated costs of 
completion) as are attributable to that 
“integral part” shall not be taken into 
account in determining whether any 
other building or improvement was 
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more than 10 percent complete when 
default became Imminent. For exam¬ 
ple, assume the trust acquires on fore¬ 
closure a property on which the de¬ 
faulting mortgagor had begun con¬ 
struction of a motel. The motel, as 
planned by the mortgagor, was to con¬ 
sist of a two-story building containing 
30 units, and two detached one-story 
wings, each of which was to contain 20 
units. At the time default became im¬ 
minent, the defaulting mortgagor had 
completed more than 10 percent of the 
construction of the two-story struc¬ 
ture but the two wings, an access road, 
a parking lot, and an outdoor swim¬ 
ming pool planned for the motel were 
each less than 10 percent complete. 
The trust may construct the two wings 
of the motel, the access road, the 
parking lot, and the swimming pool: 
Provided, That the motel and the 
other improvements which the trust 
undertakes to construct, taken togeth¬ 
er as a unit, were more than 10 per¬ 
cent complete w r hen default became 
imminent. If, however, the trust 
chooses not to undertake construction 
of the swimming pool, the costs of con¬ 
struction attributable to the swimming 
pool, whether incurred before default 
became imminent or estimated as the 
cost of completion, shall not be taken 
into account In determining whether 
the trust can complete construction of 
the other buildings and improvements. 
For another example, assume that the 
trust acquires a planned shopping 
center on foreclosure. At the time de¬ 
fault became Imminent several large 
buildings intended to house shops and 
stores in the shopping center were 
more than 10 percent complete. Less 
than 10 percent of the construction, 
however, had been completed on a sep¬ 
arate structure intended to house a 
bank. The bank was planned as a com¬ 
ponent of the shopping center in order 
to provide, in conjunction with the 
other shops and stores, a specific 
range and variety of goods and ser¬ 
vices with w'hich to attract customers 
to the shopping center. The trust may 
complete construction of the bank: 
Provided, That the bank and the 
other buildings and Improvements 
w'hich the trust undertakes to com¬ 
plete, taken together as a unit, were 
more than 10 percent complete when 
default became imminent. If the trust 
chooses not to construct the bank, no 
actual or estimated construction costs 
attributable to the bank are to be 
taken into account in applying the 10- 
percent test with respect to the other 
buildings and Improvements In the 
shopping center. For a third example, 
assume that a defaulting mortgagor 
had planned to construct two identical 
apartment buildings, A and B, on the 
same tract of land, that neither build¬ 
ing is to provide substantial facilities 
or services to be used in connection 
with the other, and that only building 


A was more than 10 percent complete 
when default became imminent. The 
trust, in this case, may not complete 
building B. On the other hand, if the 
facts are the same except that pursu¬ 
ant to the plans of the defaulting 
mortgagor, one of the buildings is to 
contain the furnace and central air 
conditioning machinery for both 
buildings A and B. the trust may com¬ 
plete both buildings A and B: Pro¬ 
vided, That, taken together as a unit, 
the two buildings meet the more-than- 
10-percent test. 

(5) Repair and maintenance. The 
repair or maintenance of a building or 
other improvement on the foreclosure 
property (including the replacement 
of worn or obsolete furniture and ap¬ 
pliances) is not considered to be con¬ 
struction. See however, paragraph 

(e)(2) of this section for rules which 
treat the renovation of a building as 
construction. 

(6) Independent contractor required. 
If any construction takes place on the 
foreclosure property more than 90 
days after the day on which such 
property was acquired by the trust, 
such construction must be performed 
by an independent contractor (as de¬ 
fined in section 856(d)(3) and § 1.856- 
4(b)(5)(iii)) from whom the trust does 
not derive or receive any income. Oth¬ 
erwise, the property will cease to be 
foreclosure property. 

(7) Failure to complete construction. 
Property will not cease to be foreclo¬ 
sure property solely because a trust 
which undertakes the completion of 
construction of a building or other im¬ 
provement on the property that was 
more than 10 percent complete when 
default became imminent does not 
complete the construction. Thus, for 
example. If a trust continues construc¬ 
tion of a building that was 20 percent 
complete when default became immi¬ 
nent. and the trust constructs an addi¬ 
tional 40 percent of the building and 
then sells the property, the property 
will not lose its status as foreclosure 
property solely because the trust falls 
to complete construction of the build¬ 
ing. 

(f) Termination of 2-year grace 
period; use of foreclosure property in a 
trade or business—il) In general 
Under section 856(eK4)(C), property 
ceases to be foreclosure property on 
the first day (occurring more than 90 
days after the day on which the trust 
acquired the property) on which the 
property is used in a trade or business 
conducted by the trust, other than a 
trade or business conducted by the 
trust through an independent contrac¬ 
tor from whom the trust itself does 
not derive or receive any income. (See 
section 856(d)(3) for the definition of 
independent contractor.) 

(2) Property held primarily for sale 
to customers. For the purposes of sec¬ 
tion 856(e)(4KC). foreclosure property 


held by the trust primarily for sale to 
customers in the ordinary course of a 
trade or business is considered to be 
property used in a trade or business 
conducted by the trust. Thus, if a 
trust holds foreclosure property 
(whether real property or personal 
property incident to real property) for 
sale to customers in the ordinary 
course of a trade or business more 
than 90 days after the day on which 
the trust acquired the real property, 
the trade or business of selling the 
property must be conducted by the 
trust through an independent contrac¬ 
tor from whom the trust does not 
derive or receive any income. Other¬ 
wise, after such 90th day the property 
will cease to be foreclosure property. 

(3) Change in use. Foreclosure prop¬ 
erty will not cease to be foreclosure 
property solely because the use of the 
property in a trade or business by the 
trust differs from the use to which the 
property was put by the person from 
whom it was acquired. Thus, for exam¬ 
ple. If a trust acquires a rental apart¬ 
ment building on foreclosure, the 
property will not cease to be foreclo¬ 
sure property solely because the trust 
converts the building to a condomin¬ 
ium apartment building and. through 
an independent contractor from whom 
the trust derives no income, engages in 
the trade or business of selling the in¬ 
dividual condominium units. 

(g) Extension of 2-year grace 
period— (1) In general A real estate in¬ 
vestment trust may apply to the dis¬ 
trict director of the internal revenue 
district in which is located the princi¬ 
pal place of business (or principal 
office or agency) of the trust for an 
extension of the 2-year grace period. If 
the trust establishes to the satisfac¬ 
tion of the district director that an ex¬ 
tension of the grace period is neces¬ 
sary for the orderly liquidation of the 
trust’s interest in foreclosure property, 
or for an orderly renegotiation of a 
lease or leases of the property, the dis¬ 
trict director may extend the 2-year 
grace period. An extension shall be for 
a period of not more than 1 year, and 
not more than two extensions may be 
granted with respect to any property. 
An extension of the grace period may 
be granted by the district director 
either before or after the date on 
which the grace period, but for the ex¬ 
tension, would expire. The extension 
shall be effective as of the date on 
which the grace period, but for the ex¬ 
tension, would expire. 

(2) Shouting required. Generally, in 
order to establish the necessity of an 
extension, the trust must demonstrate 
that it has made good faith efforts to 
renegotiate leases with respect to, or 
dispose of, the foreclosure property. In 
certain cases, however, the trust may 
establish the necessity of an extension 
even though it has not made such ef¬ 
forts. For example, if the trust demon- 
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strates that, for valid business reasons, 
construction of the foreclosures prop¬ 
erty could not be completed before the 
expiration of the grace period, the ne¬ 
cessity of the extension could be estab¬ 
lished even though the trust had made 
no effort to sell the property. For an¬ 
other example, if the trust demon¬ 
strates that due to a depressed real 
estate market, it could not sell the 
foreclosure property before the expi¬ 
ration of the grace period except at a 
distress price, the necessity of an ex¬ 
tension could be established even 
though the trust had made no effort 
to sell the property. The fact that 
property was acquired as foreclosure 
property prior to January 3. 1975 (the 
date of enactment -of section 856(e)), 
generally will be considered as a factor 
(but not a controlling factor) which 
tends to establish that an extension of 
the grace period is necessary. 

(3) Time for requesting an extension 
of the grace period. A request for an 
extension of the grace period must be 
filed with the appropriate district di¬ 
rector more than 60 days before the 
day on which the grace period would 
otherwise expire. In the case of a 
grace period which would otherwise 
expire before August 6, 1976, a request 
for an extension will be considered to 
be timely filed if filed on or before 
June 7. 1976. 

(4) Information required. The re¬ 
quest for an extension of the grace 
period shall identify the property with 
respect to which the request is being 
made and shall also include the follow¬ 
ing information. 

(i) The name, address, and taxpayer 
identification number of the trust, 

(ii) the date the property was ac¬ 
quired as foreclosure property by the 
trust, 

(iii) The taxable year of the trust in 
which the property was acquired, 

(iv) If the trust has been previously 
granted an extension of the grace 
period with respect to the property, a 
statement to that effect (which shall 
include the date on which the grace 
period, as extended, expires) and a 
copy of the information which accom¬ 
panied the request for the previous ex¬ 
tension, 

(v) A statement of the reasons why 
the grace period should be extended, 

(vi) A description of any efforts 
made by the trust after the acquisition 
of the property to dispose of the prop¬ 
erty or to renegotiate any lease with 
respect to the property, and 

(vii) A description of any other fac¬ 
tors which tend to establish that an 
extension of the grace period is neces¬ 
sary for the orderly liquidation of the 
trust’s interest in the property, or for 
an orderly renegotiation of a lease or 
leases of the property. 

The trust shall also furnish any ad¬ 
ditional information requested by the 
district director after the request for 
extension is filed. 


(5) Automatic extension. If a real 
estate investment trust files a request 
for an extension with the extension 
with the district director more than 60 
days before the expiration of the 
grace period, the grace period shall be 
considered to be extended until the 
end of the 30th day after the date on 
which the district director notifies the 
trust by certified mail sent to its last 
known address that the period of ex¬ 
tension requested by the trust is not 
granted. In no event, however, shall 
the rule in the preceding sentence 
extend the grace period beyond the 
expiratidn of (i) the period of exten¬ 
sion requested by the trust, or (ii) the 
1-year period following the date that 
the grace period (but for the automat¬ 
ic extension) would expire. The date 
of the postmark on the sender’s re¬ 
ceipt is considered to be the date of 
the certified mail for purposes of this 
subparagraph. The subparagraph does 
not apply, however, if the trust previ¬ 
ously has been granted two extensions 
with respect to the property, or if the 
date of the notification by certified 
mail described in the first sentence is 
more than 30 days before the date 
that the grace period (determined 
without regard to this subparagraph) 
expires. 

(6) Extension of time for filing. If a 
real estate investment trust fails to to 
file the request for an extension of the 
grace period within the time provided 
in paragraph (g)(3) of this section, 
then the district director shall grant a 
reasonable extension of time for filing 
such request, provided (i) it is estab¬ 
lished to the satisfaction of the dis¬ 
trict director that there was reason¬ 
able cause for failure to file the re¬ 
quest within the prescribed time and 
(ii) a request for such extension is 
filed within such time as the district 
director considers reasonable under 
the circumstances. 

§1.856-7 Certain corporations, etc., that 
are considered to meet the gross 
income requirements. 

(a) In general. A corporation, trust, 
or association which fails to meet the 
requirements of paragraph (2) or (3) 
of section 856 (c), or of both such 
paragraphs, for any taxable year nev¬ 
ertheless is considered to have satis¬ 
fied these requirements if the corpora¬ 
tion, trust, or association meets the re¬ 
quirements of subparagraphs (A), (B), 
and (C) of section 850 (c)(7) (relating 
to a schedule attached to the return, 
the absence of fraud, and reasonable 
cause). 

(b) Contents of the schedule. The 
schedule required by subparagraph 
(A) of section 856 (c)(7) must contain a 
breakdown, or listing, of the total 
amount of gross income falling under 
each of the separate subparagraphs of 
section 856(c) (2) and (3). Thus, for ex¬ 
ample. the real estate investment 


trust, for purposes of listing its income 
from the sources described in section 
856(c)(2), would list separately the 
total amount of dividends, the total 
amount of interest, the total amount 
of rents from real property, etc. The 
listing is not required to be on a lease- 
by-lease, loan-by-loan, or project-by- 
project basis, but the real estate in¬ 
vestment trust must maintain ade¬ 
quate records on such a basis with 
which to substantiate each total 
amount listed in the schedule. 

(c) Reasonable cause— (1) In general 
The failure to meet the requirements 
of paragraph (2) or (3) of section 
856(c) (or of both paragraphs) will be 
considered due to reasonable cause 
and not due to willful neglect if the 
real estate investment trust exercised 
ordinary business care and prudence 
in attempting to satisfy the require¬ 
ments. Such care and prudence must 
be exercised at the time each transac¬ 
tion is entered into by the trust. How¬ 
ever, even if the trust exercised ordi¬ 
nary business care and prudence in en¬ 
tering into a transaction, if the trust 
later determines that the transaction 
results in the receipt or accrual of 
nonqualified Income and that the 
amounts of such nonqualified income, 
in the context of the trust's overall 
portfolio, reasonably can be expected 
to cause a souice-of-income require¬ 
ment to be failed, the trust must use 
ordinary business care and prudence 
in an effort to renegotiate the terms 
of the transaction, dispose of property 
acquired or leased in the transaction, 
or alter other elements of its portfolio. 
In any case, failure to meet an income 
source requirement will be considered 
due to willful neglect and not due to 
reasonable cause if the failure is will¬ 
ful and the trust could have avoided 
such failure by taking actions not in¬ 
consistent with ordinary business care 
and prudence. For example, if the 
trust enters into a lease knowing that 
it will produce nonqualified income 
which reasonably can be expected to 
cause a source-of-income requirement 
to be failed, the failure is due to will¬ 
ful neglect even if the trust has a le¬ 
gitimate business purpose for entering 
into the lease. 

(2) Advice of counsel The good faith 
reliance on a reasoned, written opinion 
of legal counsel (including house coun¬ 
sel) as to the characterization for pur¬ 
poses of section 850 of gross income to 
be derived (or being derived) from a 
particular transaction (or series of 
transactions) generally will constitute 
"reasonable cause” in a case where the 
trust fails to meet the requirements of 
paragraph (2) or (3) of section 856(c) 
(or of both paragraphs) and income 
from the transaction contributes to 
the failure. Good faith reliance exists 
where the trust has no reason to be¬ 
lieve that the opinion of counsel is in¬ 
correct and where the trust has con- 
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eluded that the income from the 
transaction, in the context of the 
trust’s overall portfolio, reasonably 
cannot be expected to cause a source- 
of-income requirement to be failed. 
For purposes of this paragraph, a writ¬ 
ten legal opinion will be considered 
• reasoned” even if it reaches a conclu¬ 
sion which is subsequently determined 
to be incorrect, so long as the opinion 
is based on a full disclosure of the fac¬ 
tual situation by the real estate invest¬ 
ment trust and is addressed to the 
facts and law which counsel believes to 
be applicable. However, a legal opinion 
will not be considered “reasoned” if it 
does nothing more than recite the 
facts and express a conclusion. The ab¬ 
sence of advice of counsel, however, 
with respect to a transaction, shall 
not, by itself, give rise to any inference 
that the failure of a real estate invest¬ 
ment trust to meet the requirements 
of paragraphs (2) or (3) of section 
857(c) (or of both paragraphs) was 
without reasonable cause. 

(d) Application of section 856(c)(7) 
to taxable years beginning before Octo¬ 
ber 5 , 1976. Pursuant to section 

1608(b) of the Tax Reform Act of 
1976, paragraph (7) of section 856(c) 
and this section apply to a taxable 
year of a real estate investment trust 
which begins before October 5, 1976. 
only if as the result of a determination 
(as defined in section 859(c)) occurring 
after October 4, 1976, the trust does 
not meet the requirements of para¬ 
graph (2) or (3) of section 856(c), or 
both paragraphs, as in effect for the 
taxable year. The requirement that 
the schedule described in subpara¬ 
graph (A) of section 856(cX7) be at¬ 
tached to the income tax return of a 
real estate investment trust in order 
for section 856(c)(7) to apply is not ap¬ 
plicable to taxable years beginning 
before October 5, 1976. For purposes 
of section 1608(b) of the Tax Reform 
Act of 1976 and this paragraph, the 
rules relating to determinations pre¬ 
scribed in § 1.859-2(b)(l) (other than 
the second sentence and the last sen¬ 
tence of § 859-2(b)(l)(iv)) shall apply. 
However, a determination consisting 
of an agreement between the taxpayer 
and the district director (or other offi¬ 
cial to whom authority to sign the 
agreement is delegated) shall set forth 
the amount of gross income for the 
taxable year to which the determina¬ 
tion applies, the amount of the 90 per¬ 
cent and 75 percent source-of-income 
requirements for the taxable year to 
which the determination applies, and 
the amount by which the real estate 
investment trust failed to meet either 
or both of the requirements. The 
agreement shall also set forth the 
amount of tax for which the trust is 
liable pursuant to section 857(b)(5). 
The agreement shall also contain a 
finding as to whether the failure to 
meet the requirements of paragraph 


(2) or (3) of section 856(c) (or of both 
paragraphs) was due to reasonable 
cause and not due to willful neglect. 

§ 1.856-8 Revocation or termination of 
election. 

(a) Revocation of an election to be a 
real estate investment trust A corpora¬ 
tion, trust, or association that has 
made an election under section 
856(c)(1) to be a real estate investment 
trust may revoke the election for any 
taxable year after the first taxable 
year for which the election is effec¬ 
tive. The revocation must be made by 
filing a statement with the district di¬ 
rector for the internal revenue district 
in which the taxpayer maintains its 
principal place of business or principal 
office or agency. The statement must 
be filed on. or before the 90th day 
after the first day of the first taxable 
year for which the revocation is to be 
effective. The statement must be 
signed by an official authorized to sign 
the income tax return of the taxpayer 
and must— 

(1) Contain the name, address, and 
taxpayer identification number of the 
taxpayer, 

(2) Specify the taxable year for 
which the election was made, and 

(3) Include a statement that the tax¬ 
payer, pursuant to section 856(g)(2), 
revokes its election under section 
856(cXl) to be a real estate investment 
trust. 

The revocation may be made only 
with respect to a taxable year begin¬ 
ning after October 4, 1976, and is ef¬ 
fective for the taxable year in which 
made and for all succeeding taxable 
years. A revocation with respect to a 
taxable year beginning after October 
4, 1976, that is filed before [the date 
this notice of proposed rulemaking is 
adopted as a Treasury decision] in the 
time and manner prescribed in 
§ 7.856(g)-1 of this chapter (as in 
effect when the revocation was filed) 
is considered to meet the requirements 
of this paragraph. 

(b) Termination of election to be a 
real estate investment trust An elec¬ 
tion of a corporation, trust, or associ¬ 
ation under section 856(c)(1) to be a 
real estate investment trust shall ter¬ 
minate if the corporation, trust, or as¬ 
sociation is not a qualified real estate 
investment trust for any taxable year 
(including the taxable year with re¬ 
spect to which the election is made) 
beginning after October 4, 1976. The 
term “taxable year” includes a taxable 
year of less than 12 months for which 
a return is made under section 443. 
The termination of the election is ef¬ 
fective for the first taxable year begin¬ 
ning after October 4, 1976, for which 
the corporation, trust, or association is 
not a qualified real estate investment 
trust and for all succeeding taxable 
years. 

(c) Restrictions on election after ter¬ 
mination or revocation.—( 1) General 


rule. Except as provided in paragraph 

(d) of this section, if a corporation, 
trust, or association has made an elec¬ 
tion under section 856(c)(1) to be a 
real estate investment trust and the 
election has been terminated or re¬ 
voked under section 856(g)(1) or (2), 
the corporation, trust, or association 
(and any successor corporation, trust, 
or association) is not eligible to make a 
new election under section 856(c)(1) 
for any taxable year prior to the fifth 
taxable year which begins after the 
first taxable year for which the termi¬ 
nation or revocation is effective. 

(2) Successor corporation. The term 
“successor corporation, trust, or asso¬ 
ciation”. as used in section 856(g)(3), 
means a corporation, trust, or associ¬ 
ation which meets both a continuity of 
ownership requirement and a continu¬ 
ity of assets requirement with respect 
to the corporation, trust, or associ¬ 
ation whose election has been termi¬ 
nated under section 886(g)(1) or re¬ 
voked under section 856(g)(2). A corpo¬ 
ration, trust, or association meets the 
continuity of ownership requirement 
only if at any time during the taxable 
year the persons who own directly or 
indirectly, 50 percent or more of its 
shares owned, at any time during the 
first taxable year for which the termi¬ 
nation or revocation was effective, 50 
percent or more of the shares of the 
corporation, trust, or association 
whose election has been terminated or 
revoked. A corporation, trust, or asso¬ 
ciation meets the continuity of assets 
requirement only if either (i) a sub¬ 
stantial portion of its assets were 
assets of the corporation, trust, or as¬ 
sociation whose election has been re¬ 
voked or terminated, or (ii) it acquires 
a substantial portion of the assets of 
the corporation, trust, or association 
whose election has been terminated or 
revoked. 

(3) Effective date. Section 856(g)(3) 
does not apply to the termination of 
an election that was made by a tax¬ 
payer pursuant to section 856(c)(1) on 
or before October 4, 1976, unless the 
taxpayer is a qualified real estate in¬ 
vestment trust for a taxable year 
ending after October 4, 1976, for 
which the pre-October 5. 1976, election 
is in effect. For example, assume that 
Trust X. a calendar year taxpayer, 
files a timely election under section 
856(c)(1) with respect to its taxable 
year 1974, and is a qualified real estate 
investment trust for calendar years 
1974 and 1975. Assume further that 
Trust X is not a qualified real estate 
investment trust for 1976 and 1977 be¬ 
cause it willfully fails to meet the 
asset diversification requirements of 
section 856(c)(5) for both years. The 
failure (whether or not willful) to 
meet these requirements in 1977 ter¬ 
minates the election to be a real estate 
investment trust made with respect to 
1974. (See paragraph (b) of this sec- 
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tion.) The termination is effective for 
1977 and all succeeding taxable years. 
However, under section 1608(d)(3) of 
the Tax Reform Act of 1976. Trust X 
is not prohibited by section 856(g)(3) 
from making a new election under sec¬ 
tion 856(c)(1) with respect to 1978. 

(d) Exception— Section 856(g)(4) pro¬ 
vides an exception to the general rule 
of section 856(g)(3) that the termina¬ 
tion of an election to be a real estate 
investment trust disqualifies the cor¬ 
poration, trust, or association from 
making a new election for the 4 tax¬ 
able years following the first taxable 
year for which the termination is ef¬ 
fective. This exception applies where 
the corporation, trust, or association 
meets the requirements of section 
856(g)(4)(A), (B) and (C) (relating to 
the timely filing of a return, the ab¬ 
sence of fraud, and reasonable cause, 
respectively) for the taxable year with 
respect to which the termination of 
election occurs. In order to meet the 
requirements of section 856(g)(4)(C), 
the corporation, trust, or association 
must establish, to the satisfaction of 
the district director for the internal 
revenue district in which the corpora¬ 
tion, trust, or association maintains its 
principal place of business or principal 
office or agency, that its failure to be 
a qualified real estate investment trust 
for the taxable year in question was 
due to reasonable cause and not due to 
willful neglect. The principles of 
§ 1.856-7(c) (including the principles 
relating to advice of counsel) will 
apply in determining whether, for pur¬ 
poses of section 856(g)(4), the failure 
of a corporation, trust, or association 
to be a qualified real estate investment 
trust for a taxable year was due to rea¬ 
sonable cause and not due to willful 
neglect. Thus, for example, the corpo¬ 
ration, trust, or association must exer¬ 
cise ordinary business care and pru¬ 
dence in attempting to meet the status 
conditions of section 856(a) and the 
distribution and recordkeeping re¬ 
quirements of section 857(a), as well as 
the gross income requirements of sec¬ 
tion 856(c). The provisions of section 
856(g)(4) do not apply to a taxable 
year in w'hich the corporation, trust, 
or association makes a valid revoca¬ 
tion, under section 856(g)(2), of an 
election to be a real estate investment 
trust. 

§ 1.856-9 Election with respect to property 
held for sale in a taxable year begin¬ 
ning before October 5, 1976. 

(a) In general Section 856(a)(4), as 
in effect with respect to taxable years 
beginning before October 5, 1976; Pro¬ 
vided, That a real estate investment 
trust could not hold any property 
(other than foreclosure property) pri¬ 
marily for sale to customers in the or¬ 
dinary course of its trade or business. 
Section 1603 of the Tax Reform Act of 
1976 (the act) repealed the prohibition 


on holding property primarily for sale 
to customers, effective for taxable 
years beginning after October 4, 1976, 
and imposed the tax on net income 
from prohibited transactions under 
section 857(b)(6). Section 1608(d)(2) of 
the Act provides that if as a result of a 
determination (as defined in section 
859(c)) occurring after October 4, 1976, 
a real estate investment trust does not 
meet the requirement of section 
856(a)(4) (as in effect before amend¬ 
ment by the act) for any taxable year 
beginning before October 5, 1976, the 
trust may elect to have the provisions 
of section 1603 (other than paragraphs 

(1), (2), (3), and (4) of section 1603(c)) 
of the act apply with respect to the 
taxable year. 

(b) Election. The election provided 
by section 1608(d)(2) of the Act shall 
be made by filing a statement with the 
district director for the internal reve¬ 
nue district director for the internal 
revenue district in which the taxpayer 
maintains its principal place of busi¬ 
ness or principal office or agency. The 
statement shall be signed by the tax¬ 
payer and shall include the following 
information: 

(1) The name, address, and taxpayer 
identification number of the taxpayer; 

(2) The taxable year (or years) to 
which the election applies; 

(3) A statement that the taxpayer, 
pursuant to section 1608(d)(2) of the 
Tax Reform Act of 1976, elects to have 
the provisions of section 1603 (other 
than paragraphs (1), (2), (3), and (4) of 
section 1603(c)) of the act apply to 
such taxable year (or years); and 

(4) A description of the determina¬ 
tion and the date upon which the de¬ 
termination became final. 

A copy of the closing agreement, the 
Tax Court decision, the judgement, 
decree, or other order, or the agree¬ 
ment with the district director (of 
other official) wliich constitutes the 
determination shall be attached to the 
statement. 

(c) Time for filing the election. The 
election must be filed within 60 days 
after the date of the determination. 
The date of a determination described 
in section 859(c) (1) or (2) shall be de¬ 
termined in accordance with section 
859(c) and subdivision (i), (ii), or (iii) 
of § 1.859-2(b)(l). The date of a deter¬ 
mination which is an agreement with 
the district director (or other official) 
under section 859(c)(3) shall be deter¬ 
mined in accordance with paragraph 

(e) of this section. 

(d) Revocation— (1) In general An 
election made by a taxpayer pursuant 
to section 1608(d)(2) of the Tax 
Reform Act of 1976 after (the date 
this notice of proposed rulemaking is 
adopted as a Treasury decision) is ir¬ 
revocable. 

(2) Elections made under temporary 
regulations. A taxpayer who has made 
an election under section 1608(d)(2) of 


the act on or before (the date this 
notice of proposed rulemaking is 
adopted as a Treasury decision) in ac¬ 
cordance with § 7.0(c)(1) of this chap¬ 
ter may apply to the Commissioner for 
consent to revoke the election. The ap¬ 
plication for consent must be filed 
with the Commissioner after (the date 
this notice of proposed rulemaking is 
adopted as a Treasury decision) and 
before (91 days after the date this 
notice of proposed rulemaking is 
adopted as a Treasury decision). 

(e) Determination. For purposes of 
section 1608(d)(2) of the Tax Reform 
Act of 1976, a determination under 
section 859(c)(3) may be made by an 
agreement signed by the district direc¬ 
tor or such other official to whom au¬ 
thority to sign the agreement is dele¬ 
gated, and by or on behalf of the tax¬ 
payer. The agreement shall identify 
the taxable year (or years) to which it 
applies and shall state that the tax¬ 
payer, during such taxable year (or 
years), held property (other than fore¬ 
closure property) primarily for sale to 
customers in the ordinary course of its 
trade or business, within the meaning 
of section 856(c)(4), as in effect before 
amendment by the act. The agreement 
further shall set forth, for each tax¬ 
able year to which it applies, the 
amount, if any, of the net income (or 
net loss) from prohibited transactions, 
and the amount, if any, of the tax im¬ 
posed by paragraph (6) of section 
857(b). An agreement under this sub- 
paragraph shall be sent to the taxpay¬ 
er at its last known address by. either 
registered or certified mail. If regis¬ 
tered mail is used, the date of registra¬ 
tion shall be treated as the date of de¬ 
termination. If certified mail is used, 
the date of the postmark on the send¬ 
er’s receipt shall be treated as the date 
of determination. However, . if the 
statement described in paragraph (b) 
of this section is filed by the taxpayer 
before the registration or postmark 
date but on or after the date the 
agreement is signed by the district di¬ 
rector (or the other official to whom 
authority to sign the agreement is del¬ 
egated), the date of determination 
shall be the date of signing. 

(f) Rules relating to refunds , credits, 
assessment, and collection. In a case 
where an election to have section 1603 
of the act apply results in an overpay¬ 
ment of tax, the taxpayer, in order to 
secure credit or refund of the overpay¬ 
ment, must file a claim on form 1120X. 
See section 1608(d)(2) of the act for 
special rules relating to the period of 
limitations on filing the claim and to 
assessment and collection of any defi¬ 
ciency established by the determina¬ 
tion. 

§1.857 [Deleted] 

Par. 30. Section 1.857 is deleted. 

Par. 31. Section 1.857-1 is amended 
as follows: 
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1. So much of paragraph (a) as pre¬ 
cedes subparagraph (1) Is amended by 
deleting "than section" and by insert¬ 
ing "than sections 856(g), relating to 
the revocation or termination of an 
election, and" in lieu thereof. 

2. Paragraph (a)(1) is amended to 
read as set forth below. 

3. Paragraph (a)(2) is amended by 
striking out "§ 1.857-6" and inserting 
in lieu thereof "§ 1.857-8". 

4. Paragraph (b) is amended by strik¬ 
ing out "section 857(d)" and inserting 
in lieu thereof "sections 856(g) and 
857(d)" and by striking out "§ 1.857-5" 
and inserting in lieu thereof "§ 1.857- 
7". 

§ 1.857-1 Taxation of real estate invest¬ 
ment trusts. 

(a) Requirements applicable thereto. 

• • • 

(1) The deduction for dividends paid 
for the taxable year as defined in sec¬ 
tion 561 (computed without regard to 
capital gain dividends) equals or ex¬ 
ceeds the amount specified in section 
857(a)(1), as in effect for the taxable 
year; and • • • 

• * * • • 

§1.857-2 [Deleted] 

Par. 32. Section 1.857-2 is deleted. 

Par. 33. Section 1.857-3 is redesig¬ 
nated as § 1.857-2 and is* revised to 
read as follows: 

§ 1.857-2 Real estate investment trust tax¬ 
able income and net capital gain. 

(a) Real estate investment trust tax¬ 
able income . Section 857(b)(1) imposes 
a nonnal tax and surtax, computed at 
the rates and in the manner pre¬ 
scribed in section 11, on the "real 
estate investment trust taxable 
income", as defined in section 
857(b)(2). Section 857(b)(2) requires 
certain adjustments to be made to con¬ 
vert taxable income of the real estate 
investment trust to "real estate invest¬ 
ment taxable income". The adjust¬ 
ments are as follows: 

(1) Net capital gain. In the case of 
taxable years ending before October 5, 
1976, the net capital gain, if any, is ex¬ 
cluded. 

(2) Special deductions disallowed. 
The special deductions provided in 
part VIII. subchapter B, chapter 1 of 
the Code (except the deduction under 
section 248) are now allowed. 

(3) Deduction for dividends paid—(i) 
General rule. The deduction for divi¬ 
dends paid (as defined in section 561) 
is allowed. In the case of taxable years 
ending before October 5. 1976, the de¬ 
duction for dividends paid is computed 
without regard to capital gains divi¬ 
dends. 

(ii) Deduction for dividends paid if 
there is net income from foreclosure 
property. If for any taxable year the 
trust has net income from foreclosure 


property (as defined in section 
857(b)(4)(B) and § 1.857-3), the deduc¬ 
tion for dividends paid is an amount 
equal to the amount which bears the 
same proportion to the total dividends 
paid or considered as paid during the 
taxable year that otherwise meet the 
requirements for the deduction for 
dividends paid (as defined in section 
561) as the real estate investment 
trust taxable income (determined 
without regard to the deduction for 
dividends paid) bears to the sum of— 

(A) The real estate investment trust 
taxable income (determined without 
regard to the deduction for dividends 
paid), and 

(B) The amount by which the net 
income from foreclosure property ex¬ 
ceeds the tax imposed on such income 
by section 857(b)(4)(A). 

For purposes of the preceding sen¬ 
tence, the term "total dividends paid 
or considered as paid during the tax¬ 
able year" includes deficiency divi¬ 
dends paid with respect to the taxable 
year that are not otherwise excluded 
under this subdivision or section 
857(b)(3)(A). The term, however, does 
not include either deficiency dividends 
paid during the taxable year with re¬ 
spect to a preceding taxable year or. in 
the case of taxable years ending 
before October 5, 1976, capital gains 
dividends. 

(ill) Deduction for dividends paid for 
purposes of the alternative tax. The 
rules in section 857(b)(3)(A) apply in 
determining the amount of the deduc¬ 
tion for dividends paid that is taken 
into account in computing the alterna¬ 
tive tax. Thus, for example, if a real 
estate investment trust has net income 
from foreclosure property for a tax¬ 
able year ending after October 4, 1976, 
then for purposes of determining the 
partial tax described in section 
857(b)(3)(A)(i), the amount of the de¬ 
duction for dividends paid is computed 
pursuant to paragraph (a)(3)(ii) of this 
section, except that capital gains divi¬ 
dends are excluded from the dividends 
paid or considered as paid during the 
taxable year, and the net capital gain 
is excluded in computing real estate 
investment trust taxable income. 

(4) Section 443(b) disregarded The 
taxable income is computed without 
regard to section 443(b). Thus, the 
taxable income for a period of less 
than 12 months is not placed on an 
annual basis even though the short 
taxable year results from a change of 
accounting period. 

(5) Net operating loss deduction . In 
the case of a taxable year ending 
before October 5, 1976, the net operat¬ 
ing loss deduction provided in section 
172 is not allowed. 

(6) Net income from foreclosure 
property. An amount equal to the net 
income from foreclosure property (as 
defined in section 857(b)(4)(B) and 
paragraph (a) of § 1.857-3), if any. is 
excluded. 


(7) Tax imposed by section 857(b)(5). 
An amount equal to the tax (if any) 
imposed on the trust by section 
857(b)(5) for the taxable year is ex¬ 
cluded. 

(8) Net income or loss from prohibit¬ 
ed transactions. An amount equal to 
the amount of any net income derived 
from prohibited transactions (as de¬ 
fined in section 857(b)(6)(B)(i)) is ex¬ 
cluded. On the other hand, an amount 
equal to the amount of any net loss 
derived from prohibited transactions 
(as defined in section 857(b)(6)(B)(ii)) 
is included. Because the amount of the 
net loss derived from prohibited trans¬ 
actions is taken into acount in comput¬ 
ing taxable income before the adjusts 
required by section 857(b)(2) and this 
section are made, the effect*of includ¬ 
ing an amount equal to the amount of 
the loss is to disallow a deduction for 
the loss. 

(b) Net capital gain in taxable years 
ending before October 5, 1976. The 
rules relating to the taxation of capi¬ 
tal gains in 26 CFR 1.857-2(b) (revised 
as of April 1, 1977) apply to taxable 
years ending before October 5, 1976. 

Par. 34. Sections 1.857-4, 1.857-5, 

1.857- 6, 1.857-7, and 1.857-8 are redes¬ 
ignated as §§ 1.857-6, 1.857-7, 1.857-8, 

1.857- 9, and 1.857-10, respectively, and 
new §§ 1.857-3, 1.857-4, and 1.857-5 are 
inserted immediately after § 1.857-2 
(as redesignated by par. 29 of this doc¬ 
ument), to read as follows: 

§ 1.857—3 Net income from foreclosure 
property. 

(a) In general For purposes of sec¬ 
tion 857(b)(4)(B), net income from 
foreclosure property means the aggre¬ 
gate of— 

(1) All gains and losses from sales or 
other dispositions of foreclosure prop¬ 
erty described in section 1221 (1), and 

(2) The difference (hereinafter 
called "net gain or loss from oper¬ 
ations") between (i) the gross income 
derived from foreclosure property (as 
defined in section 856(e)) to the extent 
such gross Income is not described in 
subparagraph (A), (B), (C), (D), (E), or 
(G) of section 856(c)(3), and (ii) the 
deductions allowed by chapter 1 of the 
Code which are directly connected 
with the production of such gross 
income. 

Thus, the sum of the gains and losses 
from sales or other dispositions of 
foreclosure property described in sec¬ 
tion 1221(1) is aggregated with the net 
gain or loss from operations in arriv¬ 
ing at net income from foreclosure 
property. For example, if for a taxable 
year a real estate investment trust has 
gain of $100 from the sale of an item 
of foreclosure property described in 
section 1221(1), a loss of $50 from the 
sale of an item of foreclosure property 
described in section 1221(1), gross 
income of $25 from the rental of fore- 
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closure property that is not gross 
income described in subparagraph (A), 
(B), (C), <D). or (G) of section 
856(c)(3), and deductions of $35 al¬ 
lowed by chapter 1 of the Code which 
are directly connected with the pro¬ 
duction of the rental income, the net 
income from foreclosure property for 
the taxable years is $40(($100- 
$50) 4- ($25-$35)). 

(b) Directly connected deductions. A 
deduction which is otherwise allowed 
by chapter 1 of the Code is “directly 
connected” with the production of 
gross income from foreclosure proper¬ 
ty if it has a proximate and primary 
relationship to the earning of the 
income. Thus, in the case of gross 
income from real property that is fore¬ 
closure property, “directly connected” 
deductions would include depreciation 
on the property, interest paid or ac¬ 
crued on the indebtedness of the trust 
(whether or not secured by the prop¬ 
erty) to the extent attributable to the 
carrying of the property, real estate 
taxes, and fees paid to an independent 
contractor hired to manage the prop¬ 
erty. On the other hand, general over¬ 
head and administrative expenses of 
the trust are not “directly connected” 
deductions. Thus, salaries of officers 
and other administrative employees of 
the trust are not “directly connected” 
deductions. The net operating loss de¬ 
duction provided by section 172 is not 
allowed in computing net income from 
foreclosure property. 

(c) Net loss from foreclosure proper¬ 
ty . The tax imposed by section 
857(b)(4) applies only if there is net 
income from foreclosure property. If 
there is a net loss from foreclosure 
property (that is, if the aggregate 
computed under paragraph (a) of this 
section results in a negative amount) 
the loss is taken into account in com¬ 
puting real estate investment trust 
taxable income under section 857(b)(2) 

§ 1.857-4 Tax imposed by reason of the 
failure to meet certain source-of- 
income reuirements. 

Section 857(b)(5) imposes a tax on a 
real estate investment trust that is 
considered, by reason of section 
856(b)(7), as meeting the source-of- 
income requirements of paragraph (2) 
or (3) of section 856(c) (or both such 
paragraphs). The amount of the tax is 
determined in the manner prescribed 
in section 857(b)(5). 

§ 1.857-5 Net income and loss from pro¬ 
hibited transactions. 

(a) In general Section 857(b)(6) im¬ 
poses, for each taxable year, a tax 
equal to 100 percent of the net income 
derived from prohibited transactions. 
A prohibited transaction is a sale or 
other disposition of property described 
in section 1221(1), that is not foreclo¬ 
sure property. The 100- percent tax is 
imposed to preclude a real estate in¬ 


vestment trust from retaining any 
profit from ordinary retailing activi¬ 
ties such as sales to customers of con¬ 
dominium units or subdivided lots in a 
development tract. In order to prevent 
a trust from receiving any tax benefit 
from such activities, a net loss from 
prohibited transactions effectively is 
disallowed in computing real estate in¬ 
vestment trust taxable income. See 
§ 857-2(a)(8). Such loss, however, does 
reduce the amount which a trust is re¬ 
quired to destribute as dividends. For 
purposes of applying the provisions of 
the Code, other than those provisions 
of part II of subchapter M which 
relate to prohibited transactions, no 
inference is to be drawn from the fact 
that a type of transaction does not 
constitute a prohibited transaction. 

(b) Special rules. In determining 
whether a particular transaction con¬ 
stitutes a prohibited transaction, the 
activities of a real estate investment 
trust with respect to foreclosure prop¬ 
erty and its sales of such property 
should be disregarded. Also, if a real 
estate investment trust enters into a 
purchase and leaseback of real proper¬ 
ty with an option in the seller-lessee to 
repurchase the property at the end of 
the lease period, and the seller exer¬ 
cises the option pursuant to its terms, 
income from the sale generally will 
not be considered to be income from a 
prohibited transaction solely because 
the purchase and leaseback was en¬ 
tered into with an option in the seller 
to repurchase and because the option 
was exercised pursuant to its terms. 
Other facts and circumstances, howev¬ 
er, may require a conclusion that the 
property is held primarily for sale to 
customers in the ordinary course of a 
trade or business. Gain from the sale 
or other disposition of property de¬ 
scribed in section 1221(1) (other than 
foreclosure property) that is included 
in gross income for a taxable year of a 
qualified real estate investment trust 
constitutes income from a prohibited 
transaction, even though the sale or 
other disposition from which the gain 
is derived occurred in a prior taxable 
year. For example, if a corporation 
that is a qualified real estate invest¬ 
ment trust for the current taxable 
year elected to report the income from 
the sale of an item of section 1221(1) 
property (other than foreclosure prop¬ 
erty) on the installment method of re¬ 
porting income, the gain from the sale 
that is taken into income by the real 
estate investment trust for the current 
taxable year is income from a prohib¬ 
ited transaction. This result follows 
even though the sale occurred in a 
prior taxable year for which the cor¬ 
poration did not qualify as a real 
estate investment trust. On the other 
hand, if the gain is taken into income 
in a taxable year for which the tax¬ 
payer is not a qualified real estate in¬ 
vestment trust, the 100-percent tax 
does not apply. 


(c) Net income or loss from prohibit’ 
ed transactions. Net income or net loss 
from prohibited transactions is deter¬ 
mined by aggregating all gains from 
the sale or other disposition of proper¬ 
ty (other than foreclosure property) 
described in section 1221(1) with all 
losses from the sale or other disposi¬ 
tion of such property. Thus, for exam¬ 
ple, if a real estate investment trust 
sells two items of property described 
in section 1221(1) (other than foreclo¬ 
sure property) and recognizes a gain of 
$100 on the sale of one item and a loss 
of $40 on the sale of the second item, 
the net income from prohibited trans¬ 
actions will be $60. 

Par. 35. Section 1.857-6, as redesig¬ 
nated by paragraph 34 of this docu¬ 
ment, is amended as follows: 

1. The first sentence of paragraph 
(b) is amended by striking out “an in¬ 
vestment trust for” and inserting in 
lieu thereof “a corporation, trust, or 
association for” and by striking out “6 
months” and inserting in lieu thereof 
“one year (6 months for taxable years 
beginning before 1977; 9 months for 
taxable years beginning in 1977)”. 

2. Paragraph (c)(1) is amended by 
striking out “six months” each place it 
appears and inserting in lieu thereof 
“one year (6 months for taxable years 
beginning before 1977; 9 months for 
taxable years beginning in 1977)”, and 
by striking out “857(b)(4)” and insert¬ 
ing in lieu thereof “857(b)(7)”. 

3. Paragraphs (c) (2) and (3) are 
amended by striking out “857(b)(4)” 
and inserting in lieu thereof 
“857(b)(7)”. 

4. The first sentence of paragraph 
(e)(1) is amended by striking out “not 
later than 30 days after the close of its 
taxable year” and inserting in lieu 
thereof “within the period specified in 
section 857(b)(3)(C) and paragraph (f) 
of this section”. 

5. Paragraph (e)(1) is amended by 
striking out “excess of the net long¬ 
term capital gain over the net short¬ 
term capital loss” each place it ap¬ 
pears and inserting in lieu thereof 
“net capital gain”. 

6. The fourth sentence of paragraph 
(e)(1) is amended by striking out “that 
such excess was” and inserting in lieu 
thereof “the net capital gain was”. 

7. A new sentence is added at the 
end of paragraph (e)(1) to read as set 
forth below. 

8. A new paragraph (f) is added, to 
read as set forth below. 

§ 1.857-6 Method of taxation of sharehold¬ 
ers of real estate investment trusts. 

• + + + « 

(e) Definition of capital gain divi - 
dend. (1) • • • For purposes of section 
857(b)(3KC) and this paragraph, the 
net capital gain for a taxable year 
ending after October 4, 1976, shall be 
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deemed not to exceed the real estate 
investment trust taxable income (de¬ 
termined without regard to the deduc¬ 
tion for dividends paid) for the taxable 
year. 


(f) Mailing of written notice to 
shareholders—(1) General rule. Except 
as provided in paragraph (f)(2) of this 
section, the written notice designating 
a dividend or part thereof as a capital 
gain dividend must be mailed to the 
shareholders not later than 30 days 
after the close of the taxable year of 
the real estate investment trust. 

(2) Net capital gain resulting from a 
determination. If, as a result of a de¬ 
termination (as defined in section 
859(c)), occuring after October 4, 1976, 
there is an increase in the amount by 
which the net capital gain exceeds the 
deduction for dividends paid (deter¬ 
mined with reference to capital gains 
dividends only) for the taxable year, 
then a real estate investment trust 
may designate a dividend (or part 
thereof) as a capital gain dividend in a 
written notice mailed to its sharehold¬ 
ers at any time during the 120-day 
period immediately following the date 
of the determination. The designation 
may be made with respect to a divi¬ 
dend (or part thereof) paid during the 
taxable year to which the determina¬ 
tion applies (including a dividend con¬ 
sidered as paid during the taxable year 
pursuant to section 858). A deficiency 
dividend (as defined in section 859(d)), 
or a part therof, that is paid with re¬ 
spect to the taxable year also may be 
designated as a capital gain dividend 
by the real estate investment trust (or 
by the acquiring corporation to which 
section 381(c)(25) applies) before the 
expiration of the 120 day period imme¬ 
diately following the determination. 
However, the aggregate amount of the 
dividends (or parts thereof) that may 
be designated as capital gain dividends 
after the date of the determination 
shall not exceed the amount of the in¬ 
crease in the excess of the net capital 
gain over the deduction for dividends 
paid (determined with reference to 
capital gains dividends only) that re¬ 
sults from the determination. The 
date of a determination shall be estab¬ 
lished in accordance with § 1.859- 
2(b)(1). 

Par. 36. Section 1.857-7(b), as redes¬ 
ignated by paragraph 34 of this docu¬ 
ment. is amended by adding two new 
sentences at the end thereof, to read 
as follows: 

§ 1.857-7 Earnings and profits of a real 
estate investment trust. 

• • • • • 

(b) • • • For purposes of section 
857(d) and this section, if an amount 
equal to any net loss derived from pro¬ 


hibited transactions is included in real 
estate investment trust taxable income 
pursuant to section 857(b)(2)(F), that 
amount shall be considered to be an 
amount which is not allowable as a de¬ 
duction in computing taxable income 
for the taxable year. The earnings and 
profits for the taxable year (but not 
the accumulated earnings and profits) 
shall not be considered to be less than 
(i) in the case of a taxable year ending 
before October 5, 1976, the amount (if 
any) of the net capital gain for the 
taxable year, or (ii) in the case of a 
taxable year ending after December 
31, 1973, the amount (if any) of the 
excess of the net income from foreclo¬ 
sure property for the taxable year 
over the tax imposed thereon by sec¬ 
tion 857(b)(4)(A). 

§ 1.857-8 [Amended] 

Par. 37. Paragraph (e) of § 1.857-8 
(as redesignated by paragraph 34 of 
this document) is amended by deleting 
“§ 1.857-7*' from the second sentence 
and inserting in lieu thereof “§ 1.857- 
9”. 

§ 1.857-9 [Amended] 

Par. 38. Paragraph (a) of § 1.857-9 
(as redesignated by paragraph 34 of 
this document) is amended by deleting 
“§ 1.857-6” and inserting in lieu there¬ 
of “§ 1.857-8”. 

§ 1.857-10 [Amended] 

Par. 39. Section 1.857-10 (as redesig¬ 
nated by paragraph 34 of this docu¬ 
ment) is amended by deleting 
“§§ 1.857-6 and 1.857-7” and inserting 
in lieu thereof “§§ 1.857-8 and 1.857- 
9”. 

§1.858 [Deleted.] 

Par. 40. Section 1.858 is deleted. 

Par. 41. Section 1.858-1 is amended 
as follows: 

1. Paragraphs (a) and (b) are revised 
to read as set forth below. 

2. Paragraph (d) is amended by 
adding a new example (3) at the end 
thereof, to read as set forth below. 

3. Paragraph (e) is amended by de¬ 
leting “paragraph (e) of § 1.857-4” 
each place it appears and inserting in 
lieu thereof “paragraph (f) of § 1.857- 
6”. 

4. The next to the last sentence of 
paragraph (e) is amended to areas as 
set forth below. 

§ 1.858-1 Dividends paid by a real estate 
investment trust after close of taxable 
year. 

(a) General rule. Under section 858, 
a real estate investment trust may 
elect to treat certain dividends that 
are distributed within a specified 
period after the close of a taxable year 
as having been paid during the taxable 
year. The dividend is taken into ac¬ 
count in determining the deduction 


for dividends paid for the taxable year 
in which it is treated as paid. The divi¬ 
dend may be an ordinary dividend or. 
subject to the requirements of sections 
857(b)(3)(C) and 858(c), a capital gain 
dividend. The trust may make the divi¬ 
dend declaration required by section 
858(a)(1) either before or after the 
close of the taxable year as long as the 
declaration is made before the time 
prescribed by law for filing its return 
for the taxable year (including the 
period of any extension of time grant¬ 
ed for filing the return). 

(b) Election—i 1) Method of making 
election. The election must be made in 
the return filed by the trust for the 
taxable year. The election shall be 
made by treating the dividend (or por¬ 
tion thereof) to which the election ap¬ 
plies as a dividend paid during the tax¬ 
able year of the trust in computing it 
real estate investment trust taxable 
income and, if applicable, the alterna¬ 
tive tax imposed by section 
857(b)(3)(A). (In the case of an elec¬ 
tion with respect to a taxable year 
ending before October 5, 1976, if the 
dividend (or portion thereof) to which 
the election is to apply is a capital 
gain dividend, the trust shall treat the 
dividend as paid during such taxable 
year in computing the amount of capi¬ 
tal gains dividends paid during the 
taxable year.) In the case of an elec¬ 
tion with respect to a taxable year be¬ 
ginning after October 4. 1976, the 
trust must also specify in its return (or 
in a statement attached to its return) 
the exact dollar amount that is to be 
treated as having been paid during the 
taxable year. 

(2) Limitation based on earnings 
and profits. The election provided in 
section 858(a) may be made only to 
the extent that the earnings and prof¬ 
its of the taxable year (computed with 
the application of sections 857(d) and 
1.857-7) exceed the total amount of 
distributions out of such earnings and 
profits actually made during the tax¬ 
able year. For purposes of the preced¬ 
ing sentence, deficiency, dividends and 
distributions with respect to which an 
election has been made for a prior 
year under section 858(a) are disre¬ 
garded in determining the total 
amount of distributions out of earn¬ 
ings and profits actually made during 
the taxable year. The dividend or por¬ 
tion thereof, with respect to which the 
real estate investment trust has made 
a valid election under section 858(a), 
shall be considered as paid out of the 
earnings and profits of the taxable 
year for which such election is made, 
and not out of the earnings and prof¬ 
its of the taxable year in which the 
distribution is actually made. 

(3) Additional limitation based on 
amount specified. The amount treated 
under section 858(a) as having been 
paid in a taxable year beginning after 
October 4, 1976, cannot exceed the 
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lesser of (i) the dollar amount speci¬ 
fied by the trust in its return (or a 
statement attached thereto) in making 
the election or (ii) the amount allowa¬ 
ble under the limitation prescribed in 
paragraph (b)(2) of this section. 

(4) Irrevocability of the election. 
After the expiration of the time for 
filing the return for the taxable year 
for which an election is made under 
section 858(a), such election shall be 
irrevocable with respect to the divi¬ 
dend or portion thereof to which it ap¬ 
plies. 


(d) Illustrations.* • • 

Example (3). Assume the facts are the 
same as in example (2), except that the tax¬ 
able years involved are calendar years 1977 
and 1978. and Y Trust specified in its Feder¬ 
al income tax return for 1977 that the 
dollar amount of $40,000 of the $65,000 dis¬ 
tribution payable to shareholders on March 
31, 1978. is to be treated as having been paid 
in 1977. The result will be the same as in ex¬ 
ample (2), since the amount of the undis¬ 
tributed earnings and profits for 1977 is less 
than the $40,000 amount specified by Y 
Trust in making its election. Accordingly, 
the election is valid only to the extent of 
$15,000. Y Trust will treat the amount of 
$15,000 as a distribution, in 1977, of earn¬ 
ings and profits of the trust for the taxable 
year 1977 and the remaining $50,000 as a 
distribution, in 1978, of the earnings and 
profits for 1978. 

(e) Notice to shareholders. • * * If 
the notice under section 858(c) relates 
to an election with respect to any capi¬ 
tal gains dividends, such capital gains 
dividends shall be aggregated by the 
real estate Investment trust with the 
designated capital gains dividends ac¬ 
tually paid during the taxable year to 
which the election applies (not includ¬ 
ing deficiency dividends or dividends 
with respect to which an election has 
been made for a prior taxable year 
under section 858) to determine 
whether the aggregate of the designat¬ 
ed capital gains dividends with respect 
to such taxable year exceeds the net 
capital gain of the trust. * • • 

Par. 42. New sections 1.859-1, 1.859- 
2, 1.859-3, 1.859-4, and 1.860-1 are 
added after section 1.858-1, to read as 
follows: 

§ 1.859-1 Deficiency dividends. 

Section 859 provides a method by 
which a real estate investment trust 
may be relieved from the payment of a 
deficiency in (or be allowed a credit or 
refund.with respect to) the tax im¬ 
posed by section 857(b) (1) or (3), the 
minimum tax on tax preferences im¬ 
posed by section 56, or, in the case of a 
real estate investment trust that fails 
the distribution requirements of sec¬ 
tion 857(a)(1), the corporate income 
tax imposed by section 11(a) or 
1201(a). The method provided by sec¬ 
tion 859 is to allow an additional de¬ 


duction for a dividend distribution 
(which meets the requirements of sec¬ 
tions 859 and 1.859-2) in computing 
the deduction for dividends paid for 
the taxable year for which the defi¬ 
ciency is determined. A deficiency divi¬ 
dend may be an ordinary dividend, or, 
subject to the limitations of sections 
857(b)(3)(C) and 859(d)(2)(B), may be 
a capital gain dividend. 

§ 1.859-2 Requirements for deficiency 
dividends. 

(a) In general. A real estate invest¬ 
ment trust is allowed a deduction for a 
deficiency dividend only if there is a 
determination (as defined in section 
859(c) and paragraph (b)(1) of this sec¬ 
tion) occurring after October 4, 1976, 
that results in an adjustment (as de¬ 
fined in section 859(b)(1)) for the tax¬ 
able year with respect to which the de¬ 
ficiency dividend is paid. The deficien¬ 
cy dividend must be paid on, or within 
90 days after, the date of the determi¬ 
nation and before the filing of a claim 
under section 859(e) and paragraph 
(b)(2) of this section. This claim must 
be filed within 120 days after the date 
of the determination. The deficiency 
dividend must be a distribution of 
property (including money) that 
would have been properly taken into 
account in the computation of the de¬ 
duction for dividends paid under sec¬ 
tion 561 for the taxable year with re¬ 
spect to which the liability for tax re¬ 
sulting from the determination exists, 
if the money or other property had 
been distributed during that taxable 
year. Thus, for purposes of section 
859(d), where the distribution would 
have been a dividend within the mean¬ 
ing of sections 316(a) and 1.316-1, if it 
had been made during the taxable 
year with respect to which the deter¬ 
mination applies, the distribution will 
meet the requirements of section 
562(a) (relating to rules applicable in 
determining dividends eligible for the 
deduction for dividends paid), even 
though the distributing corporation, 
trust, or association has no current or 
accumulated earnings and profits for 
the taxable year in which the distibu- 
tion is actually made. The amount of 
the distribution shall be determined 
under section 301 as of the date of the 
distribution. The amount of the de¬ 
duction is subject to the limitations 
set forth in sections 562 and 859(d)(2) 
and the regulations thereunder. Thus, 
in the case of a distribution to an indi¬ 
vidual shareholder of property (other 
than money) which has a fair market 
value in excess of the adjusted basis of 
the property in the hands of the dis¬ 
tributing corporation, trust, or associ¬ 
ation at the time of the distribution, 
the amount of the deficiency dividend, 
for purposes of section 316(b)(3), shall 
be the amount which would have been 
a dividend if the property (taking into 
account its fair market value as of the 


date of the distribution) had been dis¬ 
tributed during the taxable year with 
respect to which the determination ap¬ 
plies, even though the deduction for 
dividends paid is limited, under 
§ 1.562-l(a), to the adjusted basis of 
the property. The corporation, trust, 
or association that pays the deficiency 
dividends does not have to be a quali¬ 
fied real estate investment trust at the 
time of payment. 

(b) Determination and claim for cte- 
duction— (1) Determination. For pur¬ 
poses of applying section 859(c) and 
this section, the following rules shall 
apply: 

(i) The date of determination by a 
decision of the United States Tax 
Court is the date upon which the deci¬ 
sion becomes final, as prescribed in 
section 7481. 

(ii) The date upon which a judgment 
of a court becomes final, which is the 
date of the determination in such 
cases, must be determined upon the 
basis of the facts in the particular 
case. Ordinarily, a judgment of a 
United States district court becomes 
final upon the expiration of the time 
allowed for taking an appeal, if no 
appeal is duly taken within that time. 
A judgment of the United States 
Court of Claims becomes final upon 
the expiration of the time allowed for 
filing a petition for certiorari if no pe¬ 
tition is duly filed within that time. 

(iii) The date of determination by a 
closing agreement, made under section 
7121, is the date the agreement is ap¬ 
proved by the Commissioner. 

(iv) A determination under section 
859(c)(3) may be made by an agree¬ 
ment signed by the district director or 
another official to whom authority to 
sign the agreement is delegated, and 
by or on behalf of the taxpayer. The 
agreement shall set forth the amount, 
if any, of each adjustment described in 
subparagraphs (A). (B), and (C) of sec¬ 
tion 859(b)(1) for the taxable year, the 
amount of the liability for any tax im¬ 
posed by section 11(a), 56(a), 857(b)(1), 
857(b)(3)(A) or 1201(a) for the taxable 
year, and the amount of the limitation 
(determined under section 859(d)(2)) 
on the amount of deficiency dividends 
that can qualify as capital gain divi¬ 
dends and ordinary dividends, respec¬ 
tively, for the taxable year. An agree¬ 
ment under this subdivision which is 
signed by the district director (or 
other delegate) shall be sent to the 
taxpayer at its last known address by 
either registered or certified mail. If 
registered mail is used, the date of reg¬ 
istration shall be treated as the date 
of determination. If certified mail is 
used, the date of the postmark on the 
sender’s receipt shall be treated as the 
date of determination. However, if a 
dividend is paid by the taxpayer 
before the registration or postmark 
date, but on or after the date the 
agreement is signed by the district di- 
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rector (or other delegate), the date of 
determination shall be the date of 
signing. 

(2) Claim for deduction. A claim for 
deduction for a deficiency dividend 
shall be made, with the requisite dec¬ 
laration, on form 976 and shall contain 
the following information: 

(i) The name, address, and taxpayer 
identification number of the corpora¬ 
tion. trust, or association: 

(ii) The amount of the deficiency 
and the taxable year or years involved; 

(ill) The amount of the unpaid defi¬ 
ciency or, if the deficiency has been 
paid in whole or in part, the date of 
payment and the amount thereof; 

(iv) A statement as to how the defi¬ 
ciency was established <i.e., by an 
agreement under section 859(c)(3), by 
a closing agreement under section 
7121, or by a decision of the Tax Court 
or court judgment); 

(v) Any date or other information 
with respect to the determination that 
is required by form 976; 

<vi) The amount and date of pay¬ 
ment of the dividend with respect to 
which the claim for the deduction for 
deficiency dividends is filed; 

(vti) The amount claimed as a deduc¬ 
tion for deficiency dividends; 

(viii) If the amount claimed as a de¬ 
duction for deficiency dividends in¬ 
cludes any amount designated (or to 
be designated) as capital gain divi¬ 
dends, the amount of capital gain divi¬ 
dends for which a deficiency dividend 
deduction is claimed; and 

(ix) Any other information required 
by the claim form. 

A certified copy of the resolution of 
the trustees, directors, or other au¬ 
thority, authorizing the payment of 
the dividend with respect to which the 
claim is filed must accompany the 
claim. Also, any copy of a court deci¬ 
sion, judgment, agreement, or other 
document required by form 976 must 
accompany the claim. The claim, to¬ 
gether with the accompanying docu¬ 
ments. shall be filed with the district 
director, or director of the Internal 
revenue service center, with whom the 
income tax return for the taxable year 
with respect to which the determina¬ 
tion applies was filed. In the event 
that the determination Is an agree¬ 
ment with the district director (or his 
delegate) described in section 859(c)(3) 
and paragraph (bXIXiv) of this sec¬ 
tion. the claim may be filed with the 
district director with whom (or pursu¬ 
ant to whose delegation) the agree¬ 
ment was made. 

§ 1.859-3 Interest and additions to tax. 

(a) In general If a real estate invest¬ 
ment trust is allowed a deduction for 
deficiency dividends, under section 
859(b)(2) the tax imposed on the trust 
by chapter 1 of the Code (computed 
by taking into account the deduction) 
for the taxable year with respect to 


which the deduction is allowed is 
deemed to be increased by an amount 
equal to the amount of the deduction. 
This deemed increase in tax. however, 
applies solely for purposes of deter¬ 
mining the liability of the trust for in¬ 
terest under subchapter A of chapter 
67 of the Code and for additions to tax 
and additional amounts under chapter 
88 of the Code. For purposes of apply¬ 
ing subchapter A of chapter 67 and 
chapter 68, the last date prescribed for 
payment of the deemed increase in tax 
shall be considered to be the last date 
prescribed for the payment of tax (de¬ 
termined in the manner provided In 
section 6601(b)) for the taxable year 
for which the deduction for deficiency 
dividends is allowed. The deemed In¬ 
crease in tax shall be considered to be 
paid as of the date that the claim for 
the deficiency dividend deduction de¬ 
scribed in section 859(e) and § 1.859- 
2(b)(2) is filed. 

(b) Overpayments of tax. If a real 
estate investment trust is entitled to a 
credit or refund of an overpayment of 
the tax imposed by chapter 1 of the 
Code for the taxable year for which 
the deficiency dividend deduction is al¬ 
lowed, then, for purposes of comput¬ 
ing Interest, additions to tax. and addi¬ 
tional amounts, the payment (or pay¬ 
ments) that result in the overpayment 
and that precede the filing of the 
claim described in section 859(e) will 
be applied against and reduce the in¬ 
crease in tax that is deemed to occur 
under section 859(b)(2). 

(c) Example. Tills section may be il¬ 
lustrated by the following examples: 

Example (i). Corporation X is a real 
estate investment trust that files its income 
tax return on a calendar year basis. For its 
taxable year 1977, corporation X receives an 
extension of time until June 15, 1978, to file 
its income tax return. Corporation X does 
not elect to pay any tax due in Installments. 
On its 1977 Income tax return, filed on May 
15. 1978, corporation X reports real estate 
investment trust taxable Income (computed 
without regard to the dividends paid deduc¬ 
tion) of $100, a dividends paid deduction of 
$100, and no tax liability. Following an ex¬ 
amination of corporation X’s 1977 return, 
the district director and corporation X enter 
into an agreement which constitutes a de¬ 
termination under section 859(cX3>. Under 
the determination (which is dated Novem¬ 
ber 1, 1979), the real estate investment trust 
taxable income of corporation X Is in¬ 
creased by $20 to $120. Thus, taking into ac¬ 
count the $100 of dividends paid in 1977, 
corporation X has undistributed real estate 
investment trust taxable income of $20 as a 
result of the determination. Corporation X 
pays a dividend of $20 on November 10, 
1979. files a claim for a deficiency dividend 
deduction of $20 pursuant to section 859(e) 
with respect to such dividend on November 
15. 1979, and is allowed a deficiency divi¬ 
dend deduction of $20 with respect to its 
taxable year 1977. Corporation X. after 
taking into account the deduction for defi¬ 
ciency dividends, has no real estate invest¬ 
ment trust taxable income and has met the 
distribution requirements of section 
857(a)(1). However, for purposes of section 


6601 (relating to interest on underpayment 
of tax) the tax imposed by chapter 1 of the 
Code on corporation X for the taxable year 
1977 is deemed to be increased by $20 (the 
amount of the deficiency dividend deduc¬ 
tion allowed with respect to the taxable 
year 1977), and the last date prescribed for 
payment of the tax is March 15, 1978 (the 
due date of the return determined without 
regard to any extension of time). The tax of 
$20 is deemed to be paid on November 15. 
1979, the date the claim for the deficiency 
dividend deduction is filed pursuant to sec¬ 
tion 859(e). Thus, corporation X is liable for 
interest on $20, at the rate established 
under section 6621, for the period from 
March 15. 1978, to November 15. 1979. Also 
for purposes of determining whether corpo¬ 
ration X is liable for any addition to tax or 
additional amount Imposed by chapter 68 of 
the Code (including the penalty prescribed 
by section 6697) the amount of tax imposed 
on corporation X by chapter 1 of the Code 
is deemed to be increased by $20 (the 
amount of the deficiency dividend deduc¬ 
tion allowed), the last date prescribed for 
payment of such tax is March 15, 1978, and 
the tax of $20 is deemed to be paid on No¬ 
vember 15. 1979. Corporation X, however, is 
not subject to interest and penalties with re¬ 
spect to the amount of any tax for which it 
would have been liable under section 11(a), 
56(a), 1201(a), or 857(b) had it not been al¬ 
lowed the $20 deduction for deficiency divi¬ 
dends. 

Example (2). Assume the facts are the 
same as in example (1) except that the dis¬ 
trict director, upon examination of corpora¬ 
tion X’s income tax return, asserts a defi¬ 
ciency in income tax of $4, based on an as¬ 
serted Increase of $10 in real estate invest¬ 
ment trust taxable income, and no agree¬ 
ment is entered into between the parties. 
Corporation X pays the $4 on June 1. 1979. 
and files suit for refund In the United 
States District Court. The District Court, In 
a derision which becomes final on November 
1, 1980, holds that corporation X did fail to 
report $10 of real estate investment trust 
taxable income and is not entitled to any 
refund. (No other Item of income or deduc¬ 
tion is in issue.) Corporation X pays a divi¬ 
dend of $10 on November 10. 1980, files a 
claim for a deficiency dividend deduction of 
$10 with respect to such dividend on Novem¬ 
ber 15.1980, and is allowed a deficiency divi¬ 
dend deduction of $10 for 1977. Assume fur¬ 
ther that $4 is refunded to corporation X on 
December 31, 1980, as the result of the $10 
deficiency dividend deduction being allowed. 
Also assume that any assessable penalties, 
additional amounts, and additions to tax 
(including the penalty imposed by section 
6697) for which corporation X is liable are 
paid within 10 days of notice and demand, 
so that no interest is imposed on such penal¬ 
ties. etc. The liability of corporation X for 
Interest for the period March 15, 1978, to 
June 1. 1979, will be determined with re¬ 
spect to $10 (the amount of the deficiency 
dividend deduction allowed). The liability of 
corporation X for interest for the period 
June 1. 1979, to November 15. 1980, will be 
determined with respect to $6 ($10 minus 
the $4 payment). Corporation X will be enti¬ 
tled to interest on the $4 overpayment for 
the period described in section 6611(b)(2), 
beginning on November 15,1980. 

§ 1.859-4 Claim for credit or refund. 

In a case where the allowance of a 
deduction for a deficiency dividend re¬ 
sults in an overpayment of tax, the 
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taxpayer, in order to secure credit or 
refund of the overpayment, must file a 
claim on form 1120X in addition to the 
claim for the deduction required under 
section 859(e). The credit or refund 
will be allowed as if on the date of the 
determination two years remained 
before the expiration of the period of 
limitations on the filing of claim for 
refund for the taxable year to which 
the overpayment relates. 

§ 1.860-1 Adoption of or change in annua] 
accounting period. 

Under section 860, a real estate in¬ 
vestment trust may not change to or 
adopt any taxable year beginning 
after October 4, 1976, other than the 
calendar year. 

Par. 43. Subparts A and B are added 
to part 55, to read as follows: 

Subport A—Tax on Certain Real Estate Invest¬ 
ment Trust Taxable Income Not Distributed 

During the Taxable Year 

§55.1981-1 Imposition of excise tax on 
certain real estate investment trust tax¬ 
able income not distributed during the 
taxable year. 

Section 4981 imposes an excise tax 
on a real estate investment trust if the 
deduction for dividends paid for the 
taxable year does not equal at least 75 
percent of its real estate investment 
trust taxable income (computed as 
provided in section 4981) for the tax¬ 
able year. For purposes of section 
4981, the deduction for dividends paid 
is computed without regard to capital 
gains dividends (as defined in section 
857(b)(3)(C)) and without regard to 
any dividends actually paid after the 
close of the taxable year. Thus, divi¬ 
dends considered as paid during the 
taxable year under section 858 are dis¬ 
regarded. Deficiency dividends (as de¬ 
fined in section 859(d)) paid with re¬ 
spect to the taxable year are also dis¬ 
regarded. The return referred to in 
the last sentence of section 4981 is the 
income tax return. Section 4981 ap¬ 
plies only to taxable years beginning 
after December 31, 1979, for which the 
taxpayer is taxable under Part II of 
subchapter M of chapter 1 of subtitle 
A as a real estate investment trust. 

Subpart B—Procedure and Administration 

§55.6001-1 Notice or regulations requir¬ 
ing records, statements, and special re¬ 
turns. 

(a) In general Any person subject to 
tax under chapter 44 of the Code shall 
keep such complete and detailed rec¬ 
ords as are sufficient to enable the dis¬ 
trict director to determine accurately 
the amount of liability under chapter 
44. 

(b) Notice by district director requir¬ 
ing returns, statements, or the keeping 
of records. The district director may 
require any person, by notice served 


upon him, to make such returns, 
render such statements, or keep such 
specific records as will enable the dis¬ 
trict director to determine whether or 
not such person is liable for tax under 
chapter 44. 

(c) Retention of records. The records 
required by this section shall be kept 
at all times available for inspection by 
authorized internal revenue officers or 
employees, and shall be retained so 
long as the contents thereof may 
become material in the administration 
of any internal revenue law. 

§55.6011-1 General requirement of 
return, statement, or liftt 

Every person liable for tax under 
section 4981 shall file an annual 
return with respect to the tax on the 
form prescribed by the Internal Reve¬ 
nue Service for such purpose and shall 
include therein the information re¬ 
quired by the form and the instruc¬ 
tions issued with respect thereto. 

§55.6061-1 Signing of returns and other 
documents. 

Any return required to be made by a 
real estate investment trust with re¬ 
spect to the tax imposed by chapter 44 
shall be signed by a person authorized 
by section 6062 of the Code to sign the 
income tax return of the real estate in¬ 
vestment trust. Any statement or 
other document required to be made 
with respect to the tax imposed by 
chapter 44 shall be signed by the 
person required or duly authorized to 
sign in accordance with the regula¬ 
tions, forms, or instructions prescribed 
with respect to such statement or doc¬ 
ument. An individual's signature on a 
return, statement, or other document 
made by or for the real estate invest¬ 
ment trust shall be prima facie evi¬ 
dence that the Individual is authorized 
to sign the return, statement, or other 
document. 

§ 55.6065-1 Verification of returns. 

If a return, statement, or other doc¬ 
ument made under the provisions of 
chapter 44 or subtitle F of the Code or 
the regulations thereunder with re¬ 
spect to any tax imposed by chapter 
44 of the Code, or the form and 
instructions issued with respect to 
such return, statement, or other docu¬ 
ment, requires that it shall contain or 
be verified by a written declaration 
that it is made under the penalties of 
perjury, it must be so verified by the 
person or persons required to sign 
such return, statement, or other docu¬ 
ment. In addition, any other state¬ 
ment or document submitted under 
any provision of chapter 44 or subtitle 
F of the Code or regulations thereun¬ 
der with respect to any tax imposed by 
chapter 44 of the Code may be re¬ 
quired to contain or be verified by a 
written declaration that it is made 
under the penalties of perjury. 


§ 55.6071-1 Time for filing returns. 

A return required by §55.6011-1 
shall be filed at the time (including 
any extension of time granted or al¬ 
lowed under section 6081) that the 
real estate investment trust is required 
to file its income tax return under sec¬ 
tion 6012 for the taxable year for 
which the tax under section 4981 is 
imposed. 

§55.6081-1 Extension of time for filing 
the return. 

District directors and directors of 
service centers are authorized to grant 
a reasonable extension of time for 
filing any return, statement, or other 
document which relates to any tax im¬ 
posed by chapter 44 and which is re¬ 
quired under the provisions of chapter 
44 or the regulations thereunder. Ex¬ 
tensions of time shall not be granted 
for more than 6 months. An extension 
of time for filing a return shall not op¬ 
erate to extend the time for the pay¬ 
ment of the tax or any part thereof 
unless specified to the contrary in the 
extension. The rules relating to an ap¬ 
plication for extension in §53.6081- 
1(b) of this chapter (relating to foun¬ 
dation excise taxes) shall apply to an 
application for an extension of time 
for filing the return of tax imposed by 
chapter 44. If an extension of time for 
filing the return is granted, a return 
shall be filed before the expiration of 
the period of extension. 

§ 55.6091-1 Place for filing chapter 44 tax 
returns. 

Except as provided in § 55.6091-2 (re¬ 
lating to exceptional cases)— 

(a) In general Chapter 44 tax re¬ 
turns shall be filed with the district di¬ 
rector for the internal revenue district 
in which is located the principal place 
of business or principal office or 
agency of the real estate investment 
trust. 

(b) Returns filed with service centers 
or by hand carrying . Notwithstanding 
paragraph (a) of this section, unless a 
return is filed by hand carrying, when¬ 
ever instructions applicable to chapter 
44 tax returns provide that the re¬ 
turns be filed with a service center, 
the returns must be so filed in accord¬ 
ance with the instructions. Returns 
which are filed by hand carrying shall 
be filed with the district director (or 
with any person assigned the adminis¬ 
trative supervision of an area, zone, or 
local office constituting a permanent 
post of duty within an internal reve¬ 
nue district of such director) in ac¬ 
cordance with paragraph (a) of this 
section. 

§55.6091-2 Exceptional cases. 

Notwithstanding the provisions of 
§ 55.6091-1, the Commissioner may 
permit the filing of any chapter 44 tax 
return in any internal revenue district. 
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§55.6161-1 Extension of time for paying 
tax or deficiency. 

(a) In general—i 1) Tax shown or re¬ 
quired to be shown on return. A rea¬ 
sonable extension of the time for pay¬ 
ment of the amount of any tax im¬ 
posed by chapter 44 and shown or re¬ 
quired to be shown on any return, may 
be granted by the district directors at 
the request of the taxpayer. The 
period of such extension shall not be 
in excess of 6 months from the date 
fixed for payment of such tax. 

(2) Deficiency. The time for pay¬ 
ment of any amount determined as a 
deficiency in respect of tax imposed by 
chapter 44 may, at the request of the 
taxpayer, be extended by the internal 
revenue officer to whom the tax is re¬ 
quired to be paid. The extension may 
be for a period not to exceed 18 
months from the date fixed for pay¬ 
ment of the deficiency, as shown on 
the notice and demand. In exceptional 
cases, a further extension for a period 
not in excess of 12 months may be 
granted. No extension of time for pay¬ 
ment of a deficiency shall be granted 
if the deficiency is due to negligence, 
to intentional disregard of rules and 
regulations, or to fraud with intent to 
evade tax. 

(3) Extension of time for filing dis¬ 
tinguished. The granting of an exten¬ 
sion of time for filing a return does 
not operate to extend the time for the 
payment of the tax or any part there¬ 
of unless so specified in the extension. 

(b) Certain rules relating to exten¬ 
sion of time for paying income tax to 
apply. The provisions of § 1.6161-1 (b), 
and (c), and (d) of this chapter (relat¬ 
ing to a requirement for undue hard¬ 
ship. the application for extension, 
and payment pursuant to an exten¬ 
sion) shall apply to extensions of time 
for payment of the tax imposed by 
chapter 44. 

§55.6165-1 Bonds where time to pay tax 
or deficiency has been extended. 

If an extension of time for payment 
of tax or deficiency is granted under 
section 6161, the district director or 
the director of the service center may. 


if he deems it necessary, require a 
bond for the payment of the amount 
in respect of which the extension is 
granted in accordance with the terms 
of the extension. However, the bond 
shall not exceed double the amount 
with respect to which the extension is 
granted. For provisions relating to 
form of bonds, see the regulations 
under section 7101 contained in part 
301 of this chapter (Regulations on 
Procedure and Administration). 

Jerome Kurtz, 
Commissioner of 
Internal Revenue. 

[FR Doc. 78-18613 Filed 7-6-78; 8:45 am] 


[ 4510 - 43 ] 

DEPARTMENT OF LABOR 

Mint Safety and Health Administration 
[30 CFR Part* 11, 70, 71, 75, and 90] 
RESPIRABLE DUST 
Additional Public Hearings 

AGENCY: Mine Safety and Health 
Administration, Department of Labor. 

ACTION: Notice of additional public 
hearings. 

SUMMARY: Public hearings will be 
conducted in Charleston, W. Va. and 
Lexington, Ky., in addition to those 
previously announced in the Federal 
Register (43 FR 26454), concerning 
proposed amendments to the Depart¬ 
ment of Labor's regulations governing 
sampling of respirable dust in under¬ 
ground coal mines. 

DATES: Requests to make oral state¬ 
ments for the record at these hearings 
should be submitted in writing by July 
21 1978. Additional hearings will be 
held on July 25-26, 1978 in Charleston, 
W. Va. and on July 27-28. 1978 in Lex¬ 
ington. Ky. 

ADDRESSES: Send requests to make 
oral statements to the Mine Safety 
and Health Administration, Office of 
Standards, Regulations and Variances, 
Room 831, 4015 Wilson Boulevard, Ar¬ 
lington, Va. 22203. 


1. The Charleston hearing will be 
held at the Charleston Civic Center. 
Little Theater. Reynolds Street, 
Charleston. W. Va. 25301. 2. The Lex¬ 
ington hearing will be held at the Col¬ 
lege of Law Building. Room 102, 
University of Kentucky, South Lime¬ 
stone Street, Lexington. Ky. 40506. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank A. White, Office of Standards, 

Regulations and Variances, Mine 

Safety and Health Administration. 

Room 831, 4015 Wilson Boulevard, 

Arlington. Va. 22203, 703-235-1910. 

SUPPLEMENTARY INFORMATION: 
The issues to be covered at the hear¬ 
ings scheduled by this notice will be 
only those issues raised concerning the 
proposed amendments to the respira¬ 
ble dust regulations. These issues are 
listed in the notice of public hearing 
published in the Federal Register on 
June 20, 1978 (43 FR 26454). Separate 
hearings will be held on the issues 
raised by comments and objections re¬ 
ceived concerning the proposed 
amendments to standards for airborne 
contaminants. Both proposals were 
published on November 16, 1977 at 42 
FR 59294-59300. 

The proposed amendments to the re¬ 
spirable dust regulations would revise 
sampling methods and procedures, the 
definition of respirable dust and the 
respirable dust standard when free 
silica is present. The proposed changes 
would also provide increased training 
in the maintenance and calibration of 
sampling instruments. 

The Mine Safety and Health Admin¬ 
istration determined, after discussions 
with interested persons and organiza¬ 
tions. that additional hearings in 
Charleston, W. Va., and Lexington, 
Ky.. are warranted to ensure maxi¬ 
mum participation by those most af¬ 
fected by the regulations. 

Dated: June 28, 1978. 

Robert B. Lagather, 
Assistant Secretary 
for Mine Safety and Health. 

CFR Doc. 78-18613 Filed 7-6-78: 8:45 am] 
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[ 3410 - 02 ] 

DEPARTMENT OF AGRICULTURE 

Federal Grain Inspection Service 
GRAIN STANDARDS 

Delegation of Authority to the State of 
Washington 

Statement of considerations. Under 
the provisions of sections 7 and 7A of 
the U.S. Grain Standards Act, as 
amended (7 U.S.C. 71 et seq.) (herein¬ 
after the “act”), the Administrator of 
the Federal Grain Inspection Service 
(FGIS), may delegate authority to a 
State agency to perform all or speci¬ 
fied functions involved in official in¬ 
spection and official weighing at 
export port locations within the State, 
provided the State agency was per¬ 
forming official export inspection ser¬ 
vices on July 1,4.976 (7 U.S.C. 79, 79a). 
The act requires that prior to delegat¬ 
ing such authority to a State agency 
the Adminstrator shall conduct an in¬ 
vestigation to determine whether the 
agency is qualified and meets the cri¬ 
teria for delegation as provided in sec¬ 
tion 7 of the act. 

The Department of Agriculture of 
the State of Washington made appli¬ 
cation for delegation of authority to 
perform official inspection and official 
weighing functions for grain at the 
export port locations within the State 
of Washington. 

FGIS has conducted the required in¬ 
vestigation of the State of Washington 
which included onsite reviews of all 
their inspection sites and a determina¬ 
tion of the nature of any proscribed 
conflicts of interest that might have 
existed with individual employees and 
licensees of the State of Washington. 
All investigations showed that the in¬ 
spection and weighing operations of 
the State are in compliance with the 
act and that any conflicts of interest 
situations that may have existed have 
been resolved. 

As a result, the State of Washington 
was declared eligible for delegation to 
perform the functions of official in¬ 
spection and official weighing at 
export port locations within the 
boundaries of the State. The export 
elevators where the State has been 
performing official inspection service 
and will perform official inspection 
and official weighing services under 
the new official delegation are: North 
Pacific Grain Growers, Kalama, 
Wash.; Continental Grain Co., Long¬ 


view, Wash.; Continental Grain Co., 
and United Grain Corp., Tacoma, 
Wash.; United Grain Corp., Vancou¬ 
ver, Wash.; and Cargill. Inc., and 
Fisher Mills Inc., Seattle, Wash. The 
delegation provides for the automatic 
inclusion of export elevators at export 
port locations which may be estab¬ 
lished in the future and will remain in 
effect until canceled by mutual agree¬ 
ment of FGIS and the State or until 
revoked by FGIS. 

A document delegating this authori¬ 
ty to the State was signed by the Ad¬ 
ministrator of FGIS and the Director 
of Agriculture of the State of Wash¬ 
ington. effective May 12, 1978. 

Done in Washington, D.C., on June 
30, 1978. 

L. E. Bartelt, 
Administrator . 

[FR Doc. 78-18718 Filed 7-6-78; 8:45 am] 


[ 3410 - 16 ] 

Soil Conservation Service 
AUTHORIZATION FOR WATERSHED PLANNING 

Concerned State conservationists of 
the Soil Conservation Service have 
been authorized to provide planning 
assistance to local organizations for 
the indicated watersheds. The State 
conservationists may proceed with in¬ 
vestigations and surveys as necessary 
to develop watershed plans under au¬ 
thority of the Watershed Protection 
and Flood Prevention Act, Pub. L. 83- 
566. and in accordance with require¬ 
ments of the National Environmental 
Policy Act of 1969, Pub. L. 91-190. 

Persons interested in these projects 
may contact the State conservationist, 
listed below: 

Deer Creek Watershed, Allen and 
Anderson Counties, Kans.; State con¬ 
servationist; Robert K. Griffin, Soil 
Conservation Service, 760 South 
Broadway, P.O. Box 600, Salina, Kans. 
67401; 913-825-9535. 

Wilkerson Creek Watershed, Coffee, 
Dale, and Geneva Counties, Ala.; State 
conservationist; William B. Lingle, Soil 
Conservation Service, Wright Build¬ 
ing, 138 South Gay Street, P.O. Box 
311, Auburn, Ala. 36830; 205-821-8070. 

(Catalog of Federal Domestic Assistance 
Program No. 10.904, Watershed Protection 
and Flood Prevention Program.) 

Date: June 29, 1978. 

R. M. Davis, 
Administrator. 

[FR Doc. 78-18741 Filed 7-6-78; 8:45 am] 


[ 6320 - 01 ] 

CIVIL AERONAUTICS BOARD 

[Order 78-6-206; Docket 22388] 

REA EXPRESS, INC 

Application for Intaratote Air Froight Forward¬ 
er Operating Authority; Order To Show 

Cause 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 29th day of June, 1978. 

By Order 73-12-36, dated December 
7, 1973, the Board terminated REA 
Express Inc.'s exemption authority to 
conduct air express service. At the 
same time, the Board awarded REA 
interstate operating authority as an 
air freight forwarder, subject to the 
completion and update of its forward¬ 
er application in accordance with the 
procedures set forth in section 296.43 
of the Board’s Economic Regulations. 
However, REA made no effort to com¬ 
plete its underlying application or oth¬ 
erwise to provide certain information 
which the Board required. On Novem¬ 
ber 7, 1975. a Federal court adjudged 
REA bankrupt and ordered the liqui¬ 
dation of the its property. In light of 
this, by Order 76-12-23, dated Decem¬ 
ber 6. 1976, the Board directed all in¬ 
terested persons to show cause why 
the application should not be dis¬ 
missed. 

An objection to this order was filed 
by the Brotherhood of Railway, Air¬ 
line, Steamship Clerks. Freight Han¬ 
dlers. Express and Station Employees 
(BRAC) on behalf of REA's employ¬ 
ees. BRAC maintained that it was the 
uncertainty surrounding the outcome 
of REA's bankruptcy proceeding that 
prevented REA from completing its 
operating authority application; that 
serious efforts had commenced to pre¬ 
serve its operating authority; that the 
ability of REA (or its successor) to 
proceed with its forwarder application 
was dependent upon these efforts; 
that the termination of REA’s for¬ 
warder authority would adversely 
affect its resuscitation and its employ¬ 
ees; and that in all these circum¬ 
stances, the Board should hold this 
proceeding in abeyance pending the 
resolution of the litigation involving 
RFA ’s futu r p 1 

* BRAC stated that after the Federal 
court adjudged REA backrupt and ordered 
the liquidation of the carrier’s property, it 
approved a plan for reorganizing REA. sub¬ 
mitted by Alltrans Express. U.S.A. Inc., and 
Footnotes continued on next page 
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On the basis of this objection, the 
Board, by Order 77-3-160, dated 
March 29, 1977, deferred action on the 
application for a period of one year. 
That one-year period has now passed 
and REA has taken no further steps to 
complete its application, nor has any 
party requested the Board to move 
forward with the authorization. 

Therefore, we tentatively find and 
conclude that REA's application for 
interstate air freight forwarder au¬ 
thority in Docket 22388 should be dis¬ 
missed. In order to afford all interest¬ 
ed parties an opportunity to comment 
on the Board's proposed course of 
action, we are issuing this order to 
show cause why our tentative findings 
and conclusions should not be made 
final. 

Accordingly, it is ordered, That: 1. 
All interested persons are directed to 
show cause why the Board should not 
issue an order making final its tenta¬ 
tive findings and conclusions that 
REA's application for interstate air 
freight forwarder operating authority 
should be dismissed and this proceed¬ 
ing terminated; 

2. Any interested persons having ob¬ 
jection to the issuance of an order 
making final the proposed findings 
and conclusions shall, within 30 days 
following the service date of this 
order, file with the Board and serve 
upon all parties to this proceeding a 
statement of objections together with 
such evidence expected to be relied 
upon in support of the stated objec¬ 
tions; 

3. If timely and properly supported 
objections are filed, full consideration 
will be accorded the matters and issues 
raised by the objections before further 
action is taken by the Board; and 

4. In the event no objections are 
filed, all further procedural steps will 
be deemed to have been waived and 
the application will be submitted to 
the Board for final action. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board: a 

Phyllis T. Kaylor, 
Secretary . 

fFR Doc. 78-18748 Filed 7-6-78; 8:45 am] 


Footnotes continued from last page 
dismissed another, filed by a group of REA's 
employees. BRAC also stated that both ac¬ 
tions were appealed to higher courts. 

2 All Members concurred. 


[ 6320 - 01 ] 

[Order 78-6-202: Docket 32651] 

COMPAGNIE NATIONALE AIR FRANCE (AIR 

FRANCE) UNION d« TRANSPORT AERIENS 

(U.T.A.) 

Order Amending Order and Approving 
Additional Schedules 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 29th day of June 1978. 

By Order 78-6-82, June 12. 1978, the 
Board, following Presidential review 
under Part 213 procedures, directed 
that Air Prance not perform scheduled 
passenger services other than the fre¬ 
quencies and services between Prance 
and the United States set forth in the 
Order. The effect of tlie Order was to 
disapprove three weekly B-747 fre¬ 
quencies between Los Angeles and 
Paris. 

The order focused on the transatlan¬ 
tic schedules of Air Prance and did not 
mention its polar service to Japan via 
Alaska or the Miami-Point-A-Pitre 
local services. Because of Air Prance's 
delay in complying with the order to 
file schedules, information about the 
Pacific and Caribbean services was not 
available to the staff for inclusion in 
Order 78-6-82. 

By omission from the Order the 
Alaska and Miami scheduled passen¬ 
ger frequencies would appear to have 
been disapproved. The Board did not 
intend this. Therefore we are approv¬ 
ing the Miami and Alaska Schedules 
in accordance with paragraph 213.3(e) 
of the Board's regulations. 

It is therefore ordered, That: 1. Para¬ 
graph 1 of Order 78-6-82 is amended 
to approve the Miami and Alaska stop¬ 
over services, and to include those ser¬ 
vices within the list of services author¬ 
ized; and 2. Paragraph 1 of Order 78- 
6-82 as amended shall read as follows: 

1. Within 30 days after service of this 
Order [Order 78-6-82. served June 12, 1978], 
Air France shall not operate, nor hold out 
to the public in any manner that it does op¬ 
erate, scheduled passenger-service frequen¬ 
cies (including extra sections) between the 
United States and France or French terri¬ 
tories in excess of: (a) Seven weekly Con¬ 
corde services and fourteen weekly Boeing 
747 services between New York and Paris; 
(b) Six weekly Boeing 747 services between 
Paris and Houston (also serving Mexico City 
beyond Houston); (c) Five weekly Boeing 
747 services between Paris and Chicago (two 
flights serving Montreal as an intermedi¬ 
ate); (d) Three weekly Concorde services be¬ 
tween Paris and Washington; (e) Four 
weekly Boeing 747 services between Paris, 
Anchorage and Tokyo; and (f) Nine Boeing 
737 services between Miami and Point-A- 
Pitre (seven flights serve Port-au-Prince, 
San Juan, Saint Martin as intermediates; 
two flights serve only Port-Au-Prince as an 
intermediate). 

3. This Order shall be served on Air 
France and the Ambassador of France 
in Washington, D.C. 


This Order will be published in the 
Federal Register. 

By the Civil Aeronautics Board. 1 

Phyllis T. Kaylor, 
Secretary . 

[FR Doc. 78-18749 Filed 7-6-78; 8:45 am] 


[ 6320 - 01 ] 

[Order 78-6-215; Docket 32952] 

EMERGENCY TRANSPORTATION 
REQUIREMENTS 

Order Granting Blanket Waiver and Exemption 

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., on the 30th day of June 1978. 

At midnight on June 30, 1978, the 
International Longshoremen's and 
Warehousemen’s Union (independent) 
contract with its employers on the 
west coast expires. In the event a new 
agreement is not reached on or before 
that date, and a work stoppage occurs, 
the adverse effect on shippers and re¬ 
ceivers of cargo in the west coast, 
Hawaii, and Alaska will be substantial, 
since shipments normally moving over 
water must be diverted to air carriage 
if they are to move at all. Because of 
the potential emergency air transpor¬ 
tation needs of these shippers, we be¬ 
lieve that circumstances warrant an 
expansion of existing air cargo author¬ 
ity. Consequently, we have decided to 

(1) grant a blanket waiver of Parts 
207, 208, and 212 of the Economic Reg¬ 
ulations to permit all U.S. certificated 
air carriers and all foreign air carriers 
with 402 permits authorizing the car¬ 
riage of individually ticketed and/or 
waybilled service to operate split all¬ 
cargo charters and split passenger- 
cargo charters in those markets that 
would be affected by a work stoppage, 1 

(2) waive the provisions of sections 
207.5, 207.6, and 207.7a of the Econom¬ 
ic Regulations to permit U.S. route 
carriers to operate cargo charter ser¬ 
vices in affected markets without 
regard to their frequency or volume; 
and (3) exempt Evergreen, Rich, 
Southern, and Zantop from sections 
401 and 403 of the act to the extent 
that they would be prevented from en¬ 
gaging in cargo charter services in 
those transpacific markets affected by 
the work stoppage. We are acting now, 
without awaiting the outcome of con¬ 
tract negotiations, in order to allow 
shippers and carriers time to make 
contingent plans. This authority is ef¬ 
fective, however, only if an actual 
work stoppage occurs, and only for the 
duration of such work stoppage. 


‘All Members concurred. 

‘We are not granting a waiver of Part 214 
of the Economic Regulations because that 
part provides rules only for passenger 
charters conducted by foreign air carriers 
operating under permits authorizing charter 
service exclusively. 
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Our current cargo charter rules pro¬ 
vide that the entire capacity of an air¬ 
craft must be chartered by one person 
(including an air freight forwarder or 
cooperative shippers association as de¬ 
fined in Part 296) in order to ship air 
freight. 2 In addition, our rules limit 
the off-route cargo charter operations 
of U.S. route carriers in terms of their 
volume and frequency. 3 Apart from 
whether these restrictions present sig¬ 
nificant problems to the shipping 
public in normal times, should a west 
coast maritime work stoppage occur, 
the reduction in available surface 
transportation could significantly dis¬ 
rupt the movement of needed cargo 
goods and impose hardships on ship¬ 
pers and the public generally. We an¬ 
ticipate, as a result, that the demand 
for cargo air service will rise markedly, 
as surface shippers seek alternative 
modes to transport cargo. This is par¬ 
ticularly the case for those goods, such 
as perishable food stuffs, with time- 
sensitive delivery dates. At a time 
when large amounts of excess cargo 
air capacity are not available, we be¬ 
lieve that it is in the public interest to 
maximize the cargo air lift available to 
shippers. 4 The waivers and exemptions 
we are granting here will help to serve 
this objective by enabling shippers of 
less than planeload movements to con¬ 
tract for any cargo charter space that 
is available; by enabling U.S. route car¬ 
riers to meet the needs of these ship¬ 
pers unconstrained by volume and fre¬ 
quency restrictions; and by providing 
shippers in the transpacific a larger 
pool of carriers from which to seek air 
cargo capacity. 

Accordingly, the Board finds that 
the possibility of a West Coast mari¬ 
time work stoppage constitutes special 
and unusual circumstances warranting 


*In EDR-351, we have proposed to liberal¬ 
ize these rules to permit so called “split 
charters,” where more than one person 
could charter capacity of an aircraft for af¬ 
freight. We also proposed to allow the 
excess freight capacity on a passenger 
charter to be chartered for the carriage of 
property. Comments on this notice were due 
June 15. and reply comments are due July 5. 
The desirability of amending the cargo 
charter rules in this manner will be consid¬ 
ered fully in this case. Our decision here 
does not pass on the merits of such a rule 
change, nor is it intended to prejudge any 
issues In that case. 

* Section 207.5 limits the volume of combi¬ 
nation carriers’ off-route charter operations 
In any one year to 5 percent of the first 50 
million base revenue plane miles flown the 
previous year and 2.5 percent of the remain¬ 
der. All-cargo carriers are limited to 10 per¬ 
cent of such mileage flown the previous 
year (section 207.6). Section 207.7a limits, 
with certain exceptions, the frequency of all 
route carriers'* off-route charter activities to 
8 flights in any one market during any four 
week period. 

4 The space problem is exacerbated by the 
pilots’ strike against Northwest Airlines, 
which has eliminated that carrier’s services. 


grant of the emergency waivers, and 
that they are required in the public in¬ 
terest. We also find that enforcement 
of the provisions of sections 401 and 
403 of the act, to the extent that they 
would prevent Evergreen, Rich, South¬ 
ern, and Zantop from engaging in for¬ 
eign charter air transportation in 
those transpacific markets affected by 
a work stoppage would not be in the 
public interest. It is clear that enforce¬ 
ment of the act would be an undue 
burden on these carriers because of 
the limited extent of the operations 
authorized and the special and unusu¬ 
al circumstances affecting them. 
Indeed, enforcement of the certifica¬ 
tion requirements would, as a practical 
matter prevent them from conducting 
these operations and as such, would be 
contrary to the needs and convenience 
of the public.* * * 

We emphasize that it is not our in¬ 
tention in a labor controversy or to 
favor one side against the other. Our 
sole purpose is to alleviate, to the 
extent possible, the public hardships 
that inevitably result from work stop¬ 
pages. We believe that this waiver will 
have a negligible effect, if any at all, 
upon the economic forces normally in 
play between management and labor. 

Accordingly, it is ordered. That: 

1. The provisions of Parts 207, 208, 
and 212 be waived to the extent neces¬ 
sary to permit all U.S. certificated air 
carriers and foreign air carriers with 
402 permits authorizing the carriage 
of individually ticketed or waybilled 
service, (a) to operate charter flights 
of property where more than one 
person charters the capacity of an air¬ 
craft for air freight, and (b) to charter 
the excess freight capacity on charter 
flights of persons and their accompa¬ 
nying baggage for the carriage of air 
freight to one or more persons, in 
those markets affected by a West 
Coast maritime work stoppage; 

2. The provisions of sections 207.5, 
207.6, and 207.7a be waived in order to 
allow all U.S. certificated route carri¬ 
ers to operate off-route cargo charter 
sevices, including those described in 1, 
without regard to their frequency or 
volume in those markets affected by a 
west coast maritime work stoppage: 

3. Evergreen, Rich, Southern, and 
Zantop be exempted from sections 401 
and 403 of the Act to the extent that 
they would be prevented from operat¬ 
ing cargo charter air transportation, 


5 Since the authority granted here is limit¬ 
ed in scope and duration and will not result 
in substantially greater service in any one 
market, we find that our action is not a 
major Federal action within the meaning of 
the National Environmental Policy Act of 
1969. Nor is it meant to be an endorsement 
by the Board that these operations qualify 
any carrier for additional fuel allocation 
under the Mandatory Aviation Fuel Alloca¬ 
tion Program administered by the Depart¬ 
ment of Energy. 


including that described in 1, in trans¬ 
pacific markets affected by the work 
stoppage; 

4. The authority granted by para¬ 
graphs 1, 2. and 3 shall become effec¬ 
tive only upon the occurrence of a 
west coast maritime work stoppage, 
and shall terminate 5 days after the 
end of any such work stoppage; 

5. This order may be amended or re¬ 
voked at any time at the discretion of 
the Board; and 

6. This order shall be served on all 
certificated air carriers, foreign air 
carriers, and the Federal Aviation Ad¬ 
ministration. 

This order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board: • 
Phyllis T. Kaylor, 
Secretary. 

[FR Doc. 78-18746 Filed 7-6-78; 8:45 ami 


[ 6320 - 01 ] 

[Order 78-6-216; Docket 32953] 

FOREIGN AIR CARRIERS 
Order To Show Cause 

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., on the 30th day of June, 1978. 

At midnight June 30, 1978, the In¬ 
ternational Longshoremen's and War¬ 
ehousemen's Union's (independent) 
contract with its employers on the 
west coast expires. In the event a new 
agreement is not reached on or before 
that date, and a work stoppage occurs, 
the adverse effect on shippers and re¬ 
ceivers of cargo goods in the west 
coast, Hawaii, and Alaska will be sub¬ 
stantial, since shipments normally 
moving over water must be diverted to 
air carriage if they are to move at all. 
Because of the potential emergency 
air transportation needs of these ship¬ 
pers, we believe that circumstances 
warrant expansion of existing air 
cargo authority. Consequently, we 
have tentatively decided to amend the 
permits of all foreign air carriers hold¬ 
ing authority under section 402 of the 
Act to engage in charter air transpor¬ 
tation only, to allow them: (1) to oper¬ 
ate split all-cargo charters and split 
passenger-cargo charters; 1 (2) to oper¬ 
ate such split charters and other plan¬ 
eload cargo charters in foreign air 
transportation without numerical or 
geographical limitations; 2 and (3) to 


•All Members concurred. 

l By Order 78-6-215, Issued contemporane¬ 
ously with this order, we have granted, 

among other things, a blanket waiver to all 
U.S. certificated carriers and all foreign air 
carriers with 402 permits authorizing Indi¬ 
vidually ticketed or waybilled service, per¬ 

mitting them to perform the same split 
charter service. 

*For the duration of the work stoppage, 
cargo charters (or split cargo or passenger/ 
Footnotes continued on next page 
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perform charters on behalf of author¬ 
ized air freight forwarders, on a tem¬ 
porary basis in those markets affected 
by a work stoppage. The foreign air 
carrier recipients of this authority are 
listed in the attachment to this order. 
All interested persons are offered the 
opportunity to show cause why our 
tentative findings and conclusions 
should not be made final and the for¬ 
eign air carrier permits of the listed 
carriers be amended as proposed. 

We tentatively find and conclude 
that the public interest requires these 
temporary permit amendments. Split 
cargo charters are not now an author¬ 
ized charter form. Rather, these for¬ 
eign carriers' permits, and. our cargo 
charter rules in Parts 207, 208, and 
212, provide that the entire capacity of 
an aircraft must be chartered by one 
person in order to ship air freight. 8 In 
addition, with certain exceptions, for¬ 
eign charter carriers under the terms 
of their permits are limited in terms of 
the number of cargo charters they 
may perform each year and the mar¬ 
kets they may serve, and are prohibit¬ 
ed from chartering to air freight for¬ 
warders. Should a west coast maritime 
work stoppage occur, the reduction in 
available surface transportation could 
significantly disrupt the movement of 
needed cargo goods and impose hard¬ 
ships on shippers and the public gen¬ 
erally. We anticipate, as a result, that 
the demand for cargo air service will 
rise markedly, as surface shippers seek 
alternative modes to transport cargo. 
This is particularly the case for those 
goods, such as perishable foodstuffs, 
with time sensitive delivery dates. At a 
time when large amounts of excess 
cargo air capacity are not available, we 
believe that it is in the public interest 
to maximize the available cargo air 
lift. 4 * The amendments proposed will 
help to serve this objective, by (1) en¬ 
abling shippers of less than planeload 
movements to contract for any cargo 
space available with foreign charter 


Footnotes continued from last page 
cargo charters) would not be counted 
against the numerical cargo charter limita¬ 
tion contained in certain foreign charter 
carriers’ permits. The permit amendments 
proposed here do not permit cabotage. 

3 In EDR-351, we have proposed to amend 
Parts 207, 208, and 212 to permit U.S. certi¬ 
ficated carriers and foreign air carriers with 
permits authorizing the carriage of individ¬ 
ually ticketed or waybilled traffic to operate 
so-called “split charters”; that is, where 
more than one person would charter capac¬ 
ity of an aircraft for air freight. We also 
proposed to allow the excess freight capac¬ 
ity on passenger charters to be chartered 
for the carriage of property. The cargo 
charter authority of all-charter foreign air 
carriers, however, would not be affected by 
these rule changes since such authority is 
conferred directly in their permits. 

‘The space problem Is exacerbated by the 
pilots’ strike against Northwest Airlines, 
which has eliminated that carrier’s services. 


air carriers, (2) eliminating the volume 
and market limitations now imposed 
on certain of the foreign charter air 
carriers, and (3) providing air freight 
forwarders with a larger pool of carri¬ 
ers from which to seek charter capac¬ 
ity. These amendments would be effec¬ 
tive only upon an actual work stop¬ 
page, and would terminate 5 days after 
the end of any such stoppage. 

For the above stated reasons, we ten¬ 
tatively find and conclude that the po¬ 
tential disruption of cargo shipping re¬ 
sulting from a west coast maritime 
work stoppage warrants the tempo¬ 
rary permit amendments proposed 
here, and that such amendments are 
In the public interest.® 

We emphasize that it is not our in¬ 
tention to intervene in a labor contro¬ 
versy, or to favor one side against the 
other. Our sole purpose is to alleviate, 
to the extent possible, the public hard¬ 
ships that inevitably result from work 
stoppages. We believe that these tem¬ 
porary permit amendments will have 
only a negligible effect, if any at all, 
upon the economic forces normally In 
play between management and labor. 

Accordingly, it is ordered. That: 

1. All interested persons be directed 
to show cause why the Board should 
not issue an order making final the 
tentative findings and conclusions 
stated above, which would, subject to 
the approval of the President, amend 
on a temporary basis the foreign air 
carrier permits held by the carriers 
listed in the attachment, by adding 
the following paragraph: 

'“Effective upon the occurrence of a 1978 
west coast maritime work stoppage and con¬ 
tinuing until 5 days after the end of such 
stoppage, no term, restriction, or condition 
of this permit shall preclude the holder 
from (1) operating charter flights of proper¬ 
ty where more than one person charters the 
capacity of an aircraft for air freight; (2) 
chartering excess freight capacity on 
charter flights of persons and their accom¬ 
panying baggage for the carriage of air 
freight to one or more persons; (3) operating 
charters on behalf of authorized air freight 
forwarders as defined in part 296 of the eco¬ 
nomic regulations; and (4) operating an un¬ 
limited number of planeload cargo charter 
flights and charter flights described In (1)- 
(3) above; Provided, That this paragraph 
shall be effective only for operations In mar¬ 
kets affected by the work stoppage where 
one point is within the United States or its 
territories and the other point is outside of 
the United States or its territories.” 

2. Any interested person may file 
with the Board, within 15 days of the 
date of this order, a statement, sup- 


* Since the permit amendments we pro¬ 
pose here are limited In duration and scope 
and will not result in substantially greater 
service in any market, we tentatively find 
and conclude, that our action is not a major 
Federal action within the meaning of the 
National Environmental Policy Act of 1969. 


ported by evidence, in opposition to or 
in support of the action proposed; 6 

3. In the event no objections are 
filed, all further procedural steps will 
be deemed to have been waived and 
the Board may proceed to enter an 
order in accordance with the stated 
tentative findings and conclusions; 

4. If timely and properly supported 
objections are filed, full consideration 
will be given the matters and issues 
raised by the objections before further 
action is taken by the Board; Pro¬ 
vided, That the Board may proceed to 
enter an order in accordance with the 
tentative findings and conclusions if it 
determines that there are no factual 
issues presented which warrant the 
holding of an evidentiary hearing; and 

5. This order shall be served upon all 
U.S. certificated air carriers, all hold¬ 
ers of 402 permits authorizing direct 
foreign air transportation, and the 
Federal Aviation Administration. 

This order will be published in the 

Federal Register. 

By the Civil Aeronautics Board: 7 

Phyllis T. Kaylor, 
Secretary. 

BELGIUM 

Pomair N.V. 

CANADA 

Adastra Aviation Ltd. 

Aero Trades (Western) Ltd. 

Aeroplane Rental Services Ltd. 

Aircadia Ltd. 

Air Canada 
Air Caravene Inc. 

Air-Dale Ltd. 

Air Halifax Ltd. 

Air Niagara Ltd. 

Airspan Flight Charter Ltd. 

AirWest Airlines Ltd. 

Air Windsor Ltd. 

Angus Aviation Ltd. 

Arrow Aviation Ltd. 

Atlantic Central Airlines Ltd. 

Austin Airways Ltd. 

Bradley Air Services Ltd. 

Business Air Services Ltd. 

Business Flights Ltd. 

Canadian Pacific Air Lines, Ltd. 

Canadian Voyageur Airlines Ltd. 

Central B.C. Air Services Ltd. 

Collingwood Air Services Ltd. 

Condor Aviation Sendees Ltd. 

Cornwall Aviation Ltd. 

Cross Canada Flights Ltd. 

Drumheller Air Services Ltd. 

Eastern Provincial Airways (1963) Ltd. 
Execaire Aviation Ltd. 

Flightexec Ltd. 

Gateway Aviation Ltd. 

Gravenhurst Aviation Ltd. 

Great Lakes Airlines Ltd. 

Guelph Air Services Ltd. 

Harrison Airways Ltd. 

Hicks & Laurence Ltd. 

Huron Aviation Inc. 

Ignace Airways Ltd. 


•Since provision is made for response to 

this order, petitions for reconsideration will 

not be entertained. 

7 AH members concurred. 


FEDERAL REGISTER, VOL. 43, NO. 131—FRIDAY, JULY 7 , 1978 









29344 


NOTICES 


International Jet Air Ltd. 

Island Airlines, Ltd. 

J.V. Aviation Ltd. 

Kingston Air Services, Ltd. 

Kingston Flying Club 
Lac La Croix Quetico Air Services Ltd. 
Laurentian Air Services Ltd./Services Aer- 
iens Laurentien Ltd. 

Laurentide Aviation Ltd. 

Leavens Air Charter Ltd. 

Leavens Bros. Ltd. 

Loyal-Air Ltd. 

Mackenzie Air Ltd. 

McCully Aviation Ltd. 

Metroair Ltd. c.o.b. Metro Air Taxi 
Midwest Airlines Ltd. 

Millardair Ltd. 

National Aviation Consultants Ltd. 

Nordair Ltee—Nordair Ltd. 

North Canada Air Ltd. c.o.b. NORCANAIB 
Northward Airlines Ltd. 

Northwest Territorial Airways, Ltd. 

Omega Airways, Ltd. 

Ontario Central Airlines Ltd. 

Orillia Air Services Ltd. 

Pacific Coastal Airlines Ltd. 

Pacific Western Airlines. Ltd. 

Parsons Airways Ltd. 

Parsons Airways Ltd. 

Pern-Air Ltd. 

Peninsula Air Service Ltd. 

Perimeter Aviation Ltd. 

Precision Holdings Ltd. 

Province of Saskatchewan, Central Vehicle 
Agency 
Quebecair 

Relseburo Schwaben Int’l d.b.a. Schwaben 
Charters, Inc. 

St. Catharines Flying Club 
Seneca Air Services Ltd. 

Skycharter (Malton) Ltd. 

Skycraft Air Transport Inc.* 

Starline Aviation Ltd. 

Superior Airways Ltd. 

Survair Ltd. 

Toronto Airways Ltd. 

Tradewinds Aviation Ltd. 

TransAir Ltd. 

Trans North Turbo Air Ltd. 

Trans-Provincial Airlines Ltd. 

Wagner Aviation Ltd. 

Wardair Canada (1975), Ltd. 

Waterloo-Wellington Flying Club 
West Coast Air Services Ltd. 

White River Air Services Ltd. 

Won-Del Aviation Ltd. 

Wong Aviation c.o.b. Central Airways 
Worldways Airlines Ltd. 

DENMARK 

Maersk Air I/S 

FINLAND 

Finnair oy 
Kar-Air oy 

GERMANY 

Condor Flugdienst G.m.b.H. 
Lufttransport-Untemehmen GmbH. Co. 
KG (LTU) 

ICELAND 

Iscargo. HF 

INDONESIA 

P.N. Merpatl Nusantara Airlines 

JORDAN 

Alia—The Royal Jordanian Airlines Corp. 

NETHERLANDS 

Martin’s Luchtvervoer Maatschappij N.V. 
(Martin’s Air Charter Co.) 


Transavia, N.V. 

Windward Islands Airways International 
N.V. 

PHILLIPPINES 

Air Manila, Inc. 

SPAIN 

Aviacion Y Comercio. S.A. 

Span tax, S.A. 

SWITZERLAND 

Societe Anonyme de Transport Aerien 
(SATA) 

Balair AG 

UNITED KINGDOM 

Britannia Airways Ltd. 

British Airtours Ltd. 

British Midland Airways Ltd. 

Dan-Air Services Ltd. 

Transmeridian Air Cargo Ltd. 

YUGOSLAVIA 

Jugoslovenski Aerotransport 
CFR Doc. 78-18747 Filed 7-6-78; 8:45 am] 


[ 1505 - 01 ] 

[Docket Nos. 31951, etc.; Order 78-6-591 

PAN AMERICAN WORLD AIRWAYS, INC., ET 
AL 

Order Regarding Suspension Authority 

Correction 

In FR Doc. 78-16468, appearing at 
page 25706 in the issue of Wednesday, 
Jane 14, 1978, the docket number in 
the last line of footnote 9 at the end of 
column three on page 25707 should 
read, “Docket 29789”. 


[ 3510 - 25 ] 

DEPARTMENT OF COMMERCE 

Industry and Trade Administration 

[Order No. 47-1 (Arndt. 10)3 

BUREAU OF INTERNATIONAL ECONOMIC 
POLICY AND RESEARCH 

Organization and Function Order 

Effective date; June 12,1978. 

DOD Reference 10-3, 40-1. 

This order amends ITA Organization 
and Function Order 47-1 of December 
4. 1977 (43 FR 12056) as follows: 

1. Section 5. Office of International 
Economic Research, is revised to read: 

Section s. Office of International 
Economic Research. 

.01 The Office of the Director in¬ 
cludes the Director , who shall conduct 
the Department's program of quanti¬ 
tative research and analysis of trade 
and international economic policy 
issues; conduct research on the U.S. 
international economic and competi¬ 


tive positions and on their domestic 
economic impact; produce trade and 
international economic forecasts and 
simulations; provide secretarial offi¬ 
cials with economic background and 
policy recommendations based on 
analyses and simulations; publish in¬ 
terpretive data and analyses; under¬ 
take a program of research to improve 
the accuracy of international econom¬ 
ic methodologies; and service requests 
for trade and international economic 
information. The Office shall consist 
of the following organizational compo¬ 
nents: 

.02 The Applied Reserch Division 
shall conduct research and analyses on 
global trade flows and the U.S. com¬ 
petitive position; evaluate policy alter¬ 
natives; undertake a program of ap¬ 
plied research aimed at improving ana¬ 
lytic methodologies used in trade and 
international economic analysis; and 
serve as liaison with Government re¬ 
search and intelligence agencies as 
well as with private research groups. 
The Division shall perform its func¬ 
tions through the following subordi¬ 
nate elements; 

a. The Structural Analysis Branch 
shall conduct research and analyses on 
the competitive position of U.S. indus¬ 
try and of individual industries; ana¬ 
lyze shifts in global trade structure; 
produce analyses of exchange rate 
changes and their relationship to 
trade structures; initiate research into 
micro-economic issues affecting U.S. 
trade and investment; and conduct 
special economic studies to evaluate 
policy alternatives. 

b. The World Trade Branch shall 
produce interpretive statistical reports 
on comparative trade performance in 
world markets; identify shifts in world 
markets; maintain large scale matrices 
of global trade behavior; produce de¬ 
scriptive reports on global trade shifts; 
prepare trade share reports; and main¬ 
tain foreign trade reference facilities. 

.03 The International Economics 
Division shall analyze international 
economic factors affecting U.S. trade 
and investment interests abroad un¬ 
dertake special studies of foreign eco¬ 
nomic and inter-relationships; utilize 
econometric models concerned with 
forecasting and simulating the inter¬ 
national economy; prepare analyses 
and recommendations based on simu¬ 
lations of the international economy; 
and alert policy officials to significant 
international economic developments. 

.04 The Statistical Analysis Divi¬ 
sion shall develop analytical statistics 
on current U.S. foreign trade and on 
foreign economies and shall produce a 
series of statistical reports. The Divi¬ 
sion shall perform its functions 
through the following subordinate ele¬ 
ments: 

a. The Foreign Statistics Branch 
shall produce foreign economic data in 
formats needed by the Office and ITA; 


FEDERAL REGISTER, VOL 43, NO. 131—FRIDAY, JULY 7 , 1978 








NOTICES 


29345 


perform seasonal adjustment and 
other statistical manipulations to 
maximize the analytic utility of data; 
develop technical and interpretive 
studies related to the use of foreign 
data; publish special statistical reports 
on foreign data; and respond to specif¬ 
ic requests for data. 

b. The U.S. Trade Statistics Branch 
shall maintain data on U.S trade; pro¬ 
duce specially-formated U.S. trade 
data for the Office and ITA; maintain 
automated data bases of U.S. trade 
statistics; publish a series of reports on 
recent U.S. trade statistics; respond to 
specific data inquiries; and maintain 
U.S. trade data reference facilities. 

.05 The Trade Research Division 
shall conduct policy-oriented research 
and analyses of U.S. foreign trade and 
shall be responsible for the forecasting 
of U.S. trade. The Division shall per¬ 
form its functions through the follow¬ 
ing subordinte elements: 

a. The Quantitative Research 
Branch shall conduct quantitative re¬ 
search into the short- and long-term 
factors affecting U.S. trade; develop 
and utilize a variety of econometric 
models for forecasting and simulating 
U.S. trade, including specific product 
and geographic groups; prepare fore¬ 
casts and simulations of short- and 
long-term U.S. trade, including special¬ 
ized forecasts and policy simulations 
for other parts of the Department; uti¬ 
lize quantitative techniques to esti¬ 
mate the impact of policy or economic 
variables on trade; and prepare reports 
and policy analyses/recommendations 
based on the above. 

b. The Analytic Studies Branch shall 
analyze trends and current develop¬ 
ments in U.S. foreign trade; conduct 
special studies on specific develop¬ 
ments in U.S. trade; analyze historical 
trade data for changes in patterns, in¬ 
cluding specific regions or products; 
develop a system of monitoring cur¬ 
rent trade developments to alert 
policy officials; produce reports inter¬ 
preting U.S. trade trends and develop¬ 
ments; and maintain timely data pack¬ 
ages and presentation for policy offi¬ 
cials. 

.06 The Trade Impact Division 
shall conduct research and analyses of 
the impact of world trade on the U.S. 
economy; undertake analyses of the 
effects of trade policy changes and in¬ 
ternational developments on specific 
sectors and on the economy as a 
whole; utilize macroeconomic and 
input-output models of the U.S. econo¬ 
my to stimulate the domestic econom¬ 
ic impact of trade developments; and 
conduct analyses of the income, em¬ 
ployment, and welfare effects of trade. 


2. The organization chart attached 
to this amendment supercedes the or¬ 
ganization chart dated December 1977. 

Frank A. Weil, 
Assistant Secretary for 
Industry and Trade. 
Forest E. Abbuhl, 
Acting Deputy Assistant Secre¬ 
tary for International Eco¬ 
nomic Policy and Research. 

[FR Doc. 78-18740 Filed 7-6-78; 8:45 am] 


[ 3510 - 25 ] 

[Order No. 45-1 (Admt. 2)] 

BUREAU OF TRADE REGULATION 
Organization and Function Order 

Effective date: June 7, 1978. 

D.O.O. Reference 10-3, 40-1. 

This order amends ITA Organization 
and Function Order 45-1 of December 
4, 1977, as amended, (42 FR 64716), as 
follows: 

1. Section 3. Delegation of Authority. 
Subsection 3.0lr is added to read: 

r. The Nuclear Non-Proliferation Act 
of 1978 (Pub. L. 95-242; 92 Stat. 120) 
and Executive Order 12058 of May 11, 
1978. 

2. The current subsection 3.01r is re¬ 
numbered 3.01s. 

Stanley J. Marctjss, 
Acting Assistant Secretary 
for Industry and Trade. 

[FR Doc. 78-18739 Filed 7-6-78; 8:45 am] 


[ 3510 - 13 ] 

National Bureau of Standards 

NATIONAL BUREAU OF STANDARDS* VISITING 
COMMITTEE 

Change in Meeting Date 

This notice is given to advise of a 
rescheduling of the meeting of the Na¬ 
tional Bureau of Standards' Visiting 
Committee. The meeting was original¬ 
ly scheduled for June 28. 1978. at 9 
a.m. and will now meet on July 13, 
1978, at 8 a.m. in room 5851 at the De¬ 
partment of Commerce, Washington, 
D.C. A notice of meeting was previous¬ 
ly published in the May 22, 1978, issue 
of the Federal Register (43 FR 
21925). 

Dated: July 6,1978. 

Ernest Ambler, 
Director. 

[FR Doc. 78-19033 Filed 7-6-78; 12:15 pm] 


[ 3510 - 13 ] 

SIMPLIFIED PRACTICE RECOMMENDATION 
Intent To Withdraw 

In accordance with section 10.12 of 
the Department's “Procedures for the 


Development of Voluntary Product 
Standards" (15 CFR Part 10), notice is 
hereby given of the intent to withdraw 
Simplified Practice Recommendation 
R 78-50, “Iron and Steel Roofing. 
Siding, and Ridge Roll." 

It has been tentatively determined 
that this standard is technically inad¬ 
equate, and in view of the existence of 
an up-to-date American Iron and Steel 
Institute's Steel Products Manual 
which adequately covers R 78-50, revi¬ 
sion of this Simplified Practice Rec¬ 
ommendation would serve no useful 
purpose. 

Any comments or objections con¬ 
cerning this intended withdrawal of 
this standard should be made in writ¬ 
ing to Standards Development Serv¬ 
ices, National Bureau of Standards, 
Washington, D.C. 20234, within 30 
days after publication of this notice. 
The effective date of withdrawal will 
not be less than 60 days after the final 
notice of withdrawal. Withdrawal 
action terminates the authority to 
refer to a published standard as a vol¬ 
untary standard developed under the 
Department of Commerce procedures 
from the effective date of withdrawal. 

Dated: July 3, 1978. 

Ernest Ambler, 
Director. 

[FR Doc. 78-18730 Filed 7-6-78; 8:45 am] 


[ 3510 - 04 ] 

National Technical Information Service 


GOVERNMENT-OWNED INVENTIONS 
Availability for Licensing 

The inventions listed below are 
owned by the U.S. Government and 
are available for domestic and possibly 
foreign licensing in accordance with 
the licensing policies of the agency- 
sponsors. 

Copies of the patents cited are avail¬ 
able from the Commissioner of Pat¬ 
ents and Trademarks. Washington, 
D.C. 20231, for $.50 each. Requests for 
copies of patents must include the 
patent number. 

Copies of the patent applications 
can be purchased from the National 
Technical Information Service (NTIS), 
Springfield. Va. 22161 for $4 ($8 out¬ 
side North American Continent). Re¬ 
quests for copies of patent applica¬ 
tions must include the Pat-Appl 
number. Claims are deleted from 
patent application copies sold to the 
public to avoid premature disclosure in 
the event of an interference before the 
Patent and Trademark Office. Claims 
and other technical data will usually 
be made available to serious prospec¬ 
tive licensees by the agency which 
filed the case. 

Requests for licensing information 
on a particular invention should be di- 
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rected to the address cited for the 

agency-sponsor. 

Douglas J. Campion. 

Patent Program Coordinator, 

National Technical Informa¬ 
tion Service. 

U.S. Department of the Air Force, AF/ 
JACP, 1900 Half Street SW., Washing¬ 
ton. D.C. 20324 

Patent 4,070,661: Photo Electronic Direction 
of Motion Indicator, filed February 10, 
1976, patented January 24, 1978; not avail¬ 
able NTIS. 

U.S. Department of Energy, Assistant Gen¬ 
eral Counsel for Patents, Washington, 
D.C. 20545 

Patent, application 745,942: Magneto hydro- 
dynamic Electrode; filed November 29, 
1976. 

Patent 4,057.678: Molten Salt Battery 
Having Inorganic Paper Separator; filed 
March 16, 1977, patented November 8, 
1977; not available NTIS. 

UJS. Department of Health, Education and 
Welfare, National Institutes of Health, 
Chief, Patent Branch, Westwood Build¬ 
ing, Bethesda, Md. 20014 

Patent application 850,810: Dual Circuit, 
Woven Artificial Capillary Bundle for Cell 
Culture; filed November 11, 1977. 

Patent 4,006,413: Field Instrument for Mea¬ 
surement of AC Voltage Fluctuations; 
filed December 19. 1974, patented Febru¬ 
ary 1, 1977; not available NTIS. 

Patent 4.050,533: Powered Wheel Chair, 
filed June 22, 1976, patented September 
27. 1977; not available NTIS. 

Patent 4,053,952: Magnetic Fluid Actuated 
Control Valve. Relief Valve and Pump; 
filed April 8. 1977, patented October 18. 
1977: not available NTIS. 

Patent 4,073,194: Noise Chrono-Dosimeter 
System; filed October 8. 1976. patented 
February 14, 1978; not available NTIS. 

U.S. Department of The Interior, Branch 
of Patents, 18th and C Streets NW., 
Washington. D.C. 20240 

Patent application 870,162: Ventilation 
System for Continuous Mining Machines; 
filed January 17. 1978. 

Patent 4,053,575: Sulfur Recovery from H2S 
and S02—Containing Gases; filed March 
15, 1976, patented October 11, 1977; not 
available NTIS. 


[ 3510 - 04 ] 

U.S. Department of the Navy, Assistant 
Chief for Patents, Office of Naval Re¬ 
search, Code 302, Arlington, Va. 22217. 

Patent application 846 091: Method and 
Means for Defocusing Engine Cavity Re¬ 
flected Energy; filed October 27, 1977. 

Patent application 851 243: Hydrogen- 

Oxygen Mixer, filed November 14, 1977. 

Patent application 853 656: Single-Fiber 
Duplex Coupler; filed November 21, 1977. 

Patent application 855 035: Supercorroding 
Alloys for Generation of Heat and Gas; 
filed November 25. 1977. 

Patent application 855 633: Expanding Sta¬ 
bilizing Fin Cup; filed November 28. 1977. 

Patent application 867 631: High Lateral 
Load Capacity, Free-Fall Deadweight 
Anchor; filed January 9,1978. 


Patent application 870 048: Constant Illumi¬ 
nation Control System; filed January 16, 
1978. 

Patent application 870 387: Grinding and 
Polishing Tool; filed January 18. 1978. 

Patent application 871 265: Laser Marks¬ 
manship Target; filed January 23. 1978. 

Patent application 871 313: Image Stabilizer 
System for Stop-Action Playback; filed 
January 23. 1978. 

Patent application 874 093: Passive High- 
Speed Automatic Shutter for Imaging De¬ 
vices; filed January 31. 1978. 

Patent application 876 297: Photochemical 
Separation of Metals in Solution by Pre¬ 
cipitation Following Reduction or Oxida¬ 
tion; filed February 9, 1978. 

Patent application 876 373: Laser Safety 
Goggles; filed February 9, 1978. 

Patent application 876 447: Spiral-Passage- 
Honeycomb Chemical Converter-Heat Ex¬ 
changer; filed February 9. 1978. 

Patent 3 934 259: All-Sky Camera Apparatus 
for Time-Resolved Lightning Photogra¬ 
phy; filed December 9. 1974, patented Jan¬ 
uary 20, 1976; not available NTIS. 

Patent 4 011 418: Vibration Responsive 
Switch; filed October 18, 1963, patented 
March 8. 1977; not available NTIS. 

Patent 4 012 321: Oxidation of Refractory 
Organics in Aqueous Waste Streams by 
Hydrogen Peroxide and Ultraviolet Light; 
filed March 25, 1975, patented March 15. 
1977; not available NTIS. 

Patent 4 012 613: Inertial Switch; filed Octo¬ 
ber 18, 1963, patented March 15. 1977; not 
available NTIS. 

Patent 4 025 848: Waveform Comparing 
Phasemeter; filed September 11, 1975, pat¬ 
ented May 24, 1977; not available NTIS. 

Patent 4 029 529: Crosslinked Carboxyl Con¬ 
taining Polymer and Nitrocellulose as 
Solid Propellant Binder; filed July 12, 
1967, patented June 14, 1977; not available 
NTIS. 

Patent 4 037 517: Fuze Activation Device; 
filed September 24, 1976, patented July 
26,1977; not available NTIS. 

Patent 4 051 390: Parallel/Time-Shared 
Variable Time Delay Generator with 
Common Timing Control and Fast Recov¬ 
ery; filed June 18. 1976r patented Septem¬ 
ber 27, 1977; not available NTIS. 

Patent 4 051 437: Method and Apparatus for 
Semiconductor Profiling Using an Optical 
Probe; filed April 2, 1976, patented Sep¬ 
tember 27,1977; not available NTIS. 

Patent 4 062 605: Portable Seating Appara¬ 
tus; filed October 4, 1976, patented De¬ 
cember 13, 1977; not available NTIS. 

Patent 4 063 186: Broadband Millimeter 
Wave Amplifier; filed October 10. 1975, 
patented December 13, 1977; not available 
NTIS. 

Patent 4 063 291: Apparatus and Method for 
Encoding and Decoding Digital Informa¬ 
tion; filed October 15, 1976, patented De¬ 
cember 13, 1977; not available NTIS. 

Patent 4 064 360: High Speed Digital 
Switch; filed July 6, 1976, patented De¬ 
cember 20,1977; not available NTIS. 

Patent 4 066 234: Universal Shock and Vi¬ 
bration Mounts; filed January 23, 1974, 
patented January 3, 1978; not available 
NTIS. 

Patent 4 066 878: Time-Domain Filter for 
Recursive Type Signals: filed March 29, 
1976, patented January 3, 1978; not availa¬ 
ble NTIS. 

Patent 4 067 392: Toxic Gas Control for RF 
Absorber Fires; filed May 24, 1976, patent¬ 
ed January 10. 1978; not available NTIS. 

Patent 4 067 860: N,N'-bLs(3,4-dicyano- 

phenyl) alkanediamide, Polyphlhalocyan- 


Ines, and Preparation Thereof; filed July 
23, 1976. patented January 10. 1978; not 
available NTIS. 

Patent 4 069 059: Silicon Nitride-Zirconium 
Silicate Ceramics; filed June 11, 1976, pat¬ 
ented January 17. 1978; not available 
NTIS. 

Patent 4 070 092: Active Waveguide Branch 
with Variable Synchronism; filed Septem¬ 
ber 22, 1976, patented January 24. 1978; 
not available NTIS. 

Patent 4 070 211: Technique for Threshold 
Control over Edges of Devices on Silicon- 
on-Sapphire; filed April 4, 1977, patented 
January 24, 1978: not available NTIS. 

Patent 4 070 412: Method for Production of 
Acetylene by Lasar Irradiation; filed Sep¬ 
tember 8, 1976, patented January 24,-1978; 
not available NTIS. 

Patent 4 070 463: Antimotion Sickness 
Remedy; filed March 3. 1976, patented 
January 24, 1978; not available NTIS. 

Patent 4 071 194: Means for Cooling Ex¬ 
haust Nozzle Sidewalls; filed October 28, 
1976. patented January 31, 1978; not avail¬ 
able NTIS. 

Patent 4 071 907: Radar Signal Processor 
Utilizing a Multi-Channel Optical Correla¬ 
tor; filed October 12, 1976, patented Janu¬ 
ary 31, 1978; not available NTIS. 

Patent 4 072 949: Range Gate Walk-Off of 
Compressive Radar; filed March 17. 1970, 
patented February 7, 1978; not available 
NTIS. 

CFR Doc. 78-18742 Filed 7-6-78; 8:45 am] 


[ 3128 - 01 ] 

DEPARTMENT OF ENERGY 
SOLAR ENERGY POLICY 
International Forum 

AGENCY: U,S. Department of Energy 
(DOE). 

ACTION: Notice of Public Meeting on 
Solar Energy Policy. 

SUMMARY: DOE will hold a public 
meeting in Washington, D.C., on the 
international aspects of solar energy 
in response to the President’s Order of 
a Domestic Policy Review on National 
Solar Strategy. 

FOR FURTHER INFORMATION 
CONTACT; 

Dr. Diane Gulbinowicz, DOE, Room 
A-138, Forrestal Building Washing¬ 
ton, D.C. 20585, 202-252-5966 or 202- 
632-6570. 

SUPPLEMENTARY INFORMATION: 
The President has ordered Cabinet de¬ 
partments and agencies to begin work 
on a Solar Policy Review in the Devel¬ 
opment of a National Solar Strategy. 
This review wil] be headed by the Sec¬ 
retary of Energy. The Solar Energy 
Domestic Policy Review is being per¬ 
formed by several interagency panels, 
each of which have responsibility for 
dealing with a specific area of United 
States solar policy. Among these, the 
International Panel will examine the 
potential for and the impacts of using 
solar technology abroad. The final 
report of the Panel will be incorporat- 
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ed into the response memorandum 
submitted by the Solar Policy Coordi¬ 
nating Committee in mid-August and 
will lead to policy options and recom¬ 
mendations for consideration by the 
President. 

Specifically, the International Panel 
of the Solar Energy Policy Committee 
is to provide the President with: 

(1) A sound analysis of the contribu¬ 
tion which solar energy can make to 
U.S. and international energy demand, 
both in the short and in the longer 
term; 

(2) A thorough review of the current 
Federal solar programs to determine 
whether they, taken as a whole, repre¬ 
sent an optimal program for bringing 
solar technologies into widespread 
commercial use on an accelerated ti¬ 
metable; 

(3) Recommendations for an overall 
solar strategy to pull together Federal, 
State and private efforts to accelerate 
the use of solar technologies. 

In particular, the International 
Panel will address a range of issues 
concerning the global use of solar 
energy as related to a national strate¬ 
gy for accelerating the use of solar 
technologies. These will include: 

(1) An evaluation of the prospects 
for commercialization of solar equip¬ 
ment and technology abroad; 

(2) An evaluation of the financial 
demand for and constraints on inter¬ 
national solar development; 

(3) An evaluation of the benefits of 
existing and potential bilateral and 
multilateral solar R. & D. projects; 

(4) An analysis of the effects of the 
U.S. solar market expansion overseas 
on both the U.S. balance of trade and 
our own domestic market develop¬ 
ment; 

(5) A study of the foreign policy im¬ 
plications, including economic, social, 
political, environmental, and develop¬ 
mental aspects of global solar use, 
with particular emphasis on reducing 
world demand for other energy 
sources. 

All interested persons are invited to 
present their views in writing or in 
person on the issues listed above. 
These views will be reported promptly 
to the Solar energy Policy Committee, 
a specially constituted Cabinet level 
committee responsible for conducting 
the solar policy review. Each person 
participating will receive a summary 
of the opinions expressed at the meet¬ 
ing. 

The meeting will be held on 
Monday, July 10, 1978, at the Depart¬ 
ment of Commerce Auditorium in 
Washington, D.C., located on 14th 
Street between Constitution and E 
Streets NW. The meeting will last 
from 9 a.m. to 9 p.m. Attendees should 
registered between 8:30-9 a.m. Those 
planning to attend should confirm 
their attendance prior to the day of 
the meeting by contacting Diane Gul- 


binowicz of the Franklin Institute at 
202-252-5966. 

Agenda 

9-9:20 a.m.—Opening remarks. Officials of 
the U.S. Department of Energy and the 
U.S. Department of State. 

9:20-9:30—Seminar objectives and proce¬ 
dure. 

I. GLOBAL PROSPECTS FOR SOLAR ENERGY 

9:30-10:30—Panel presentations. 

10:30-11—Audience response. 

XX. TECHNICAL COOPERATION—INTERNATIONAL 
R. Sc D. 

11- 12 noon—Panel presentations. 

12- 12:30—Audience response. 

12:30-1:30—Lunch break. 

m. INTERNATIONAL COMMERCIALIZATION/ 
MARKETING 

1:30-2:30—Panel presentations. 

2:30-3—Audience response. 

IV. DEMANDS OF INTERNATIONAL FINANCIAL 
RESOURCES 

3- 4—Panel presentations. 

4- 4:30—Audience response. 

V. GLOBAL FOREIGN POLICY IMPLICATIONS 

4:30-5:30—Panel presentations. 

5:30-6—Audience response. 

6-7:30—Dinner break. 

7:30-9 pjn.—General discussion. 

Written Comment Procedures 

Interested persons are invited to par¬ 
ticipate in the public meetings by sub¬ 
mitting, to the address above, data, 
views, or arguments with respect to 
the subjects set forth in this notice. 

Comments should be identified on 
the outside of the envelope and on 
documents submitted to DOE with the 
designation "Solar Policy Review/* 

Any information or data considered 
by the person furnishing it to be confi¬ 
dential must be so identified and sub¬ 
mitted in writing, one copy only. DOE 
reserves the right to determine the 
confidential status of the information 
or data and to treat it according to 
that determination. 

Public Meetings 

Any person who has an interest in 
this proceeding, or who is a represent¬ 
ative of a group of persons having an 
interest, may make a telephone re¬ 
quest for an opportunity to make an 
oral presentation. Such requests 
should be made by calling Diane Gul- 
binowicz at 202-252-5966. 

The person making the request 
should briefly describe the interest 
concerned; if appropriate, state why 
she or he is a proper representative of 
the group that has such an interest; 
and give a phone number where she or 
he may be contacted. 

DOE reserves the right to select the 
persons to be heard at these meetings, 
to schedule their respective presenta¬ 
tions and to establish the procedures 
governing the conduct of the meet¬ 


ings. The length of each presentation 
may be limited, due to the number of 
persons requesting to be heard. 

A DOE official will be designated to 
preside at the meetings. These will not 
be judicial or evidentiary-type hear¬ 
ings. Questions may be asked only by 
those conducting the hearings, except 
during those periods when comments 
are requested from the floor. At the 
conclusion of all initial oral state¬ 
ments, each person who has made an 
oral statement wiU be given the oppor¬ 
tunity, if he or she desires, to make a 
supplemental statement, which will be 
given in the order in which the initial 
statements were made and will be sub¬ 
ject to time limitations. 

Any person attending the meeting 
who wishes to ask a question at the 
meeting may submit the question, in 
writing, to the presiding officer. The 
presiding officer will determine wheth¬ 
er the question is relevant, and wheth¬ 
er the time limitations permit it to be 
presented for an answer. 

Any further procedural rules needed 
for the proper conduct of the hearings 
will be announced by the presiding of¬ 
ficer. 

Transcripts of the meetings will be 
made and the entire record of the 
meetings, including the transcript, will 
be retained by DOE and made availa¬ 
ble for inspection at the Freedom of 
Information Office, Room 3116, Feder¬ 
al Building, 12th and Pennsylvania 
Avenue NW., Washington, D.C., be¬ 
tween the hours of 8 a.m. and 4:30 
p.m., Monday through Friday. Any 
person may purchase a copy of the 
transcript from the transcribing re¬ 
porter. 

Issued in Washington, D.C., on June 
30. 1978. 

William P. Davis, 
Deputy Director 
of Administration. 

[FR Doc. 78-18704 Filed 7-6-78; 8:45 ami 


[ 3128 - 01 ] 

SOLAR ENERGY POLICY 
National Forum 

AGENCY: U.S. Department of Energy 
(DOE). 

ACTION: Notice of a public meeting 
on solar energy policy. 

SUMMARY: DOE has held a series of 
public meetings across the Nation in 
response to the President’s order of a 
domestic policy review on national 
solar strategy. The final meeting of 
this series will be held in Washington, 
D.C., on July 13 at the GSA Audito¬ 
rium, 1800 F Street NW. 

FOR FURTHER INFORMATION OR 
REQUESTS CONTACT: 

Mary Liebert, Office of Consumer 
Affairs, DOE. Room 4312, Federal 
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Building, 12 th and Pennsylvania 

Avenue NW„ Washington, D.C. 

20461, 202-566-9021. 

SUPPLEMENTARY INFORMATION: 
The President has ordered Cabinet de¬ 
partments and agencies to begin work 
on a solar policy review in develop¬ 
ment of a national solar strategy. This 
review will be headed by the Secretary 
of Energy. 

The overall purpose of the solar 
policy review is to provide: 

(1) A sound analysis of the contribu¬ 
tion which solar energy can make to 
United States and international 
energy demands, both in the short and 
in the longer term; 

(2) A thorough review of the current 
Federal solar programs to determine 
whether they, taken as a whole, repre¬ 
sent an optimal program for bringing 
solar technologies into widespread 
commercial use on an accelerated ti¬ 
metable; and 

(3) Recommendations for an overall 
solar strategy to pull together Federal, 
State, and private efforts to accelerate 
the use of solar technologies. 

The specific areas to be included in 
the solar policy review are: 

(1) An examination of each of the 
major areas of solar energy use (indus¬ 
try, building, agriculture, and trans¬ 
portation) and each solar technology 
(heating and cooling, thermal electric, 
intermediate temperature-systems, 
photovoltaics, biomass, wind, hydro- 
power and ocean thermal) to deter¬ 
mine technical or scientific needs re¬ 
lating to their commercial use. both 
short and long term; 

(2) A review of current Federal re¬ 
search, development, and demonstra¬ 
tion programs for solar technologies to 
determine whether they are struc¬ 
tured appropriately to address the pri¬ 
orities and needs identified in area (1); 

Identification of the institutional, 
economic, and environmental factors 
relating to the introduction and use of 
solar technologies and development of 
Federal policy options and strategies 
for dealing with barriers or problems 
identified; 

(4) An evaluation of the appropriate 
Federal role in the commercialization 
of solar energy, including the particu¬ 
lar contributions which the various 
Federal agencies can make to the com¬ 
mercialization process; 

(5) An examination of the potential 
for the impacts of using solar technol¬ 
ogies abroad; and 

(6) A review of issues relating to— 

(i) The regional diversity of solar re¬ 
sources, 

(ii) The matching of solar equipment 
to end use requirements, and 

(iii) The integrating of solar technol¬ 
ogy with the existing energy supply 
system. 

To insure that the domestic policy 
review is responsive to the growing na¬ 
tional interest in solar energy, the De¬ 


partment of Energy has sponsored a 
series of ten public meetings in June 
to receive comment from a broad spec¬ 
trum of citizens, ranging from solar 
energy equipment manufacturers to 
State and local government officials to 
energy consumers. All interested per¬ 
sons are invited to present their views 
in writing and/or in person at the 
final July 13 public meeting on the 
issues listed above. These views will be 
reported promptly to the Solar Energy 
Policy Committee, a specially consti¬ 
tuted Cabinet-level committee, which 
is responsible for conducting the solar 
policy review. Each person participat¬ 
ing will receive a summary of the opin¬ 
ions expressed at the regional meet¬ 
ings. 

Proposed Agenda 

8- 9 a.m.—Registration (briefing for Federal 

panel members). 

9- 9:15—Opening remarks—Secretary, DOE. 
9:15-10:45—Solar impact panel. 

10:45-12 noon—Financing panel. 

12-12:30—Student panel. 

12:30-1:30—Break. 

1:30-3—Regulations and incentives panel. 
3-4:30—R. & D. evaluation panel. 

4:30-6—Federal operations panel. 

6-7:30—Break. 

7:30-10 p.m.—Individual testimony. 

Written Comment Procedures 

Interested persons are invited to par¬ 
ticipate in the public meeting by sub¬ 
mitting data, views, or arguments with 
respect to the subjects set forth in this 
notice to the address above. 

Comments should be identified on 
the outside of the envelope and on 
documents submitted with the desig¬ 
nation “Solar Policy Review/’ If possi¬ 
ble. 15 copies should be submitted by 
close of business on the day following 
the meeting. Written comments 
should be sent to: Department of 
Energy, Office of Consumer Affairs, 
Forrestal Building, Room 8G082, 
Washington, D.C. 20585. 

Any information or data considered 
by the person furnishing it to be confi¬ 
dential must be so identified and sub¬ 
mitted in writing, one copy only. DOE 
reserves the right to determine the 
confidential status of the information 
or data and to treat it according to its 
determination. 

Oral Presentations; Conduct of 
Meeting 

Any person who has an interest in 
this proceeding or who is a representa¬ 
tive of a group of persons that has an 
interest may make a telephone request 
for an opportunity to make an oral 
presentation. Such a request should be 
made by calling Mary Liebert at 202- 
566-9021. 

The person making the request 
should briefly describe the interest 
concerned; if appropropriate, state 
why she or he is a proper representa¬ 
tive of the group of persons that has 


such an interest; and give a phone 
number where she or he may be con¬ 
tacted. 

DOE reserves the right to select the 
persons to be heard at the meeting to 
schedule their respective presenta¬ 
tions and to establish the procedures 
governing the conduct of the meeting. 
The length of each presentation may 
be limited, based on the number of 
persons requesting to be heard. 

A DOE official will be designated to 
preside at the meeting. This will not 
be judicial or evidentiary-type hearing. 
Questions may be asked only by those 
conducting the hearing except during 
those periods when comments are re¬ 
quested from the floor. At the conclu¬ 
sion of all initial oral statements, each 
person who has made an oral state¬ 
ment will be given the opportunity, if 
he or she desires, to make a supple¬ 
mental statement which will be given 
in the order in which the initial state¬ 
ments were made and will be subject 
to time limitations. 

Any person attending the meeting 
who wishes to ask a question at the 
meeting may submit the question, in 
writing, to the presiding officer. The 
presiding officer will determine wheth¬ 
er the question is relevant, and wheth¬ 
er the time limitations permit it to be 
presented for answer. 

Any further procedural rules needed 
for the proper conduct of the hearings 
will be announced by the presiding of¬ 
ficer. 

Transcripts of the meeting will be 
made and the entire record of the 
meeting, including the transcript, will 
be retained by DOE and made availa¬ 
ble for inspection at the Freedom of 
Information Office, Room 3116, Feder¬ 
al Building, 12th and Pennsylvania 
Avenue NW., Washington. D.C., be¬ 
tween the hours of 8 a.m and 4:30 
p.m., Monday through Friday. Any 
person may purchase a copy of the 
transcript from the transcribing re¬ 
porter. 

Issued in Washington, D.C., on June 
30. 1978. 

William P. Davis, 
Deputy Director 
of Administration* 

CFR Doc. 78-18703 Filed 7-6-78; 8:45 ami 


[ 3128 - 01 ] 

Economic Regulatory Administration 

[Docket Nos. 78-002NG, 78-003NG1 

NORTHERN NATURAL GAS CO. AND GREAT 
LAKES GAS TRANSMISSION CO. 

Order on Consolidation and Acceptance of 
Interveners 

These proceedings involve two appli¬ 
cations to import natural gas pursuant 
to section 3 of the Natural Gas Act. 
Northern Natural Gas Co. (Northern) 
seeks authority to import synthetic 
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natural gas (SNG), by displacement, 
from Canada (ERA Docket No. 78- 
002NG); Great Lakes Gas Transmis¬ 
sion Co. (Great Lakes) (ERA Docket 
No. 78-003NG), seeks authority to 
transport and deliver to Northern up 
to 75,000 Mcf per day of displaced nat¬ 
ural gas, in concert with Northern’s re¬ 
quirements, during the period Novem¬ 
ber 1 through March 31 (winter 
period) each year for a period of 5 
years beginning November 1978. but 
not to exceed 10 Bcf of 1,000 British 
thermal unit (Btu) equivalent annual¬ 
ly. Northern states that it has con¬ 
tracted with Union Gas Limited of 
Chatham, Ontario. Canada (Union), to 
purchase a volume of gas which will 
equate to the aggregate Btu content of 
the SNG Union has contracted for and 
will receive from Petrosar Limited (Pe- 
trosar) of Corunna, Ontario, Canada. 
Northern would accept delivery of the 
gas by displacement in Minnesota 
from Great Lakes. Delivery by Great 
Lakes to Northern would be made on 
an Mcf for Mcf basis and accom¬ 
plished by reducing deliveries that 
Great Lakes makes to Union’s suppli¬ 
er, TransCanada Pipe Line Limited 
(TransCanada) at the United States- 
Canadian Boundary near St. Clair, 
Michigan. Great Lakes currently 
transports up to 815,000 Mcf per day 
for TransCanada. 

In response to the Notice of Receipt 
of Application to Import Synthetic 
Natural Gas into the United States 
from Canada by Northern Natural 
Gas Co. and Invitation to Submit Peti¬ 
tions to Intervene (78-002NG) pub¬ 
lished in the Federal Register on 
April 18. 1978 (43 FR 16380), five (5) 
companies petitioned to intervene. 
Four (4) companies, Minnesota Gas 
Co., St. Croix Valley Natural Gas Co., 
Inc., Iowa Illinois Gas & Electric Co., 
and Northern Illinois Gas Co., filed 
timely petitions to intervene (by May 

10, 1978). North Central Public Service 
Co. filed one day out of time on May 

11. 1978. 

Northern Illinois Gas Co., was the 
only entity to respond to the Notice of 
Receipt of Petition to Amend its Au¬ 
thorizations to Transport and Deliver 
Canadian Natural Gas by Displace¬ 
ment by Great Lakes Gas Trasmission 
Co. and Invitation to Submit Petitions 
to Intervene (78-003NG) published in 
the Federal Register on May 19, 1978 
(43 FR 21715). 

ERA has concluded that it would 
not be consistent with a thorough 
review of the applications, nor would 
it serve any useful purpose, to exclude 
North Central Public Service Co. from 
participating in these proceedings only 
because its motion for intervention 
was filed one (1) day after May 10, 
1978. 

All petitions requesting intervention 
in the instant Dockets have provided 
adequate Justification for granting 
such status. 


Therefore, all petitions for interven¬ 
tion that have heretofore b4en filed 
are hereby granted. 

In order that the instant dockets 
may be processed as expeditiously as 
possible and insofar as these are 
common issues and elements of inter¬ 
est in the above-stated proceedings, 
the ERA hereby consolidates the ap¬ 
plications of Northern and Great 
Lakes in a single proceeding, under 
consolidated ERA Docket No. 78- 
002NG, et al.. Northern Natural Gas 
Co./Great Lakes Gas Transmission 
Co. As a result of this action both 
dockets may be acted on simultaneous¬ 
ly and we hereby permit any inter¬ 
vener in ERA Docket No. 78-002NG or 
ERA Docket No. 78-003NG to inter¬ 
vene in the consolidated proceeding 
and to have all the rights of a party in 
the consolidated proceeding. 

Any intervener who wishes to com¬ 
ment on this Order may do so by filing 
comments with the Economic Regula¬ 
tory Administration, Room 6318, 2000 
M Street NW.. Washington, D.C. 
20461, in accordance with the Rules of 
Practice and Procedure (18 CFR 1.8) 
and the Regulations under the Natu¬ 
ral Gas Act (18 CFR 157.10). Com¬ 
ments will be accepted for considera¬ 
tion if filed no later than 4:30 p.m., 
July 14, 1978. 

Issued in Washington, D.C., on June 
29, 1978. 

David J. Bardin, 
Administrator, 

Economic Regulatory Administration. 

[FR Doc. 78-18745 Filed 7-6-78; 8:45 am) 


[ 6740 - 02 ] 

Federal Energy Regulatory Commission 

[Docket Nos. RI77-109. RI77-U0, etc.] 

TEXAS ENERGIES, INC. (OPERATOR), ET AL 

Order Granting Special Relief and Amending 
Certificate to Delete Acreage 

June 27. 1978. 

On October 1, 1977, pursuant to the 
provisions of the Department of 
Energy Organization Act (DOE Act), 
Pub. L. 95-91, 91 Stat. 565 (August 4, 
1977) and Executive Order No. 12009, 
42 FR 46267 (September 15, 1977), the 
Federal Power Commission (FPC) 
ceased to exist and its functions and 
regulatory responsibilities were trans¬ 
ferred to the Secretary and the Feder¬ 
al Energy Regulatory Commission 
(FERC) which, as an independent 
commission within the Department of 
Energy, was activated on October 1, 
1977. 

The “savings provisions” of section 
705(b) of the DOE Act provide that 
proceedings pending before the FPC 


on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceedings as 
if the DOE Act had not been enacted. 
All such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func¬ 
tions which are the subject of these 
proceedings were specifically trans¬ 
ferred to the FERC by section 
402(a)(1) of the DOE Act. 

The joint regulation adopted on Oc¬ 
tober 12. 1977, by the Secretary and 
the FERC entiltled “Transfer of Pro¬ 
ceedings to the Secretary of Energy 
and the FERC”, 10 CFR —: Provided 
That this proceeding would be contin¬ 
ued before the FERC. The FERC 
takes action in this proceeding in ac¬ 
cordance with the above-mentioned 
authorities. 

On June 29, 1977, Texas Energies, 
Inc. (Operator), et al. (Texas Energies) 
filed in Docket No. RI77-109 a petition 
for special relief pursuant to § 2.76 of 
the Commission’s general policy and 
interpretations (18 CFR 2.76) with re¬ 
spect to a sale of natural gas to Colo¬ 
rado Interstate Gas Co. (CIG) from 
the Adams 1-E well located in Meade 
County, Kans. 

On July 12, 1977, Texas Energies 
filed in docket No. RI77-110 a petition 
for special relief pursuant to §2.76 
with respect to a sale of natural gas to 
CIG from the Adams 1-29 well located 
in Meade County, Kans. 

Texas Energies, Inc. was issued a 
small producer certificate in docket 
No. CS72-428 on February 3, 1972. 
Texas Energies, Inc. is the operator of 
the two wells, and filed the petitions 
for special relief on behalf of itself 
and the other working interest owners 
who comprise the 100-percent working 
interest ownership in the two wells. 

Effective January 1, 1976, Texas En¬ 
ergies acquired its interest in the two 
wells from Glenn F. Thomas, d.b.a. 
Thomas Petroleum (Thomas). Thomas 
had been making sales of gas from the 
two wells to CIG pursuant to a base 
contract dated March 6, 1959. Certifi¬ 
cate authorization for those sales was 
granted in Docket No. G-18513. On 
May 9, 1975, Thomas filed an applica¬ 
tion for a small producer certificate, 
and by letter order dated July 15, 
1975, Thomas was issued a temporary 
small producer certificate in docket 
No. CS75-478. 

The Adams 1-E well is currently 
shut-inc In order to restore the well to 
production, Texas Energies proposes 
to rework the well and to install artifi¬ 
cial lift equipment and equipment to 
maintain continuous compression. 
Texas Energies requests authorization 
to collect a rate of 97 cents per Mcf for 
the sales to CIG from the Adams 1-E 
well to compensate for the proposed 
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work. With respect to the Adams 1-29 
well, Texas Energies states that the 
well is producing large quantities of 
water, and will have to be abandoned 
unless mechanical means are provided 
for raising and disposing of the water. 
Texas Energies proposes to rework the 
well and to install artificial lift equip¬ 
ment. In order to compensate for the 
proposed work, Texas Energies re¬ 
quests authorization to collect a rate 
of 70 cents per Mcf for the sales to 
CIG from the Adams 1-29 well. On 
June 15, 1977, Texas Energies and CIG 
executed an amendment to the March 
6. 1959, contract by which CIG agreed 
to pay the requested rates for the 
sales from the two wells in return for 
Texas Energies' performance of the 
proposed work. 

Notices of Texas Energies' petitions 
for special relief were issued on July 
22, 1977, and appeared in the Federal 
Register on July 29, 1977, at 42 FR 
38639. No protests or petitions to in¬ 
tervene have been filed. 

Texas Energies proposes to invest a 
total of $75,354 to perform the oper¬ 
ations necessary to restore the Adams 
1-E well to production. Based on data 
submitted by Texas Energies, staff has 
determined that Texas Energies' re¬ 
maining net book investment in the 
well as of June 1, 1977, was $28,608. 
Staff estimates that production ex¬ 
penses over the next 9 years will total 
$132,770, based on current estimated 
annual operating expenses of $11,016 
escalated by an inflation factor of 5 
percent for the first 5 years, and in¬ 
cluding $17,340 for ad valorem taxes 
and a $500 compressor overhaul every 
3 years. Staff also estimates that a 
total of 346,800 Mcf of gas reserves 
remain to be produced from the sub¬ 
ject well over the next 9 years. Using 
the above costs and reserves in a tradi¬ 
tional cost study, 1 Staff has deter¬ 
mined that Texas Energies' requested 
rate of 97 cents per Mcf for sales of 
gas from the Adams 1-E well is cost- 
supported. 

Texas Energies proposes to invest a 
total of $25,800 to perform the pro¬ 
posed operations on the Adams 1-29 
well. Based on data submitted by 
Texas Energies, staff h® determined 
that Texas Energies' remaining net 
book investment in the well as of June 
1, 1977, was $22,727. Staff estimates 
that production expenses over the 
next 9 years will total $140,912, based 
on current estimated annual operating 
expenses of $12,000 escalated by an in¬ 
flation factor of 5 percent for the first 
5 years, and including $16,260 for ad 
valorem taxes. Staff also estimates 
that a total of 325,200 Mcf of gas re¬ 
serves remain to be produced from the 
subject well over the next 9 years. 
Using the above costs and reserves in a 
traditional cost study, 2 staff has deter¬ 
mined that Texas Energies' requested 
rate of 70 cents per Mcf for sales of 

1 See appendix A attached hereto. 

a See appendix B attached hereto. 


gas froin the Adams 1-29 well is cost- 
supportecl. 

Upon consideration of the data sub¬ 
mitted and staff’s analysis thereof, we 
conclude that It is in the public inter¬ 
est to grant Texas Energies’ petitions 
for special relief. 

Since Thomas' rate schedules have 
not been canceled and its original cer¬ 
tificates have not been terminated, we 
will herein delete from dedication 
under the certificate issued in Docket 
No. G-18513 the acreage comprising 
the Adams 1-E and Adams 1-29 leases 
which Texas Energies has acquired. 

The Commission orders: (A) The pe¬ 
tition for special relief filed by Texas 
Energies in Docket No. RI77-109 on 
June 29. 1977, is hereby granted. 

(B) The petition for special relief 
filed by Texas Energies in Docket No. 
RI77-110 on July 1. 1977. is hereby 
granted. 

<C) Texas Energies is authorized to 
collect a total rate of 97 cents per Mcf 
at 14.65 psia for the sale of natural gas 
to CIG from the Adams 1-E well, lo¬ 
cated in Meade County. Kans., effec¬ 
tive as of the date of issuance of this 
order or the date of completion of the 
proposed work and the installation of 
compression facilities as more fully de¬ 
scribed herein and in Texas Energies' 
petition, whichever is later, subject to 
the following.conditions: 

(1) Within 30 days of the effective 
date of the rate authorized herein for 
sales of gas from the Adams 1-E well, 
Texas Energies shall file a statement 
signed by CIG that the proposed work 
and the installation of compression fa¬ 
cilities have been completed to CIG’s 
satisfaction; 

(2) Within 30 days of the date of is¬ 
suance of this order, Texas Energies 
shall file in Docket No. RI77-109 an 
appropriate notice of rate change in 
accordance with section 154.94 of the 
Commission’s regulations under the 
Natural Gas Act (18 CFR 154.94) re¬ 
flecting the rate authorized herein for 
sales of gas from the Adams 1-E well. 

(D) Texas Energies authorized to 
collect a total rate of 70 cents per Mcf 
at 14.65 psia for the sale of natural gas 
to CIG from the Adam 1-29 well, lo¬ 
cated in Meade County. Kans., effec¬ 
tive as of the date of issuance of this 
order or the date of completion of the 
proposed work as more fully described 
herein and in Texas Energies' petition, 
whichever is later, subject to the fol¬ 
lowing conditions: , 

(1) Within 30 days of the effective 
date of the rate authorized herein for 
sales of gas from the Adams 1-29 well. 
Texas Energies shall file a statement 
signed by CIG that the proposed work 
has been completed to CIG's satisfac¬ 
tion; 

(2) Within 30 days of the date of is¬ 
suance of this order, Texas Energies 
shall file in Docket No. RI77-110 an 
appropriate notice of rate change in 
accordance with § 154.94 of the Com¬ 


mission's regulations reflecting the 
rate authorized herein for sales of gas 
from the Adams 1-29 well. 

<E) The acreage comprising the 
Adams 1-E lease (all of section 10, 
township 35 south, range 30 west, in 
Meade County. Kans.) and the Adams 
1-29 lease (the west half of section 29 
and the north half of section 32. town¬ 
ship 34 south, range 29 west, in Meade 
County, Kans.) is hereby deleted from 
dedication under the certificate issued 
in Docket No. G-18513. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

Appendix A— 

Texas Energies Inc. Docket No. RI77-109, 

Adams J-E lease. Meade County. Kans. 

[Unit cost of gas) 


Line No. and item Amount 

(a) (b) 


1. Net working Interest volumes: 

2. Gas—Mcf at 14.65 psia'.... 260.100 

3. Liquids .... 0 

4. Cost of production: 

5. Return on rate base at 15 pet 2 . $65,649 

6. DDA*..... 103.962 

7. Production expense*...... 132.770 


8. Subtotal._...... 302.381 

9. Regulatory expense'.... 260 

10. Total cost of production 302.641 

11. Unit cost of gas «e/Mcf >: 

12. Cost of production*..... 1.16 

13. Production tax*..... 0 


14. Total unit cost.......... 1.16 


' 346.800 Mcf times 0.75 net working interest. 

‘Line 15 of sheet 3 times 0.15 times 9 year pro 
duction life. 

‘From line 7. sheet 2. 

•Includes estimated total operating expense of 
$114,430. ad valorem tax of $17,340 and compressor 
overhaul expense of $500 every 3 years. 

‘Line 2 times 0.1 cent per M cf \>er opinion No. 
749. 

•Line 10 divided by line 2. 

Not*.—T he above cost is based on representations 
of the applicant contained in his filings. The vol 
umes arc based on staff s recoverable reserves of 
346.800 Mcf of gas. The production curve on sheet 3 
is expected. 

Texas Energies Inc., Docket No. RI77-109 , 
Adams 1-E lease . Meade County. Kans. 

[Investment] 


Lane No. and item Amount 

(a) rt>> 


1. Investment: 

2. Remaining net book value June l. 


1977. 

3. Compressor installation....... 

4. Rework well........ . .. 

. $28,608 
51.329 
24.025 

5. Total investment...... 

6. Less salvage value.... 

103.962 

0 

7. Depreciable investment .................... 

103.962 

. 0.399700 

8. Depreciation per unit of produc¬ 
tion .. 


•Line 7 divided by 260.100 Mcf. 
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Texas Energies Inc., Docket No. RI77-109, Adams 1-E lease, Meade County, Kans. 


[Average Investment and annual rate base] 


Line No. and year 

Annual 

N.W.I. 

Beginning of 
year 

Deprecia¬ 
tion ' 

End of year 
investment 

Average 
Investment • 

(a) 

production 
(Mcf) (b) 

investment 

(c) 

(d) 

(e) 

<f) 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9 . 

10 . 

11 . 

12 . 

13. 

14. 


15. 


Average Investment: 

1 --- 



Total.. 

Average annual Investment K — 
Annual rate base: 

Average annual investment. 
Average annual working 
capital allowance 1 2 3 4 5 6 7 8 9 10 11 12 . 

Total annual rate base... 


37.350 

$103,962 

$14,929 

$89,033 

$96,498 

35.100 

89.033 

14.029 

75,004 

82.018 

32.400 

75,004 

12.950 

62.054 

68.529 

30.600 

62.054 

12.231 

49.823 

55.939 

28.350 

49.823 

11.331 

38.492 

44.158 

26.550 

38,492 

10.612 

27.880 

33.186 

24.750 

27.880 

9.893 

17,987 

22.934 

22.950 

17.987 

9.173 

8.614 

13.401 

22.050 

8.814 

8.814 

0 

4,407 

260.100 .... 


103,962 


421.070 

.. 


.. . 

.. . 

46.785 


46.785 


— 

— 

-- 

— 

1.844 





48.629 


•Column (b) times line 8 of sheet 2. * Column (f) of line 10 divided by 9-year production life. 

’Column (c) plus column <e) divided by 2. 4 0.125 times line 7 of sheet 1 divided by 9-year production life. 

Texas Energies Inc., Docket No. RI77-110, 
Adams 1-29 lease, Meade County, Kans. 

[Investment] 


Line No. and item Amount 

(a) (b) 


1. Investment: 

2. Remaining net book value June 1. 

1977. $22,727 

3. Compressor installation... 0 

4. Rework well. 25.800 


5. Total investment.. 48.527 

6. Less salvage value.. 0 


7. Depreciable investment. 48.527 

8. Depreciation per unit of produc¬ 
tion ».... 0.194505 


•Line 7 divided by 249.490 Mcf. 

Texas Energies Inc., Docket No. RI77-110, Adams 1-29 lease, Meade County, Kans. 


[Average investment and annual rate base] 



Line No. and year No. 

(a) 

Annual Beginning of Deprecia- End of year Average 
N.W.I. year tion' investment Investment * 

production investment 

(Mcf) (b) (c) (d) (e) <f) 


Average investment: 






1. 

1 . - . . . 

39,587 

$48,527 

$7,699 

$40,828 

$44,678 

2. 

2 . .. .. 

35.904 

40,828 

6.984 

33.844 

37.336 

3. 

3. ........................I..... 

33.143 

33.844 

0,440 

27.398 

30,621 

4. 

4 

29.460 

37,398 

5.730 

21,668 

24,533 

5. 

5. 

26.898 

21,668 

5.193 

16,475 

19.072 

6. 

6. 

23.936 

16.475 

4.656 

11.819 

14,147 

7. 

7_____ 

22.095 

11.819 

4.298 

7,521 

9.670 

8. 


20,254 

7.521 

3.940 

3.581 

5,551 

9. 

9~!.".!... 

18.413 

3,581 

3.581 

0 

1.791 

10. 

Total. 

249.490 ... 

. 

48,527 ... 

_ 

187,399 

11. 

Average annual Investment *. 





20.822 

12! 

Annual rate base: 






13. 

Average annual investment. 


.. . .. 

.. . 

20.822 

14. 

Average annual working 







capital allowance 4 . 



11 IHIIIIIIMIIMII mi 


1.957 

15. 

Total annual rate base... 





22.779 


Appendix B 

Texas Energies Inc., Docket No. RI77-110, 
Adams 1-29 lease, Meade County, Kans. 
[Unit cost of gas] 


Line No. and item Amount 

<a> <b> 


1. Net working interest volumes: 

2. Gas Mcf at 14.65 p.s.i.a. ‘_...... 249.490 

3. Liquids..—........... 0 

4. Cost of production: 

5. Return on rate base at 15 pet.*........ $30,752 

6 . DD&A *. 48,527 

7. Production expense 4 .—. 140,912 

8 . Regulatory expense 4 .... 249 


9. Total..... 220.440 

10. Unit cost of gas (*/Mcf): 

11. Cost of production •.. 88.36 

12. Production tax.~.-. 0 


•325,200 Mcf times 0.7671875 net working inter¬ 
est. 

•Line 15 of sheet 3 times 0.15 times 9 year produc¬ 
tion life. 

•From line 7 sheet 2. 

‘Includes estimated operating expense of $12,000 
escalated 5 pet. for the first 5 years plus ad valorem 
taxes of $16,260. 

‘Line 2 times 0.1«/Mcf per opinion No. 749. 

•Line 9 divided by line 2. 

Norn—The above cost is based on representations 
of the applicant contained in his filings. The vol¬ 
umes are based on staffs recoverable reserves of 
325.200 Mcf of gas. The production shown on sheet 
3 is expected. 


13. Total unit cost.. 88.36 


•Column (b) times line 8 of sheet 2. 

‘Column (c) plus column (e) divided by 2. 

‘Column (f) of line 10 divided by 9-year production life. 

4 0.125 times line 7 of sheet 1 divided by 9-year production life. 

[FR Doc. 78-18556 Filed 7-6-78; 8:45 am] 
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NOTICES 


[ 6740 - 02 ] 

(Docket Nos. CI77-534. etc.l 

UNION OIL COMPANY OF CALIFORNIA, ET AL 
Finding* and Order After Statutory Hearing Is¬ 
suing Certificates of Public Convenience and 
Necessity 

June 27, 1978. 

On October 1, 1977, pursuant to the 
provisions of the Department of 
Energy Organization Act (DOE Act), 
Pub. L. 95-91, 91 Stat. 565 (August 4, 
1977) and Executive Order No. 12009, 
42 FR 46267 (September 15. 1977). the 
Federal Power Commission ceased to 
exist and its functions and regulatory 
responsibilities were transferred to the 
Secretary and the Federal Energy 
Regulatory Commission (FERC) 
which, as an independent commission, 
within the Department of Energy, was 
activated on October 1, 1977. 

The “savings provisions” of section 
705(b) of the DOE Act provide that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceedings as 
if the DOE Act had not been enacted. 
All such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func¬ 
tions which are the subject of these 
proceedings were specifically trans¬ 
ferred to the FERC by section 
402(a)(1) of the DOE Act. 

The joint regulation adopted on Oc¬ 
tober 1. 1977, by the Secretary and the 
FERC entitled “Transfer of Proceed¬ 
ings to the Secretary of Energy and 
the FERC,” 10 CFR —, Provided, That 
this proceeding would be continued 
before the FERC. The FERC takes 
action in this proceeding in accordance 
with the above mentioned authorities. 

Each applicant listed on the tabula¬ 
tion attached hereto requests a certifi¬ 
cate to make sales of gas at the nation¬ 
al rate from various blocks in the Off¬ 
shore Louisiana Federal Domain, all as 
more fully set forth herein and in 
each application. 

Kerr-McGee Corp. (K-M) proposes 
sales to Natural Gas Pipeline Co. of 
America (Natural) from block 34, East 
Cameron area, in docket No. CI78-48 
and General American Oil Co. of 
Texas proposes sales to Columbia Gas 
Transmission Corp. (Columbia Gas) 
from the same block in docket No. 
CI78-317. 

Union Oil Co. of California (Union) 
and Texas Eastern Exploration Co. 
(Exploration) propose sales to Texas 
Eastern Transmission Corp. (Texas 
Eastern) from Vermilion block 64 in 
Docket Nos. CI77-534 and CI78-103, 
respectively. Exploration also proposes 
sales to Texas Eastern from Vermilion 
block 60 in Docket No. CI78-104. 

K-M’s contract provides that Natu¬ 
ral will compress the oil well gas and, 
when the natural pressures of the gas 
wells decline. Natural will lower its 


line pressure, install compression or 
release the gas. General American's 
contract provides that Columbia Gas 
will purchase and install compression 
when necessary and will reimburse 
General American for operating and 
maintaining such facilities. Additional¬ 
ly, both of the contracts provide that 
the buyer will dehydrate the gas. Nat¬ 
ural will be reimbursed by K-M for 
the separation of K-M’s liquids. 

The contracts submitted by Union 
and Exploration provide that the 
buyer will lower its line pressure or in¬ 
stall compression when natural well 
pressures decline. 

Additionally, all of the contracts 
generally require the buyer to trans¬ 
port the producers’ liquids at no 
charge unless the FERC establishes a 
char ge for such service or unless the 
FERC requires the buyer to bear costs 
associated with the transportation of 
the producers’ liquids. 

The Commission notes its concern 
with these contractual provisions 
which appear to be a developing trend 
for producers to attemp to shift an in¬ 
creasing amount of production related 
expenses to the pipeline purchasers. 
This is being done without a concur¬ 
rent reduction in the rate charged by 
the producers for the gas. In effect, 
the producers may be attempting to 
increase their allowed rate of return 
received for each Mcf of gas sold above 
that rate which was found just and 
reasonable in opinion No. 770-A. In 
that price determination, the FPC 
took into account an allowance for 
production expenses, including those 
associated with processing and condi¬ 
tioning the gas. To permit these costs 
to be borne by the gas purchaser 
would be contrary to the justification 
for the Just and reasonable rate as de¬ 
termined in opinion No. 770-A. The 
Commission cannot find that such a 
shift of production costs to the pur¬ 
chaser can be permitted under Section 
4 of the Natural Gas Act, in the ab¬ 
sence of a showing, supported by 
record evidence, that these additional 
costs should be carried by the gas pur¬ 
chaser and that to do so would not be 
in contravention of the price estab¬ 
lished in opinion No. 770-A. Alterna¬ 
tively, an application for special relief 
would have to be pursued to permit 
the producer to recover these costs in 
excess of the determined national 
rate. 

Accordingly, we will issue certifi¬ 
cates at the applicable national rate 
subject to opinion No. 770, as amend¬ 
ed, and any further orders issued 
thereunder. However, applicants and 
the purchasers are advised that issu¬ 
ance of the certificates and acceptance 
of the related rate schedules do not 
constitute approval of such contrac¬ 
tual provisions. In the event the pur¬ 
chaser incurs costs associated with 
processing, dehydration, compression 
or other conditioning of the subject 
gas and seeks to include these costs in 
its rates, the purchaser will be re¬ 


quired to prove that these costs have 
not been compensated for in the appli¬ 
cable national ceiling rate. Applica¬ 
tions for rehearing have been filed in 
connection with the imposition of a 
similar condition in “Phillips Petro¬ 
leum Co.”, Docket No. CI77-412, 
“United Gas Pipe Line Co.”, Docket 
No. CP77-558, and “Michigan Wiscon¬ 
sin Pipe Line Co.”, Docket No. CP77- 
577. The attachment of this condition 
here is subject to whatever action is 
taken by the Commission in those 
cases. In each case, the Commission 
has granted rehearing solely for the 
purpose of further consideration. 

Further, since the purchaser’s cus¬ 
tomers do not recieve any benefits 
from the transportation of the produc¬ 
ers’ liquids, there is no justification to 
make them bear the entire cost of the 
purchaser’s transmission facilities. 
Therefore, the purchaser is advised 
that when the cost of its transmission 
faculties are included in its rates, the 
purchaser will be required to allocate 
the cost of such facilities between the 
transportation of gas and the trans¬ 
portation of liquids and demonstrate 
that such costs have been properly al¬ 
located. 

The furnishing of separation facili¬ 
ties for the producers’ liquids by the 
pipeline presents an entirely different 
issue because the production expense 
allowance included in the national 
rate is intended to compensate for pro¬ 
ducer facilities located on the lease 
and associated with gas production. 
The benefits of any separation facul¬ 
ties are derived solely by the produc¬ 
ers and not by the pipeline's custom¬ 
ers. Therefore, we believe there is no 
justification to require the costs of 
such facilities to be borne by the pipe¬ 
line’s natural gas customers. Accord¬ 
ingly, each purchaser is further ad¬ 
vised that the costs of separation fa¬ 
cilities for the producers’ liquids 
cannot be included in its rates in any 
manner. 

Each related contract contains im¬ 
permissible pricing provisions. Accord¬ 
ingly, section 154.93 of the Commis¬ 
sion’s regulations will be waived to the 
extent necessary to permit the filing 
of each proposed rate schedule. 

K-M’s contract permits it to with¬ 
draw up to 25 percent of the gas for its 
own use; Union’s contract reserves and 
excepts up to 20 percent of the gas for 
its own use. This Commission is re¬ 
quired, prior to the transportation of 
any reserved gas, to issue a certificate 
of public convenience and necessity 
authorizing that transportation. In 
Opinion No. 10, “Tenneco Oil Co., et 
al.”, Docket No. CI75-45, et al.. issued 
March 20. 1978, this Commission 

stated that it would no longer consider 
applications for authorization to 
transport reserved interest gas. The 
poUcy set out in that opinion will be 
applicable to the reservation clause 
contained in K-M’s and Union’s con¬ 
tracts. 

K-M’s interest in block 34 is commit¬ 
ted to an advance payment agreement 
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dated July 3, 1975. Order No. 529 
issued on June 17, 1975, requires ad¬ 
vance payment agreements executed 
after June 17, 1975. to provide that 
the pipeline will have first call on the 
gas under a long-term contract which 
is for a minimum initial term of 15 
years or the life of the reserves, 
whichever is lesser, in order for ad¬ 
vances to receive rate base treatment. 
The contract submitted as K-M’s pro¬ 
posed rate schedule provides for a pri¬ 
mary term of only 10 years. According¬ 
ly, K-M will be required to amend the 
contract so that the term will be con¬ 
sistent with order No. 529. 

Further, the contract submitted by 
K-M requires the buyer to take, or 
pay for if not taken, a volume of gas 
well gas equal to a percentage of the 
maximum volume available. During 
the first 2 years, the percentage in the 
contract is 100 percent. Although the 
contract seems to comply with section 
154.103 of the regulations since the 
buyer has 5 years to make up any defi¬ 
ciencies, we believe that when the 5 
year make-up period is considered 
with the provisions establishing the 
take-or pay volumes for the first 2 
years, the contract violates § 154.103 
because the buyer is unable to make 
up any deficiencies which occur in the 
first 2 years. Accordingly, K-M will be 
required to amend its contract to that 
the contracts complies with § 154.103 
of the regulations. 

General American's contract pro¬ 
vides that seller may use the gas in cy¬ 
cling, repressuring or related oper¬ 
ations and that the term will be ex¬ 
tended until buyer has received the 
volumes deferred due to the use of gas 
in seller’s operations. However, the 
term will not be extended more than 5 
years. The contracts submitted by 
Union and Exploration permit the 
seller to use gas for gas lift operations, 
repressuring, pressure maintenance or 
cycling operations and provide that 
the term of the contract will be ex¬ 
tended for a period of time sufficient 
to enable buyer to receive the deferred 
volumes but in no event will the time 
be extended in excess of 50 percent of 
the time the gas was being used by 
seller. Consistent with our order 
issued on November 29, 1977 in docket 
Nos. CI77-490, et al.. General Ameri¬ 
can, Union and Exploration will be re¬ 
quired to eliminate such restrictions 
from their contracts. 

The gas involved in docket Nos. 
CI77-534, CI78-48 and CI78-103 is sub¬ 
ject to advance payment agreements. 
To date, none of the pipelines has 
made an advance payment after No¬ 
vember 5, 1976, which has received 
rate base treatment. However, to 
assure that the carrying charge credit 
will be promptly imposed in the event 
any advance payments are made and 
included in the buyer’s rates in the 
future, each buyer will be required to 


advise the Commission in writing in 
the event it makes any advances to the 
subject producers after November 5, 
1976. 

K-M did not file the waiver of 
refund credits and contingent escala¬ 
tions required by § 2.56a(i) of the 
rules. Accordingly, K-M will be re¬ 
quired to submit such waiver. 

After due notice by publication in 
the Federal Register, no protests or 
petitions to intervene have been filed. 

At a hearing, held on June 21, 1978, 
the Commission on its own motion re¬ 
ceived and made a part of the record 
in this proceeding all evidence, includ¬ 
ing the applications and petitions and 
exhibits thereto, submitted in support 
of the authorizations sought herein, 
and upon consideration of the record. 

The Commission finds. (1) Each ap¬ 
plicant herein is a “natural-gas compa¬ 
ny’’ within the meaning of the Natural 
Gas Act as heretofore found by the 
Commission or will be engaged in the 
sale of natural gas in interstate com¬ 
merce for resale for ultimate public 
consumption, subject to the jurisdic¬ 
tion of the Commission, and will, 
therefore, be a “natural-gas company’’ 
within the meaning of the Natural 
Gas Act upon the commencement of 
service under the authorization here¬ 
inafter granted. 

(2) The sales of natural gas herein¬ 
before described, as more fully de¬ 
scribed in the applications in this pro¬ 
ceeding, will be made in interstate 
commerce subject to the jurisdiction 
of the Commission; and such sale by 
applicants, together with the construc¬ 
tion and operation of any facilities 
subject to the jurisdiction of the Com¬ 
mission necessary therefor, are subject 
to the requirements of subsections (c) 
and (e) of section 7 of the Natural Gas 
Act. 

(3) Each applicant is able and willing 
properly to do the acts and to perform 
the service proposed and to conform to 
the provisions of the Natural Gas Act 
and the requirements, rules and regu¬ 
lations of the Commission. 

(4) The sales of natural gas by appli¬ 
cants, together with the construction 
and operation of any facilities subject 
to the jurisdiction of the Commission 
necessary therefor, are required by 
the public convenience and necessity; 
and certificates therefor should be 
issued as herinafter ordered and condi¬ 
tioned. 

(5) It is necessary and appropriate in 
carrying out the provisions of the Nat¬ 
ural Gas Act that the FERC gas rate 
schedules related to the authoriza¬ 
tions hereinafter granted should be ac¬ 
cepted for filing to be effective on the 
date of initial delivery. 

The Commission orders. (A) Certifi¬ 
cates of public convenience and neces¬ 
sity are issued in docket Nos. CI77-534, 
CI78-48, CI78-103, CI78-104 and CI78- 
317 subject to opinion No. 770, as 


amended, and any further orders 
issued thereunder and conditioned to 
the lesser of the contract rate or the 
national rate applicable to the com¬ 
mencement date of each well involved. 

(B) The grant of the certificates 
issued in ordering paragraph (A) above 
shall not be construed as a waiver of 
the requirements of Section 7 of the 
Natural Gas Act or of Part 154 or Part 
157 of the Commission’s regulations 
thereunder and is without prejudice to 
any findings or orders which have 
been or which may hereafter be made 
by the Commission in any proceedings 
now pending or hereafter instituted by 
or against applicants. Further, our ac¬ 
tions in this proceeding shall not fore¬ 
close or prejudice any future proceed¬ 
ings or objections relating to the oper¬ 
ation of any price or related provisions 
in the gas purchase contracts herein 
involved. The grant of the certificates 
aforesaid for service to the particular 
customers involved does not imply ap¬ 
proval of all of the terms of the con¬ 
tracts, particularly as to the cessation 
of the service upon termination of said 
contracts, as provided by section 7(b) 
of the Natural Gas Act. The grant of 
the certificates aforesaid shall not be 
construed to preclude the imposition 
of any sanctions pursuant to the provi¬ 
sions of the Natural Gas Act for the 
unauthorized commencement of any 
sales of natural gas subject to said cer¬ 
tificates. 

(C) Section 154.93 of the regulations 
is hereby waived to the extent neces¬ 
sary to permit the filing of the pro¬ 
posed rate schedules. Each applicant is 
advised that the granting of such 
waiver does not constitute approval of 
such provisions and any rate increase 
based thereon to the extent it is incon¬ 
sistent with the provisions of § 154.93 
of the regulations is subject to rejec¬ 
tion. 

(D) The related rate filings as desig¬ 
nated on the tabulation are accepted 
to be effective as of the date of initial 
delivery and each applicant is required 
to advise the Commission in writing of 
such date within 10 days thereof. 

(E) Each applicant is required to 
submit a revised billing statement for 
each rate schedule, within 30 days 
from the date of initial delivery there¬ 
under, which clearly reflects the com¬ 
ponents of the authorized rate in the 
event the previously filed billing state¬ 
ment does not reflect the national rate 
in effect when deliveries commence. 

(F) Each applicant is advised that 
the authorized rate cannot be changed 
without an appropriate filing under 
§ 154.94 of the Commission's regula¬ 
tions. 

(G) Issuance of the certificates and 
acceptance of the related schedules do 
not constitute approval of the provi¬ 
sions discussed herein. In the event 
the purchaser incurs costs associated 
with processing, dehydration, com- 
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pression or other conditioning of the 
subject gas and seeks to include these 
costs in its rates, the purchaser will be 
required to prove that these costs have 
not been compensated for in the appli¬ 
cable national ceiling rate. This condi¬ 
tion is subject to whatever action is 
taken by the Commission on rehearing 
in docket Nos. CI77-412, CP77-558 and 
CP77-577. 

(H) Each purchaser is advised that 
the costs associated with facilities con¬ 
structed and utilized to transport the 
producer’s liquids must be allocated to 
the transportation of liquids and natu¬ 
ral gas consumers must not be re¬ 
quired to bear such costs. 

(I) Each purchaser is advised that 
the cost of separation facilities for the 
producers’ condensate may not be in¬ 
cluded in its rates in any manner. 

(J) Pursuant to order No. 539-B, 
“Order Clarifying Prior Orders And 
Amending Section 157 of the Commis¬ 
sion’s Regulations Under the Natural 
Gas Act/' docket No. RM76-8 (issued 
July 30, 1976), the Commission’s regu¬ 
lations were amended to include new 
section 157.41, which requires the fol¬ 
lowing language be inserted as a condi¬ 
tion in all certificates of public con¬ 
venience and necessity issued on or 
after July 30,1976: 

All persons making jurisdictional sales 
pursuant to the authority granted by this 
certificate are hereby given notice that the 


contractual obligations between the buyer 
and the seller are incorporated into certifi¬ 
cate obligations, and that the certificate is 
further conditioned to require that the 
seller shall observe the standard of a pru¬ 
dent operator to develop and maintain deli- 
verability from reserves dedicated hereun¬ 
der. 

This provision is void unless the deci¬ 
sion of the United States Court of Ap¬ 
peals for the Fifth Circuit in “Shell 
Oil Company , et at v. F.E.R.C.” Nos. 
76-3066. et at, decided January 20, 
1978, which reversed in Commission’s 
order No. 539-B, is vacated upon fur¬ 
ther judicial review. 

(K) In the event the purchaser 
makes advance payments to the sub¬ 
ject producers after November 5, 1976, 
the purchaser shall notify the Com¬ 
mission in writing of such advance 
within 10 days thereof. 

(L) Applicant in docket No. CI78-48 
shall submit the written waiver re¬ 
quired by § 2.56a(i) of the rules within 
30 days from the date of initial deliv¬ 
ery. 

(M) K-M and Union are advised that 
issuance of certificates and acceptance 
of the rate schedules does not consti¬ 
tute approval of the reservation of gas. 
K-M and Union are also advised that 
if a pipeline is authorized to transport 
and/or exchange their reserved gas, a 
concomitant filing under section 7(b) 
of the Natural Gas Act will not be re¬ 


quired with regard to such volumes of 
reserved gas which the pipeline is au¬ 
thorized to transport and/or ex¬ 
change. In the event a pipeline compa¬ 
ny is not authorized to transport or 
exchange any reserved gas, sales must 
continue until the producer applies for 
and obtains Section 7(b) abandonment 
authorization. 

(N) K-M shall submit, within 45 
days from the date of the order, three 
copies of a contract amendment so 
that the take-or pay provisions comply 
with the spirit and intent of § 154.103 
of the regulations. 

(O) Exploration, Union and General 
American shall submit, within 45 days 
from the date of the order, three 
copies of a contract amendment which 
eliminates the contractual provision 
limiting the period in which buyer 
may receive volumes of gas deferred 
due to seller's operations. 

(P) The certificates issued herein 
will not be effective until certificates 
have been issued authorizing the 
transportation and/or exchange to 
enable the buyer to receive the gas. 

(Q) K-M shall submit a contract 
amendment, within 45 days from the 
date of the order, which amends the 
term so that it complies with the mini¬ 
mum term required by Order No. 529. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 


FPC gas rate schedule 


Docket No. and date filed Applicant 


Purchaser and location 


Description and date of Number Supp. 

document 


CI77-534. A. June 2.1977 Union Oil Co. of Califor- Texas Eastern Transmission Corp., block 64 Contract May 9.1977 (‘ •)........ 242 

nia. field. Vermilion area, offshore Louisiana. 

078-48. A, Oct. 14, Kerr-McGee Corp_... Natural Gas Pipeline Co. of America, block Contract Sept. 20.1977 <**)..... 150 

1977 * 34. East Cameron area, offshore Louisiana. 

078-103. A. Nov. 2. Texas Eastern Explore- Texas Eastern Transmission Corp., block 64 Contract June 15.1977 (•*)„.„. 15 

1977 *. tion Co. field. Vermilion area, offshore Louisiana. 

078-104, A, Nov. 2. 1977 .do................ Texas Eastern Transmission Corp.. block 60 Contract Aug. 8, 1977 <“).. 16 

\ field. Vermilion area, offshore Louisiana. 

078-317, A. Jan. 19, General American Oil Columbia Gas Transmission Corp.. block 34. Contract Dec. 29, 1977 (»109 

1978. Co. of Texas. East Cameron area, offshore Louisiana. 


1 Date of initial delivery. 

’Provides that term will be 20 years; commits down to reservoir from 9,134 to 9.175 feet. 

‘Provides that term will be 10 years; limits commitment to specified wells, 

‘Provides that term will be 20 years; commits down to 9,418 feet. 

‘Provides that primary term will be 10 years; commits specific reservoirs. 

‘Supplemented on Oct. 19.1977. 

’Buyer and seller are affiliated. 

A—Initial Service. B—Abandonment. C—Amendment to add acreage. D—Amendment to delete acreage. E—Total succession. P—Partial succession. 

[FR Doc. 78-18557 Filed 7-6-78; 8:45 am] 


[ 3128 - 01 ] 

DEPARTMENT OF ENERGY 

Offlc. of H.aring* and Appeal, 
APPLICATIONS FOR EXCEPTION FILED BY 
CRUDE OIL PRODUCERS 
Pre-Hearing Conference 

AGENCY: Office of Hearings and Ap- 


a 

peals, Department of Energy. v 

ACTION: Notice of public prehearing 
conference. 

SUMMARY: The Office of Hearings 
and Appeals of the Department of 
Energy (DOE) hereby gives notice of a 
prehearing conference to be held to 
discuss the procedures that will apply 


and the type of information that 
should be prepared in connection with 
two public hearings that will be held 
in Washington, D.C. and Houston, 
Tex. The public hearings are designed 
to provide the DOE with suggested 
modifications with respect to the anal¬ 
ysis of exception applications filed (i) 
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by crude oil producers to recover in¬ 
creased operating costs and (ii) by 
crude oil producers contemplating cer¬ 
tain investment projects. 

DATE: Conference: July 12, 1978, 
Washington, D.C., 10:00 a.m. 

ADDRESS: Conference location: De¬ 
partment of Energy, Office of Hear¬ 
ings and Appeals, 2000 M Street NW., 
Room 2105, Washington, D.C. 20461. 

FOR FURTHER INFORMATION 
CONTACT: 

Debra Kidwell, Office of Public 
Hearing Management. 2000 M Street 
NW., Room 2313, Washington, D.C. 
20461, 202-254-8846. 

Thomas L. Wieker, Deputy Director, 
Office of Hearings and Appeals, 2000 
M Street NW., Room 8014, Washing¬ 
ton, D.C. 20461, 202-254-9681. 

SUPPLEMENTARY INFORMATION: 
On June 19, 1978, the Office of Hear¬ 
ings and Appeals of the Department of 
Energy issued a notice of public hear¬ 
ing and solicitation of written com¬ 
ments in connection with a review of 
the standards which the DOE present¬ 
ly applies in granting exception relief 

(i) to crude oil producers that seek to 
recover increased operating costs and 

(ii) to producers who are contemplat¬ 
ing certain crude oil investment pro¬ 
jects. As the June 19 notice indicated, 
the Office of Hearings and Appeals 
has scheduled public hearings on 
August 10, 1978 in Houston, Tex. and 
on August 16, 1978 in Washington, 
D.C., to receive comments on the 
standards which should govern the 
analysis of exception applications filed 
by crude oil producers in the two situ¬ 
ations described above. 

Following the publication of the 
June 19 notice, the Office of Hearings 
and Appeals received requests for 
guidance as to the type of presenta¬ 
tion and data that would be most 
useful for the agency to receive at the 
Houston and Washington, D.C. public 
hearings. In order to provide interest¬ 
ed persons with that type of guidance, 
the Office of Hearings and Appeals 
has scheduled a prehearing conference 
to be held at 10 a.m., July 12. 1978, at 
2000 M Street NW., Room 2105, Wash¬ 
ington, D.C. 20461. The conference 
will be informal in nature and will be 
open to the public. For further infor¬ 
mation regarding the July 12 confer¬ 
ence, contact Thomas L. Wieker, 
Deputy Director, Office of Hearings 
and Appeals, at the address listed at 
the beginning of this notice. 

Issued in Washington, D.C., June 30, 
1978. 

Melvin Goldstein, 
Director , Office of 
Hearings and Appeals. 
[FR Doc. 78-18724 Filed 7-6-78: 8:45 am) 


[ 6560 - 01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 922-7) 

DATA COLLECTION 

Schedule of anticipated data collec¬ 
tion activities to be initiated during 
the period of June 30, 1978 through 
December 31, 1978. 

The purpose of this notice is to iden¬ 
tify the several data collection surveys 
to be undertaken by the Agency 
during the next 6 months for specific 
industrial categories. This will enable 
affected industries to become aware of 
potential questionnaires during this 
period and provide for their participa¬ 
tion in the rulemaking process. Notifi¬ 
cation is also a prerequisite to OMB 
concurrence under the Federal Re¬ 
ports Act (144 U.S.C. 3501 et seq.). The 
following list identifies the category 
and type of data to be collected, under 
the authority of section 308 of the 
Clean Water Act of 1977, in support of 
developing effluent limitation guide¬ 
lines under sections 301, 304, 306, and 
307 of the act. Included for each cate¬ 
gory is the name and organizational 
location of the principal point of con¬ 
tact for this activity. These activities 
will be conducted, subject to Office of 
Management and Budget concur¬ 
rences, under OMB Clearance No. 158- 
R-0160. 

Survey of publicly owned sewage 
treatment plants (technical). 

Number of plants in sample: 1,500. 

Reporting hour burden: 10 man¬ 
hours per plant. 

Point of contact: Maurice E. B. 
Owens (WH-586), Office of Analysis 
and Evaluation, Office of Water Plan¬ 
ning and Standards, U.S. Environmen¬ 
tal Protection Agency, 401 M Street 
SW.. Washington, D.C. 20460, tele¬ 
phone 202-755-1331. 

Survey of mechanical and electrical 
products (technical). 

Number of plants in sample: 5,000. 

Reporting hour burden: 8 man-hours 
performed. 

Point of contact: Walter J. Hunt 
(WH-552), Effluent Guidelines Divi¬ 
sion, Office of Water Planning and 
Standards, U.S. Environmental Protec¬ 
tion Agency, 401 M Street SW.. Wash¬ 
ington, D.C. 20460, telephone 202-426- 
2724. 

Survey of explosive and phosphates 
plants (technical). 

Number of plants in sample: 60 (ex¬ 
plosive), 10 (phosphates). 

Reporting hour burden: 8 man-hours 
performed. 

Point of contact: Walter J. Hunt 
(WH-552), Inorganic Chemicals and 
Services Branch, Effluent Guidelines 
Division. Office of Water Planning 
and Standards, U.S. Environmental 


Protection Agency, 401 M Street SW.. 
Washington, D.C. 20460, telephone 
202-426-2724. 

Survey of rubber plants (economic). 

Number of plants in sample: 600. 

Reporting hour burden: 32 man¬ 
hours per plant. 

Point of contact: Dale Ruhter (WH- 
586), Office of Analysis and Evalua¬ 
tion. Office of Water Planning and 
Standards, U.S. Environmental Protec¬ 
tion Agency, 401 M Street SW.. Wash¬ 
ington, D.C. 20460, telephone 202-426- 
2617. 

Survey of pulp and paper mills (eco¬ 
nomic). 

Number of mills in sample: 700. 

Reporting hour burden: 80 man¬ 
hours per plant. 

Point of contact: Dale Ruhter (WH- 
586), Office of Analysis and Evalua¬ 
tion, Office of Water Planning and 
Standards, U.S. Environmental Protec¬ 
tion Agency. 401 M Street SW.. Wash¬ 
ington, D.C. 20460, telephone 202-426- 
2617. 

Survey of auto and other laundries 
plants (economic). 

Number of plants in sample: 1,000. 

Reporting hour burden: 24 man¬ 
hours per plant. 

Point of contact: Dale Ruhter (WH- 
586), Office of Analysis and Evalua¬ 
tion, Office of Water Planning and 
Standards, U.S. Environmental Protec¬ 
tion Agency. 401 M Street SW., Wash¬ 
ington, D.C. 20460, telephone 202-426- 
2617. 

Survey of hydraulic barking oper¬ 
ations (technical). 

Number of plants in sample: 25. 

Reporting hour burden: 6 man-hours 
per plant. 

Point of contact: Richard E. Wil¬ 
liams (WH-552), Wood Products and 
Fibers Branch, Effluent Guidelines Di¬ 
vision, Office of Water Planning and 
Standards, U.S. Environmental Protec¬ 
tion Agency, 401 M Street SW.. Wash¬ 
ington, D.C. 20460, telephone 202-426- 
2554. 

Survey of gravure industry (techni¬ 
cal). 

Number of plants in sample: 500. 

Reporting hour burden: 3 man-hours 
per plant. 

Point of contact: David R. Alexander 
(WH-552), Wood Products and Fibers 
Branch, Effluent Guidelines Division, 
Office of Water Planning and Stand¬ 
ards, U.S. Environmental Protection 
Agency, 401 M Street SW., Washing¬ 
ton, D.C. 20460, telephone 202-426- 
2554. 

Survey of chemical supplies to print¬ 
ing and publishing (technical). 

Number of plants in sample: 83. 

Reporting hour burden: 6 man-hours 
per plant. 

Point of contact: David R. Alexander 
(WH-552), Wood Products and Fibers 
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Branch. Effluent Guidelines Division, 
Office of Water Planning and Stand¬ 
ards, U.S. Environmental Protection 
Agency, 401 M Street SW., Washing¬ 
ton, D.C. 20460, telephone 202-426- 
2554. 

Survey of seafood facilities in Alaska 
(technical). 

Number of plants in sample: 140. 

Reporting hour burden: 6 man-hours 
per plant. 

Point of contact: Calvin J. Dysinger 
(WH-552), Food Industry Branch, Ef¬ 
fluent Guidelines Division, Office of 
Water Planning and Standards, U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, D.C. 
20460, telephone 202-426-2707. 

Survey of leather industries (techni¬ 
cal). 

Number of plants in sample: 140. 

Reporting hour burden: 3 man-hours 
per plant. 

Point of contact: Don F. Anderson 
(WH-552), Food Industry Branch, Ef¬ 
fluent Guidelines Division, Office of 
Water Planning and Standards, U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, D.C. 
20460, telephone 202-426-2554. 

Survey of gravure plants (economic). 

Number of plants in sample: 120. 

Reporting hour burden: 40 man¬ 
hours per plant. 

Point of contact: William Webster 
(WH-586), Office of Analysis and Eval¬ 
uation, Office of Water Planning and 
Standards, U.S. Environmental Protec¬ 
tion Agency, 401 M Street SW., Wash¬ 
ington, D.C. 20460, telephone 202-426- 
2617. 

Survey of copper fabricating plants 
(economic). 

Number of plants in sample: 100. 

Reporting hour burden: 40 man¬ 
hours per plant. 

Point of contact: William Webster 
(WH-586), Office of Analysis and Eval¬ 
uation, Office of Water Planning and 
Standards, U.S. Environmental Protec¬ 
tion Agency, 401 M Street SW., Wash¬ 
ington. D.C. 20460, telephone 202-426- 
2617. 

Survey of electroplating plants (eco¬ 
nomic). 

Number of plants in sample: 100. 

Reporting hour burden: 40 man¬ 
hours per plant. 

Point of contact: William Webster 
(WH-586), Office of Analysis and Eval¬ 
uation, Office of Water Planning and 
Standards, U.S. Environmental Protec¬ 
tion Agency, 401 M Street SW., Wash¬ 
ington, D.C. 20460, telephone 202-426- 
2617. 

Survey of gum and wood chemicals 
plants (economic). 

Number of plants in sample: 50. ' 

Reporting hour burden: 40 man¬ 
hours per plant. 

Point of contact: William Webster 
(WH-586), Office of Analysis and Eval¬ 


uation, Office of Water Planning and 
Standards, U.S. Environmental Protec¬ 
tion Agency, 401 M Street SW., Wash¬ 
ington, D.C. 20460, telephone 202-426- 
2617. 

Survey of photographic supplies and 
processing plants (economic). 

Number of plants in sample: 50. 

Reporting hour burden: 40 man¬ 
hours per plant. 

Point of contact: William Webster 
(WH-586), Office of Analysis and Eval¬ 
uation, Office of Water Planning and 
Standards, U.S. Environmental Protec¬ 
tion Agency, 401 M Street SW.. Wash¬ 
ington. D.C. 20460, telephone 202-426- 
2617. 

Survey of battery manufacturing 
plants (economic). 

Number of plants in sample: 100. 

Reporting hour burden: 40 man¬ 
hours per plant. 

Point of contact: William Webster 
(WH-586), Office of Analysis and Eval¬ 
uation, Office of Water Planning and 
Standards. U.S. Environmental Protec¬ 
tion Agency, 401 M Street SW., Wash¬ 
ington. D.C. 20460, telephone 202-426- 
2617. 

Survey of nonferrous metal plants 
(technical). 

Number of plants in sample: 125. 

Reporting hour burden: 1 man-hour 
per plant. 

Point of contact: Patricia E. Wil¬ 
liams (WH-552), Project Officer, 
Metals <fe Machinery Branch, Effluent 
Guidelines Division, Office of Water 
Planning and Standards, U.S. Environ¬ 
mental Protection Agency, 401 M 
Street SW., Washington, D.C. 20460, 
telephone 202-426-2586. 

Survey of aluminum forming plants 
(technical). 

Number of plants in sample: 388. 

Reporting hour burden: 8 man-hours 
per plant. 

Point of contact: Patricia E. Wil¬ 
liams (WH-552), Project Officer, 
Metals & Machinery Branch, Effluent 
Guidelines Division, Office of Water 
Planning and Standards, U.S. Environ¬ 
mental Protection Agency, 401 M 
Street SW., Washington, D.C. 20460, 
telephone 202-426-2586. 

Survey of iron and steel plants 
(technical). 

Number of plants in sample: 100. 

Reporting hour burden: 50 man¬ 
hours per plant. 

Point of contact: Ernst P. Hall (WH- 
552), Metals & Machinery Branch, Ef¬ 
fluent Guidelines Division, Office of 
Water Planning and Standards, U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, D.C. 
20406, telephone 202-426-2576. 

Survey of red meat processing plants 
(technical). 

Number of plants in sample: 56. 

Reporting hour burden: 20 man¬ 
hours per plant. 


Point of contact: Elwood H. Forsht 
(WH-552), Food Industry Branch, Ef¬ 
fluent Guidelines Division, Office of 
Water Planning and Standards, U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, D.C. 
20460, telephone 202-426-2707. 

Survey of pesticide manufacturers 
(technical). 

Number of plants in sample: 150. 

Reporting hour burden: 80 man¬ 
hours per plant. 

Point of contact: George M. Jett 
(WH-552), Organic Chemical Branch, 
Effluent Guidelines Division. Office of 
Water Planning and Standards, U.S. 
Environmental Protection Agency, 401 
M Street SW., Washington, D.C. 
20460, telephone 202-426-2497. 

Survey of organic chemicals plants 
(analytical sampling). 

Number of plants in sample: 100. 

Reporting hour burden: 200. 

Point of contact: Paul Fahrenthold 
(WH-552), Effluent Guidelines Divi¬ 
sion. Office of Water Planning and 
Standards, U.S. Environmental Protec¬ 
tion Agency, 401 M Street SW., Wash¬ 
ington, D.C. 20460, telephone 202-426- 
2497. 

Dated: June 27,1978. 

Thomas C. Jorling, 
Assistant Administrator for 
Water and Hazardous Materi¬ 
als, WH-556. 

(FR Doc. 78-18707 Filed 7-6-78; 8:45 ami 
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CFRL 923-3; OPP-180195) 

STATE OF LOUISIANA 

Specific Exemption To Ute Avitrol To Control 
Blackbird Depredation of Rice Crop 

The Environmental Protection 
Agency (EPA) has granted a specific 
exemption to the State of Louisiana 
(hereafter referred to as the “appli¬ 
cant”) to use a maximum of 15,000 
pounds of an Avitrol product to con¬ 
trol blackbird depredation on 5,000 
acres of newly seeded rice fields in 22 
parishes of Louisiana. This exemption 
was granted in accordance with, and is 
subject to, the provisions of 40 CFR 
Part 166, which prescribes require¬ 
ments for exemption of Federal and 
State agencies for use of pesticides 
under emergency conditions. 

This notice contains a summary of 
certain information required by regu¬ 
lation to be included in the notice. For 
more detailed information, interested 
parties are referred to the application 
on file with the Registration Division 
(WH-567), Office of Pesticide Pro¬ 
grams, EPA, 401 M Street SW., Room 
E-315, Washington. D.C. 20460. 
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According to the applicant, black¬ 
bird depredation of small grains is a 
recurring problem in Louisiana. Al¬ 
though the problem is usually associ¬ 
ated with maturing grain, in the case 
of rice, blackbirds consume the newly 
planted rice seeds and seedlings. Sig¬ 
nificant yield losses result from the ac¬ 
tivity of large flocks of blackbirds 
which roost in these areas or stop to 
feed as they migrate northward. 

Aerial broadcast seeding, a common 
agricultural practice in this State, has 
contributed to the problem. The ex¬ 
posed seed grain is vulnerable to black¬ 
bird attack from seed stage until such 
time as the seedlings become estab¬ 
lished. There is a 6-8-week critical 
period, depending on moisture condi¬ 
tions. 

The applicant reported that, due to 
blackbird damage, not only was there 
a significant reduction of yield at har¬ 
vest, but also over 50 percent of the 
rice planted before April 5, 1977, had 
to be reseeded in that State at a cost 
of $30 per acre. Reseeding costs of an 
estimated 75,000 acres came to ap¬ 
proximately $2,250,000, applicant 
claimed. 

Prior to the suspension of most 
aldrin/dieldrin uses, seed rice was 
treated with aldrin, primarily against 
rice weevil larvae. According to the ap¬ 
plicant, aldrin also served as a bird re¬ 
pellent. In 1976, with aldrin-treated 
seed no longer available, blackbird 
depredation of rice fields became a se¬ 
rious problem. There are no available 
pesticides registered for bird damage 
control in rice. Alternatives to chemi¬ 
cal control include noise devices, late 
planting, and drill seeding. The appli¬ 
cant claimed that noise devices 
become ineffective with their contin¬ 
ued use as the birds become accus¬ 
tomed to them, reduced yields and 
frost damage may result from late 
planting, and drill seeding is not an ac¬ 
ceptable alternative due to soil condi¬ 
tions at time of planting since rice 
fields are flooded until seeding. In ad¬ 
dition. blackbirds attack seedlings as 
they break through the surface of the 
ground. 

The applicant proposed to use Avi- 
trol Corn Chops-99 which is composed 
of a choice bird food impregnated with 
4-aminopyridine. Avitrol is an acute 
poison that is highly toxic to both 
avian and mammalian species. Birds 
ingesting Avitrol react with distress 
symptoms and calls. By limiting the 
amount of bait available to relatively 
few birds (only 1 in 100 kernels is 
treated with the toxic chemical), the 
remainder of the flock can be fright¬ 
ened away from feeding sites with a 
minimum of mortality. Avitrol Corn 
Chops is registered for blackbird 
damage control in com. 

The greatest hazard associated with 
the use of Avitrol is to nontarget avian 
species (migratory and native water¬ 


fowl, upland game birds, shorebirds, 
and songbirds). Numerous waterfowl 
species utilize rice fields as well as ad¬ 
jacent areas during the early spring. 
Although many of these birds are be¬ 
ginning to migrate north by mid- 
March, birds that wintered farther 
south are continually using rice fields 
as stopover sites on their journey 
northward. Certain species of water- 
fowl may be found In these areas by 
late May. The greatest hazard is to the 
smaller avian species; however, treated 
corn kernels may contain more toxic 
chemical than is required to kill the 
target species and, therefore, can kill a 
bird larger than a blackbird. 

The Fish and Wildlife Services, U.S. 
Department of the Interior (USDI), 
reviewed the proposed use of Avitrol 
and stated that although there are po¬ 
tential hazards to nontarget avian spe¬ 
cies in treated areas, an adequate mon¬ 
itoring program will reduce damage of 
nontarget species populations. 

A tolerance of 0.1 ppm has been es¬ 
tablished for negligible residues of the 
bird repellent 4-aminopyridine in or 
on the raw agricultural commodities 
com grain, forage and fodder, and sun¬ 
flower seeds. EPA has reviewed the 
data submitted for this use of Avitrol 
and has determined that residues in or 
on rice grain or straw would not be ex¬ 
pected to exceed 0.1 ppm under this 
use. 

After reviewing the application and 
other available information, EPA has 
determined that: (a) Bird depredation 
of seed rice in Louisiana is likely to 
occur; (b) there is no pesticide present¬ 
ly registered and available for use to 
control bird damage to rice crops; (c) 
there are no alternative means of con¬ 
trol, taking into account the efficacy 
and hazard; (d) significant economic 
problems may result if birds are not 
controlled; and (e) the time available 
for action to mitigate the problems 
posed is insufficient for a pesticide to 
be registered for this use. Accordingly, 
the applicant has been granted a spe¬ 
cific exemption to use the pesticide 
noted above until June 30, 1978, to the 
extent and in the manner set forth in 
the application. The specific exemp¬ 
tion is also subject to the following 
conditions: 

1. The EPA-registered product, Avi¬ 
trol Com Chop-99 (EPA Reg. No. 
11649-12), will be applied at a maxi¬ 
mum rate of 3 pounds of product per 
acre of treated swaths. Avitrol will be 
applied in 60-foot swaths with a 120- 
foot swath between treated areas; 

2. A maximum of three applications 
will be made. The second and third ap¬ 
plications. if necessary, will be made to 
untreated swaths to prevent double 
treatment of the same land; 

3. A maximum of 15,000 pounds of 
Avitrol may be applied to 5,000 acres 
in the counties of Acadia, Allen, 
Avoyelles, Beauregard, Calcasieu, Ca¬ 


meron, East Carroll, Evangeline, 
Franklin, Iberia, Jefferson Davis, La¬ 
fayette. Madison, Morehouse, Pointe 
Coupee. Rapides, Richland, St. 
Landry, St. Martin. St. Mary, Vermil¬ 
lion, and West Carroll; 

4. This product is extremely toxic to 
wildlife. Care must be taken to keep it 
out of lakes, streams, or ponds and to 
prevent contamination of water by 
cleaning of equipment or disposal of 
waste; 

5. All applicable directions, restric¬ 
tions, and precautions on the EPA-ap- 
proved label will be observed; 

6. A residue level not to exceed 0.1 
ppm 4-aminopyridine in or on rice 
grain or straw has been deemed ade¬ 
quate to protect the public health. 
The Food and Drug Administration, 
U.S. Department of Health, Educa¬ 
tion, and Welfare, has been advised of 
this action; 

7. Written details of the monitoring 
and surveillance plans must be submit¬ 
ted to the EPA regional office for ap¬ 
proval prior to the application of Avi¬ 
trol. The plan must be adequate to 
ensure that the following require¬ 
ments and restrictions are observed; 

8. Applicators must report the time 
and place of application at least 24 
hours prior to such application. Accu¬ 
rate records of these requests must be 
maintained and this information must 
be made available to those responsible 
for supervising applications of Avitrol; 

9. A sufficient number of qualified 
personnel from the Louisiana Depart¬ 
ment of Agriculture, Extension Serv¬ 
ice, State Fish and Game Agencies, 
and the Fish and Wildlife Service, 
USDI, must be made available to con¬ 
duct surveillance required under this 
exemption; 

10. These personnel will be responsi¬ 
ble for both pre- and post-treatment 
surveillance of all applications of Avi¬ 
trol; 

11. The purpose of pretreatment sur¬ 
veillance will be determine that seri¬ 
ous crop damage is resulting from 
blackbird depredation, prohibit the ap¬ 
plication of Avitrol in areas where 
high population of migratory birds 
(other than those specified on the 
label) are found, and to confirm that 
treatment was made according to the 
label requirements and to the specific 
exemption restrictions; 

12. The purpose of post-treatment 
surveillance will be to determine the 
effectiveness of the treatment in con¬ 
trolling blackbird damage of newly 
seeded rice, determine by observation 
and through search of the treated 
fields and adjacent areas whether non- 
target species have been affected, and 
to collect water, soil, and rice plant 
and grain samples from representative 
fields for residue analysis; 

13. The EPA will be immediately in¬ 
formed of any adverse effects result¬ 
ing from the use of Avitrol in connec¬ 
tion with this exemption; and 
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14. A full report must be submitted 
to EPA by December 1, 1978. 

Authority: Sec. 18 of the Federal Insecti¬ 
cide. Fungicide, and Rodenticide Act 
(FIFRA), as amended (86 Stat. 973: 89 Stat. 
751; 7 U.S.C. 136(a) et seq.). 

Dated: June 29. 1978. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs. 
[FR Doc. 78-18699 Filed 7-6-78; 8:45 am] 


[ 6560 - 01 ] 

CFRL 923-2; OPP-180202] 

WASHINGTON STATE DEPARTMENT OF 
AGRICULTURE 

Specific Exemption To Use Corzol To Control 
Two-spotted Spider Mitet on Hop Crop 

The Environmental Protection 
Agency (EPA) has granted a specific 
exemption to the Washington State 
Department of Agriculture (hereafter 
referred to as the '‘Applicant") to use 
Carzol SP (containing the active ingre¬ 
dient formetanate hydrochloride) to 
control two-spotted spider mites which 
are threatening the commercial hop 
crop in Yakima and Benton Counties 
in Washington. This exemption was 
granted in accordance with, and is sub¬ 
ject to. the provisions of 40 CFR Part 
166. which prescribes requirements for 
excemption of Federal and State agen¬ 
cies for use of pesticides under emer¬ 
gency conditions. 

This notice contains a summary of 
information required by regulation to 
be included in the notice. For more de¬ 
tailed information, interested parties 
are referred to the application on file 
with the Registration Division (WN- 
567), Office of Pesticide Programs. 
EPA, 401 M Street SW., Room E-315, 
Washington, D.C. 20460. 

According to the applicant, the two- 
spotted spider mite iTetranychus urti- 
cae Koch ) is normally present in 
Washington hop yards. In 1975 and 
1976, specific exemptions were issued 
to the applicant to use TEPP for this 
purpose, but that pesticide is no 
longer being manufactured; in addi¬ 
tion, the applicant alleged that mites 
have developed resistance to TEPP. 
The applicant also stated that other 
registered miticides are unacceptable 
either because of development of resis¬ 
tance to those miticides or the posth¬ 
arvest interval was too long and there¬ 
fore, could not be used if a heavy mite 
infestation occurred close to harvest. 

[ 6712 - 01 ] 


Even though Carzol SP has a prehar¬ 
vest interval of 14 days, this pesticide 
is reported to have sufficient residual 
activity to protect the hop crops up to 
harvest. 

The applicant requested permission 
to treat up to 20.000 acres of commer¬ 
cial hop crop, with a maximum of 
three applications limited to Yakima 
and Benton Counties. The pesticide 
will be applied by State-licensed com¬ 
mercial applicators and commercial 
growers using ground equipment. The 
State of Washington produces about 
71 percent of the national hop crop: 
the applicant stated that the potential 
economic loss from a major outbreak 
of the two-spotted spider mitfe could 
reach $15,000,000. 

Carzol SP (formetanate hydrochlo¬ 
ride), when used at the proposed rates, 
is not expected to present any acute or 
chronic effects to wildlife. Because 
formetanate is strongly bound to soil, 
has limited leaching activity, and has 
low persistence, it does not appear to 
pose a threat to the aquatic environ¬ 
ment. Although it is moderately toxic 
to bees and predaceous insects, bees do 
not work hop fields and any adverse 
effects to predaceous insect popula¬ 
tions would be temporary. There are 
no endangered species in the treat¬ 
ment area, according to the Office of 
Endangered Species, U.S. Department 
of the Interior. 

After reviewing the application and 
other available information, EPA has 
determined that (a) a pest outbreak of 
two-spotted spider mites has occurred 
or is about to occur; (b) there is no 
pesticide presently registered and 
available for use to control the two- 
spotted spider mite in Washington 
State; (c) there are no alternative 
means of control, taking into account 
the efficacy and hazard; (d) significant 
economic problems may result if the 
two-spotted spider mites are not con¬ 
trolled; and (e) the time available for 
action to mitigate the problems posed 
is insufficient for a pesticide to be reg¬ 
istered for this use. Accordingly, the 
Applicant has been granted a specific 
exemption to use the pesticide noted 
above until September 30, 1978, to the 
extent and In the manner set forth in 
the application. The specific exemp¬ 
tion is also subject to the following 
conditions: 

1. Three applications of Carzol SP 
(active ingredient formetanate hydro¬ 
chloride) are authorized. The first ap¬ 
plication shall be made at a dosage 
rate of 1.0 pound product (0.92 lb. a.i./ 

DERAL COMMUNICATIONS COMMISSION 
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acre). The second and third applica¬ 
tions are to be made at three week in¬ 
tervals and at a dosage rate of 1.5 lb. 
product (1.38 lb. a.i./acre); 

2. Applications are authorized only 
when Washington State Extension 
Agents or licensed private consultants 
determine that two-spotted spider 
mite populations are reaching levels 
requiring treatment; 

3. Applications are to be made with 
ground equipment of the airblast type. 
Either commercial growers or State-li¬ 
censed commercial applicators may 
apply Carzol SP; 

4. The Applicant must insure that 
residue studies on hops are continued 
in order that a permanent tolerance 
for formetanate hydrochloride on 
hops may be obtained. Commercial 
growers, brewers, and the manufactur¬ 
er of Carzol SP should participate in 
these residue studies. The results of 
residue studies undertaken toward the 
establishment of a permanent toler¬ 
ance will determine if future specific 
exemptions for the use of this pesti¬ 
cide will be granted; 

5. There is to be a preharvest inter¬ 
val of 14 days; 

6. Hops refuse must not be fed to 
livestock; 

7. Residue levels of 150 ppm of for¬ 
metanate hydrochloride on dried hops 
and 0.5 ppm in beer have been deter¬ 
mined to be adequate to protect the 
public health. Dried hops and beer 
with residues not exceeding these 
levels may enter interstate commerce. 
The Food and Drug Administration, 
U.S. Department of Health, Educa¬ 
tion, and Welfare, has been advised of 
this action; 

8. A full report of the results of this 
program must be submitted to EPA by 
the end of February’ 1979; 

9. The EPA shall be immediately in¬ 
formed of any adverse effects result¬ 
ing from the use of Carzol SP in con¬ 
nection with this exemption; 

10. In order to minimize adverse ef¬ 
fects to natural predators, precautions 
must be taken to avoid drift to non¬ 
target areas; and 

11. All applicable label use direc¬ 
tions, precautions, and restrictions 
must be followed. 

Authority: Sec. 18 of the Federal Insecti¬ 
cide, Fungicide, and Rodenticide Act 
(FIFRA), as amended (86 Stat. 973; 89 Stat. 
751; 7 U.S.C. 136 etseq.). 

Dated: June 29, 1978. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs. 

f FR Doc. 78-18700 Filed 7-6-78; 8:45 ami 


Notification List 

List of new stations, proposed changes in existing stations, deletions, and corrections in assignments of Canadian 
standard broadcast stations modifying the assignments of Canadian broadcast stations contained in the appendix to the 
recommendations of the North American Regional Broadcasting Agreement Engineering Meeting. January 30, 1941. 
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Canadian List No. 374 


Call letters 

Location 

Power 

kW 

Antenna 

Schedule 

Class 

Antenna 

height 

(feet) 

Ground system Proposed date 

of commencement 

No. of Length of operation 

radlals (feet) 

CFOS 

Owen Sound, Ontario. N. 

5D/1N 

DA-2. 

560 kHz 

U 

III 



_ E.I.O.. Nov. 9, 1978. 

CHNL 

44*32*40*’, W. 80*54*08 * (PO 2.5 
*WD/1N) (2.5 kW day power 

Increase In operation). 

Kamloops, British Columbia. N.25D/5N 

DA-2. 

610 kHz 

U 

III 



E.I.O., June 5. 1979. 

CJNR 

50*38 50". W. 120*16*15", (PO 
10D/1N, DA-N) (previously 
notified 50 kWD proposal 
withdrawn). 

Blind River, Ontario. N. 

1 

DA-N. ND-D- 

730 kHz 

U 

n 




CKNS 

46*10*37". W. 82*5 90S' 
(correction of geographical 
coordinates). 

Espanola. Ontario. N. 46*14 29", 

10 

180. 

DA-N-ND-D- 

930 kHz 

U 

hi 




CKCH 

W. 81*46 36" (now in 
operation). 

Hull. Quebec. N. 45*22*59". W. 10D/ 5N 

186.5. 

DA-2 - 

970 kHz 

U 

in 



_ E.I.O.. June 5. 1979. 

CKST 

75*48 47" (PO 5 kW. DA-1) 
(previously notified 50 kWD/ 
10 kWN proposal at new site 
withdrawn). 

St. Albert. Alberta. N. 53*25*40", 

10 

DA-1. 

1070 kHz 

U 

u 



-- E.I.O., June 5. 1979. 

CKEC 

W. 113*35*14" (assignment of 
call letters). 

New Glasgow, Nova Scotia. N. 

5 

DA-N. ND-D- 

1320 kHz 

U 

in 




CJMH 

45*36 (?r. W. 62*36 38* 
(correction of geographical 
coordinates). 

Medicine Hat. Alberta. N. 

10 

186. 

DA-N. ND-D- 

1460 kHz 

U 

in 



_ Do. 


49*58*35", 110*36*45" 
(assignment of call letters). 


195. 







Wallace E. Johnson, 

Chief, Broadcast Bureau, 
Federal Communications Commission, 


[FR Doc. 78-18672 Filed 7-6-78; 8:45 ami 


[ 4110 - 03 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Fold and Drug Administration 

[Docket No. 75N-0140] 

GOOD MANUFACTURING PRACTICES FOR 
MEDICAL DEVICES 

Availability of tho Economic Impact 
Assessment 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: This document an¬ 
nounces the availability of the eco¬ 
nomic impact assessment of the final 
regulation governing good manufac¬ 
turing practices for medical devices. 


Based on the available information, 
the agency concludes that no major 
economic impact will result. 

FOR FURTHER INFORMATION 
CONTACT: 

Edward J. McDonnell, Bureau of 
Medical Devices (HFK-310), Food 
and Drug Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare, 8757 Georgia Avenue, Silver 
Spring. Md. 20910, 301-427-8120. 

SUPPLEMENTARY INFORMATION: 
In the preamble to the proposed good 
manufacturing practice regulation for 
medical devices, published in the Fed¬ 
eral Register of March 1,1977 (42 FR 
11998), the Commissioner of Food and 
Drugs advised that the agency did not 
have sufficient information on which 
to base a sound economic assessment 


of the proposed regulation, as required 
by Executive Order No. 11821 (amend¬ 
ed by Executive Order 11949). Accord¬ 
ingly, the Food and Drug Administra¬ 
tion (FDA) requested the submission 
of cost and related economic data 
which could be used to prepare a 
sound economic assessment. Because 
FDA still lacked reliable quantitative 
data on expected economic impact of 
the regulation, the agency sought esti¬ 
mates from four consultants in the 
field of quality assurance and consid¬ 
ered the findings of 509 FDA inspec¬ 
tions of device manufacturing estab¬ 
lishments on the extent to which 
those establishments would comply 
with the regulation. 

The resultant economic impact as¬ 
sessment is available for review be¬ 
tween 9 a.m. and 4 p.m., Monday 
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through Friday, in the office of the 
Hearing Clerk (HFC-20), Food and 
Drug Administration, Room 4-65, 5600 
Fishers Lane, Rockville, Md. 20857. 

Dated: June 26, 1978. 

Sherwin Gardner, 
Acting Commissioner of 
Food and Drugs. 
CFR Doc. 78-18333 Filed 7-6-78; 8:45 ami 


[ 4110 - 03 ] 

PANEL ON REVIEW OF ANTIMICROBIAL 
AGENTS 

Notice of Re-Effoblifhmont 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: Under the Federal Advi¬ 
sory Committee Act of October 6, 1972 
(Pub. L. 92-463, 86 Stat. 770-776 (5 
U.S.C. App. I)), the Food and Drug 
Administration announces the re-es¬ 
tablishment of the Panel on Review of 
Antimicrobial Agents by the Secre¬ 
tary. Department of Health, Educa¬ 
tion. and Welfare. 

DATE: Authority for this committee 
will expire on June 16, 1980. unless the 
Secretary formally determines that 
continuance is in the public interest. 

FOR FURTHER INFORMATION 
CONTACT: 

Richard L. Schmidt, Committee 
Management Officer (HFS-20), Food 
and Drug Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare, 5600 Fishers Lane, Rockville. 
Md. 20857, 301-443-2765. 

Dated: June 29, 1978. 

William F. Randolph, 
Acting Associate Covunissioner 
for Regulatory Affairs. 
CFR Doc. 78-18560 Filed 7-6-78; 8:45 ami 


[ 4110 - 84 ] 

Health Service* Administration 
ADVISORY COMMITTEE 
Meeting 

In accordance with section 10(a)(2) 
of. the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi¬ 
sory body scheduled to meet during 
the month of July 1978: 

PH8 Hospitals Ad Hoc Advisory 
Committee 

Date and Time: July 7 and 8, 1978, 8:30 a.m. 
Place: 607 Gl. Hubert Humphrey Building. 
200 Independence Avenue SW., Washing¬ 
ton. D.C. 20201. 

Open for entire meeting. 

Purpose: The Committee will conduct an in- 
depth examination of each PHS hospital 


in relation to its principal beneficiaries 
and the community in which it is located; 
its health needs and delivery system; and 
the cost of operation and achievements. It 
will assist in developing options and rec¬ 
ommendations concerning the present and 
future role of the hospitals in the continu¬ 
ation and improvement of health care de¬ 
livery. 

Agenda: To review, discuss and modify the 
draft of the report. 

Anyone wishing to obtain a roster of 
members, minutes of meetings, or 
other relevant information should 
contact Mr. Jordan Popkin, Office of 
the Administrator, Health Services 
Administration. Parklawn Building, 
Room 14-15, 5600 Fishers Lane, Rock¬ 
ville, Md. 20857, telephone 301-443- 
2245. 

Agenda items are subject to change 
as priorities dictate. 

Dated: June 29, 1978. 

William H. Aspden, Jr., 
Associate Administrator 
for Management 

Note.— The meeting will be held provided 
the Charter is amended by the close of busi¬ 
ness June 30, 1978. 

Note.— Earlier notice of this meeting was 
not feasible due to the late date for extend¬ 
ing the Committee. 

Note.— This document originally appeared 
in the Federal Register for Monday. July 3. 
1978. It is reprinted in this issue to meet re¬ 
quirements for publication on an assigned 
day of the week. (See OFR notice 41 FR 
32914, August 6. 1976.) 

CFR Doc. 78-18434 Filed 6-30-78; 8:45 am] 
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DEPARTMENT OF THE INTERIOR 

Bureau of Land Manogemenf 

ANCSA PROGRAM MANAGEMENT OFFICE, 
ALASKA STATE OFFICE 

Delegation of Authority 

1. Pursuant to the authority con¬ 
tained in part I, section 1.1(a) of 
Bureau Order No. 701 of July 23, 1964, 
as amended, and implementation of 
the Alaska Native Claims Settlement 
Act (ANCSA) organization in the 
Alaska State Office, the following au¬ 
thority is hereby delegated to the As¬ 
sistant to the State Director for 
ANCSA Program Management; Chief, 
Division of ANCSA Operations; and 
Chief, Branch of Adjudication to take 
action on the following matters listed 
in part II: 

Sections 2.2. (c) and <k); 2.5 (b) and 
<c); 2.6 (a), (b), (k), and (n); 2.9 (b>, (c), 
(d). (i). (m). (n). (p), <t)<7), and (y). 

2. The Assistant to the State direc¬ 
tor for ANCSA Program Management; 
Chief. Division of ANCSA Operation; 
and Chief, Branch of Adjudication 
may, in their discretion, personally ex¬ 
ercise any authority hereby delegated. 

3. The Assistant to the State Direc¬ 
tor for ANCSA Program Management, 


may. by written order, designate any 
qualified employee to perform the 
functions of his position in his ab¬ 
sence. Such order will be approved by 
the State Director. Each employee 
who serves in such capacity shall pre¬ 
pare a memorandum showing the date 
and hour of the commencement and 
termination of each period of service 
in that capacity. 

4. The Chief, Division of ANCSA Op¬ 
erations, may, by written order, desig¬ 
nate any qualified employee of the Di¬ 
vision of ANCSA Operations to per¬ 
form the functions of his position in 
his absence. Such order will be ap¬ 
proved by the Assistant to the State 
Director for ANCSA Program Manage¬ 
ment. Each employee who serves in 
such capacity shall prepare a memo¬ 
randum showing the date and hour of 
the commencement and termination 
of each period of service in that capac¬ 
ity. 

5. The Chief, Branch of Adjudica¬ 
tion, may, by written order, designate 
any qualified employee of the Branch 
of Adjudication. Division of ANCSA 
Operations, to perform the functions 
of his position in his absence. Such 
order will be approved by the Chief, 
Division of ANCSA Operations, Each 
employee who serves in such capacity 
shall prepare a memorandum showing 
the date and hour of the commence 
ment and termination of each period 
of service in that capacity. 

6. Effective Date: This delegation of 
authority will become effective July 7, 
1978. 

Curtis V. McVee, 
State director. 

Approved: July 3, 1978. 

Arnold E. Petty, 

Director. 

LFR Doc. 78-18723 FUed 7-6-78: 8:45 am] 


[Serial Nos. 1-6336,1-7318, M4354. M4355. 

1-14356,1-14357] 

IDAHO 

Classification Decision 

June 29, 1978. 

The following described lands, locat¬ 
ed in Adams, Boise, Bonner, Bound¬ 
ary, Idaho, Shoshone and Valley 
Counties, Idaho, have been examined 
and found suitable for transfer to the 
State of Idaho as partial satisfaction 
of its state land grant. 

These lands are hereby classified for 
disposal through State Indemnity Lieu 
Selection (43 CFR 2620). The classifi¬ 
cation is made pursuant to section 7 of 
the Taylor Grazing Act of 1934, as 
amended (43 USC 315(f)) and section 
102(a)(1) of the Federal Land Policy 
and Management Act of 1976. 

Boise Meridian, Idaho 

GRANDMOTHER MOUNTAIN I-M357 

T. 42 N.. R. IE.. 

Sec. 14. swy«sw«/4. 
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T. 42 N., R. 2 E.. 

Sec. 1. EVkSEy*. SMrSWy.; 

Sec. 3. lots 1. 2. SWV4NE14; 

Sec. 4. lots 2. 3: 

Sec. 11. EVANWVA, WVANEVA; 

Sec. 12. SWy4NEV4. SE l /4SEy 4 . 

T. 43 N.. R. 1 E.. 

Sec. 12, SVA; 

Sec. 14. NEV 4 NEV 4 . 

T. 43 N.. R. 2 E.. 

Sec. 10, NE'ANEVi: 

Sec. 12. SVASEVA, SW/ 4 SWV 4 
Sec. 13. NVANVA. SEV4NE*/«; 

Sec. 14. NVANE’A; 

Sec. 15. SE‘/ASWy 4 , SW%SEV4: 

Sec. 18. lot 1. Eft; 

Sec. 20. NWy4NWy4; 

Sec. 25. NE’/iNEVA, WVASE»/ 4 ; 

Sec. 28. S^NW^NW^SW^a; 

Sec. 33, EVASWV*. WVASEtt, NW V4NWV4, 
Sec. 34, SVANEtt, NWy.NE^. SEy4NWy4. 

ev^se'a* 

Sec. 35. SV fi NEy 4 , SWv;NW%, 8%. 

T. 43 N.. R. 3 E.. 

Sec. 19. EVASEVA; 

Sec. 20, SVA; 

Sec. 28. WV4EVA. NEV4NWVA. svaswv4; 

Sec. 29. NWVANEV4, SVASVA; 

Sec. 30. SVASE‘4; 

Sec. 31. EVA. SEVASWI4; 

Sec. 32. WVA, WVANEV 4 , S^SEVi; 

Sec. 33. NVANVA. SW>/ 4 NEV 4 , SVASWy 4 . 

wvase’/a: 

Sec. 34. NWy4NE‘/4. NWNWVi. SEVANWVA. 
Containing 5,377.73 acres. 

HOODOO 1-7318, 1-6336 

T 55 N R 5W., 

Sec. i\ lots L2, 5, 6. 7. SWV4NEy 4 . SWV4. 

w^SEy4*. 

Sec. 2 All; 

Sec! 10. NVANEV&, SEV 4 NEy 4 ; 

Sec. 11. Ny 4 ; 

Sec. 12. lots 1. 2. 3. WVANEVA. NWy4, 

N-ASW'A, sw y»s w va, Nrwv4SEy4*. 

Sec. 13, SEy 4 NWVA. WVASE%: 

Sec. 14. NEY 4 NEVA, SVANEV4. SEVANWV 4 , 
NEVtSVrVt^'/zSEY*; 

Sec. 15. SVANEV 4 . SEy 4 NWy 4 . NEIASW'A, 
NVASEV 4 . SW l /iSEy4; 

Sec. 35. SEVaSEY*. 

T. 56 N.. R. 4 W„ 

Sec. 10. lots 3. 4, WVASEV*. EVASWy4i 
Sec. 20. NViNEy». 

T. 56 N., R. 5 W. t 
Sec. 3. SVASWY 4 ; 

Sec. 4. SWV4SWy». SEVASEVA; 

Sec. 5. All; 

Sec. 8. NVANEV4; 

Sec. 9. NVfeNEy4. NWy*. NVASWy 4 ; 

Sec. io. NWV4.NEy4, NVANwy 4 , swy4Nwy4: 
Sec. 15. SWVANWVA; 

Sec. 35. SEV 4 SEy4. 

T. 60 N.. R. 1 E.. 

Sec. 8. SWV4SWy4; 

Sec. 18. NEV 4 NEY 4 . 

T. 61 N.. R. I E.. 

Sec. 27, SVA; 

Sec. 28. EVASEVA. 

Containing 5,019.15 acres. 

LITTLE SALMON 1-14364 

T. 22. N.. R. 1 E.. 

Sec. 1. lots 1. 2, 3. 4, SWVANE^k SVANWY4; 
Sec. 2. lots 1. 2. 3. 4. SEV^NE’A. SV*NW‘/A. 

Ny 8 swy4; / 

Sec. 3. lots l. 2. NVASE’A, SW‘/iSEVA: 

Sec. 13. NEV4SW/4. Sy»SVA; 

Sec. 14. SEV4SEY4: 

Sec. 23. NEV4NEy4, NEVjSE'A; 

Sec. 24. NVA. NVASVA. SVASEy*; 


Sec. 25. EVA, SEV4NW l /4. SWy4*. 

See. 35. EVASEy 4 . 

T. 23. N., R. 1 E.. 

Sec. 1. lots 1. 2, 3. SVANEy 4 , SEy 4 NWV 4 . 

EVASW 1 /*. SEVA; 

Sec. 3. lots 1. 2. 3. Sy a NEV4; 

Sec. 10. SWVA. SVASEVA; 

Sec. 11. NEVASWVA. SVASWV4: 

Sec. 14. All: 

Sec. 15. EVA. EVANWV 4 *.; 

Sec. 22. NVANEVt, EYsSEV*:; 

Sec. 23. NEVASEV4. SVASVA; 

Sec. 26. NVA, SWy 4 , WVASEVA:; 

Sec. 27. EVA. EVANWy 4 , NWV4NWy 4 . 

NEy 4 SWV4; 

Sec. 34. SWy4SEy 4 ; 

Sec. 35. WVANEV4. NWV 4 . SVA. 

Containing 6.398.47 acres. 

PAYETTE LAKES 1-14355 

T 17 N R 2 E. 

Sec. 22. NVASW s / 4. swy4swy 4 . 

T. 17 N.. R. 4 E.. 

Sec 17 EVA* 

Sec! 2l! SVANWVA, E^SW’/A. S’/ASE’A: 

Sec. 22. SEy4NE‘/4, SW^ASW 1 *. evasev 4 ; 

Sec. 33. NEVA, EVASWV4, WVASE’A; 

Sec. 34. SE’ANEWi, SVA; 

Sec. 35, NEVi. EVANWy*. SWVA. WVA8EVA. 
NE'/ 4 SEy4. 

T. 18 N., R. 4 E.. 

Sec. 6. lot 1; 

Sec. 9. SVA: 

Sec. 17. SE’-ANEy*; 

Sec. 19. EYiE'K 
Sec. 20. W‘/aWVA. 

Containing 2,759.93 acres. 

SOUTHWEST IDAHO 1-14356 

T 8 N R 3 E 

Sec. 3. SWVASEV4. SVANWtt, NVASW‘4; 

Sec. 10. NWy*NEy4. 

T 9 N R 3 E 

Sec. 3. lots 3, 4. N'ASW%. NW'/.SEW; 

Sec. 11, S v tNWV<, N'.4SWV<; 

Sec. 35. All. 

T 9 N R 4 E 

Sec. 1. lots 1**2, 3. 4. SVANVA. SVA; 

Sec. 2. lot 1. SEy 4 NEV4. N VASE'A, 
SEYaSEYa; 

Sec. 5. SVA*. 

Sec. 6. All; 

Sec. 11. NEVANEVA, SVANEy 4 . NVASEVr, 

Sec. 12, All: 

Sec. 13. lot 4. NVA. NVASVA. 

T. 10 N.. R. 3 E.. 

Sec. 23, SV»SWy4; 

Sec. 26. WVA; 

Sec. 27. N'/ANWy 4 , SE Vi SWVA. SVASEVA; 

Sec. 33. NEVANEVA; 

Sec. 34. NWViNWVA. 

Containing 4,888.99. 

The area described contains 
24,444.27 acres of public land. 

These lands meet the classification 
criteria in 43 CFR 2430.4(a) as lands 
valuable for the public purpose of 
transfer to the State in partial satis¬ 
faction of a State land grant. The 
lands are properly classified for this 
purpose, consistent with 43 CFR 
2430.4(b). Disposal of the subject lands 
is consistent with the criteria in 43 
CFR 2410.1 as follows: 

1. The lands are physically suitable 
or adaptable to the uses or purposes 
for which they are classified (43 CFR 
2410.1(a)). 

2. All present and potential uses and 
users of the lands have been taken 


into consideration; other things being 
equal, disposal of these lands should 
achieve maximum future uses and 
minimum disturbance to, or disloca¬ 
tion of, existing users (43 CFR 
2410.1(b)). Public comment on this 
proposed action revealed some concern 
over the Inclusion of land with appar¬ 
ent wilderness characteristics. As a 
result of this concern the State has de¬ 
leted certain lands from their applica¬ 
tions including land in the Little 
Salmon and McCall areas; no change 
was made in the application involving 
the Grandmother Mountain area since 
it was concluded that the area does 
not have wilderness characteristics be¬ 
cause of intermixed private land and 
the lack of opportunity for solitude 
and primitive recreation. 

3. Disposal of these lands Is consist¬ 
ent with State and local government 
programs, plans, zoning, and regula¬ 
tions applicable to the area in which 
the lands are located (43 CFR 
2410.1(c)). 

4. Disposal of these lands is consist¬ 
ent with Federal programs and poli¬ 
cies which affect the use or disposal of 
public lands (43 CFR 2410.1(d)). 

The following petitions for classifi¬ 
cation by the State of Idaho are 
hereby approved: 1-7318, 1-14354, I- 
14355, 1-14356. 1-14357, and 1-6336. 

Type of Petition: State Indemnity 
Lieu Selections. 

Pursuant to Section 402(g) of the 
Federal Land Policy and Management 
Act of October 21, 1976, the grazing 
permittees involved are hereby noti¬ 
fied that grazing use of the lands de¬ 
scribed in this decision will be termi¬ 
nated in the event these lands are 
transferred out of Federal ownership. 
Those grazing permittees involved in 
this transaction have waived the 2- 
year notification required by section 
402(g) supra. 

Reservations for existing Forest 
Service roads will be made, to protect 
the Government’s interest, across 
lands in the applications. 

Comments on this classification deci¬ 
sion should be sent to the Secretary of 
the Interior, LLM 320, Washington, 
D.C. 20240 by August 7, 1978. 

Wm. L. Mathews, 
State Director. 

[FR Doc. 78-18738 Filed 7-6-78: 8:45 am] 


[ 7020 - 02 ] 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 337-TA-451 

CERTAIN COMBINATION LOCKS 
Prehearing Conference and Hearing 

Notice is hereby given that a pre- 
hearing conference will be held in con¬ 
nection with the above styled investi- 
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gation at 10 a.m. on July 18, 1978, in 
the hearing room of the Administra¬ 
tive Law Judge, room 610 Bicentennial 
Building. 600 E Street NW., Washing¬ 
ton, D.C. No discovery will be obtained 
subsequent to July 3, 1978. On or 
before July 10, 1978, the complainant 
will have completed service of its pre- 
hearing conference statements on the 
parties, and the respondent and Com¬ 
mission investigative attorney will 
have completed service of theirs on or 
before July 13, 1978. The contents of 
these statements will be the subject of 
a subsequent order. The purpose of 
this prehearing conference is to review 
such statement, complete the ex¬ 
change of exhibits, and resolve any 
other necessary matters in prepara¬ 
tion for the hearing. 

Notice is also given that the hearing 
in this proceeding will commence at 10 
a.m. on July 25, 1978, in the hearing 
room of the Administrative Law 
Judge, room 610 Bicentennial Build¬ 
ing, 600 E Street, NW., Washington, 
D.C., or at 10 a.m. on a date as soon 
after as practicable, and will continue 
daily until completed. Counsel shall be 
ready to proceed on July 25. 1978, sub¬ 
ject to at least 48-hour advance oral 
notifications of the hearing’s com¬ 
mencement. 

The Secretary shall serve a copy of 
this notice upon all parties of record, 
and shall publish this notice in the 
Federal Register. 

Issued: June 30.1978. 

Judge Donald K. Duvall, 

Presiding Officer . 

CFR Doc. 78-18806 Piled 7-6-78; 8:45 ami 


[ 7020 - 02 ] 

(Investigation No. 337-TA-50] 

CERTAIN SYNTHETIC GEMSTONES 
Prehearing Conference and Hearing 

Notice is hereby given that a Pre- 
hearing Conference will be held in 
connection with the above styled in¬ 
vestigation at 10 a.m. on September 
26, 1978, in the Hearing Room of the 
Administrative Law Judge, Room 610 
Bicentennial Building, 600 E Street 
NW., Washington. D.C. No discovery 
will be obtained subsequent to Sep¬ 
tember 1, 1978. On or before Septem¬ 
ber 14, 1978, Complainant will have 
completed service of its Prehearing 
Conference Statement on the other 
parties, and Respondents and Commis¬ 
sion Investigative Attorney will have 
completed service of their Prehearing 
Conference Statements on or before 
September 21, 1978. The contents of 
these statements will be the subject of 
a subsequent order. The purpose of 
this Prehearing Conference is to 
review such statements, complete the 
exchange of exhibits, and resolve any 
other necessary matters in prepara¬ 
tion for the hearing. 


Notice is also given that the Hearing 
in this proceeding will commence at 10 
a.m. on October 3, 1978, in the Hear¬ 
ing Room of the Administrative Law 
Judge, Room 610 Bicentennial Build¬ 
ing. 600 E Street NW., Washington, 
D.C., or at 10 a.m. on a date as soon 
after as practicable, and will continue 
daily until completed. Counsel shall be 
ready to proceed on October 3, 1978, 
subject to at least 48 hours advance 
oral notification of the hearing’s com¬ 
mencement. 

The Secretary shall serve a copy of 
this Notice upon all parties of record, 
and shall publish this Notice in the 
Federal Register. 

Issued: June 30. 1978. 

Judge Donald K. Duvall, 

Presiding Officer . 

[FR Doc. 78-18805 Filed 7-6-78; 8:45 am] 


[ 4510 - 30 ] 

DEPARTMENT OF LABOR 

Employment and Training Administration 

EMPLOYMENT TRANSFER AND BUSINESS COM¬ 
PETITION DETERMINATIONS UNDER THE 

RURAL DEVELOPMENT ACT 

Notice of Applications 

The organizations listed in the at¬ 
tachment have applied to the Secre¬ 
tary of Agriculture for financial assist¬ 
ance in the form of grants, loans, or 
loan guarantees in order to establish 
or improve facilities at the locations 
listed for the purposes given in the at¬ 
tached list. The financial assistance 
would be authorized by the Consoli¬ 
dated Farm and Rural Development 
Act, as amended. 7 U.S.C. 1924(b), 
1932, or 1942(b). 

The act requires the Secretary of 
Labor to determine whether such Fed¬ 
eral assistance is calculated to or is 
likely to result in the transfer from 
one area to another of any employ¬ 
ment or business activity provided by 
operations of the applicant. It is per¬ 
missible to assist the establishment of 
a new branch, affiliate, or subsidiary, 
only if this will not result in increased 
unemployment in the place of present 
operations and there is no reason to 
believe the new facility is being estab¬ 
lished with the intention of closing 
down an operating facility. 

The act also prohibits such assist¬ 
ance if the Secretary of Labor deter¬ 
mines that it is calculated to or is 
likely to result in an increase in the 
production of goods, materials, or com¬ 
modities, or the availability of services 
or facilities in the area, when there is 
not sufficient demand for such goods, 
materials, commodities, services, or fa¬ 
cilities to employ the efficient capacity 
of existing competitive commercial or 
industrial enterprises, unless such fi¬ 
nancial or other assistance will not 


have an adverse effect upon existing 
competitive enterprises in the area. 

The Secretary of Labor's review and 
certification procedures are set forth 
at 29 CFR Part 75. In determining 
whether the applications should be ap¬ 
proved or denied, the Secretary will 
take into consideration the following 
factors: 

1. The overall employment and unemploy¬ 
ment situation in the local area in which 
the proposed facility will be located. 

2. Employment trends in the same indus¬ 
try in the local area. 

3. The potential effect of the new facility 
upon the local labor market, with particular 
emphasis upon its potential impact upon 
competitive enterprises in the same area. 

4. The competitive effect upon other fa¬ 
cilities in the same industry located in other 
areas (where such comptetition is a factor). 

5. In the case of applications involving the 
establishment of branch plants or facilities, 
the potential effect of such new facilities on 
other existing plants or facilities operated 
by the applicant. 

All persons wishing to bring to the 
attention of the Secretary of Labor 
any information pertinent to the de¬ 
terminations which must be made re¬ 
garding these applications are invited 
to submit such information in writing 
within two weeks of publication of this 
notice to: Deputy Assistant Secretary 
for Employment and Training, 601 D 
Street NW., Washington. D.C. 20213. 

Signed at Washington, D.C., this 3d 
day of July 1978. 

Ernest G. Green, 
Assistant Secretary for 
Employment and Training . 

Applications Received During the Week 
Ending June 30, 1978 

NAME OP APPLICANT, LOCATION OF ENTERPRISE, 
AND PRINCIPAL PRODUCT OR ACTIVITY 

Isaacson Structural Steel, Inc., Berlin. N.H., 
structural steel fabricating and warehous¬ 
ing. 

Spin Optic, Inc., Steuben County, N.Y., 
manufacture of optical instruments. 
Richardson Corp., Macedon, manufacture of 
fountain syrups, bases, and toppings. 

Legge & Associates, Inc., New Richard and 
Cleves, Ohio, installation, maintenance, 
and repair of boilers and construction of 
precipatators. 

Dynamic Industries, Inc., Bamesville, 
Minn., manufacture of small articulated 
loaders and lift trucks. 

Norland Corp., Fort Atkinson. Wis., manu¬ 
facture of scientific and medical instru¬ 
ments. 

Ohlen W. Hippier Nursing Services, Inc., 
Republic, Ohio, nursing home. 

Sunset Industries. Inc., Rayne, La., manu¬ 
facture of plastic pots. 

Adamar Inns, Inc., Mount Pleasant, Tex., 
motel. 

Medigroup, Inc., Osage Beach. Mo., patient 
care. 

Livestock Service Co., Ryan, Iowa, custom 
feeding of cattle. 

Kennedy Houseboat Manufacturing Co.. 
Miller. S. Dak., manufacture and distribu¬ 
tion of houseboats, pontoon boats, and 
houseboat trailers. 
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L. A. Zollinger & Sons. Inc.. Logan, Utah, 
construction. 

Bob Verchota’s Railroad Pass Casino & 
Supper Club, hotel. 

Golden West Airlines, Palomar. Calif., air 
freight and passenger transportation. 

B. McIntosh Co.. Soledad, Calif., solar hot 
water systems. 


[ 4510 - 30 ] 

FEDERAL-STATE EXTENDED BENEFITS 

Ending of Extended Benefit Period in the State 
of Michigan 

This notice announces the ending of 
the extended benefit period in the 
State of Michigan, effective on July 1, 
1978. 

Background 

The Federal-State Extended Unem¬ 
ployment Compensation Act of 1970 
(title II of Pub. L. 91-373; 84 Stat. 695, 
708; 26 U.S.C. 3304 note) created a pro¬ 
gram of extended unemployment 
benefits (referred to as extended bene¬ 
fits) as a permanent part of the Feder¬ 
al-State unemployment compensation 
program, for unemployed individuals 
who have exhausted their rights to 
regular unemployment benefits under 
State and Federal unemployment com- 
pansation laws. The act is implement¬ 
ed by regulations of the Department 
of Labor at part 615 of title 20 of the 
Code of Federal Regulations, 20 CFR 
Part 615 (43 FR 13818, March 31, 
1978). and in the unemployment com¬ 
pensation laws of the several States. 

Extended benefits are payable in a 
State during an extended benefit 
period, which is triggered on when un¬ 
employment in the State or in all 
States collectively raches the high 
levels set in the act. During an ex¬ 
tended benefit period eligible individ¬ 
uals are entitled to extended benefits 
for up to 13 weeks, but the total of ex¬ 
tended benefits and regular benefits 
together may not exceed 39 weeks. An 
extended benefit period commenced in 
the State of Michigan on March 24, 
1974. 

The act and the Michigan unem¬ 
ployment compensation law also pro¬ 
vide that an extended benefit period 
in a State will trigger off when unem¬ 
ployment in the State is no longer at 
the high levels set in the act. A benefit 
period actually terminates at the end 
of the third week after the week for 
which there is an “off" indicator. The 
extended benefit period in Michigan 
has now triggered off. 

Determination of “Off” Indicator 

The head of employment security 
agency of the State of Michigan has 
determined, in accordance with the 
State law and 20 CFR § 615.12(e), that 
the average rate of insured unemploy¬ 


ment in the State for the period con¬ 
sisting of the week ending on June 10. 
1978. and the immediately preceding 
12 weeks, has decreased so that for 
that week there was an “off” indicator 
in that State. Therefore, the extended 
benefit period in that State terminat¬ 
ed with the week ending on July 1. 
1978. 

Information for Claimants 

Persons who wish information about 
their rights to extended benefits in 
the State of Michigan should contact 
the nearest branch office of the Michi¬ 
gan Employment Security Commission 
in their locality. 

Signed at Washington, D.C., on July 
3, 1978. 

Ernest G. Green, 
Assistant Secretary for 
Employment and Training . 

[FR Doc. 78-18750 Filed 7-6-78; 8:45 am) 


[ 4510 - 30 ] 

FEDERAL-STATE EXTENDED BENEFITS 

Ending of Extended Benefit Period in the State 
of Panniylvania 

This notice announces the ending of 
the extended benefit period in the 
State of Pennsylvania, effective on 
July 8. 1978. 

Background 

The Federal-State Extended Unem¬ 
ployment Compensation Act of 1970 
(title II of Public Law 91-373; 84 Stat. 
695, 708; 26 U.S.C. 3304 note) created a 
program of extended unemployment 
benefits (referred to as extended bene¬ 
fits) as a permanent part of the Feder¬ 
al-State unemployment compensation 
program, for unemployed individuals 
who have exhausted their rights to 
regular unemployment benefits under 
State and Federal unemployment com¬ 
pensation laws. The act is implement¬ 
ed by regulations of the Department 
of Labor at part 615 of title 20 o f the 
Code of Federal Regulations. 20 CFR 
Part 615 (43 FR 13818, March 31. 
1978), and in the unemployment com¬ 
pensation law r s of the several States. 

Extended benefits are payable in a 
State during an extended benefit 
period, which is triggered on when un¬ 
employment in the State or in all 
States collectively reaches the high 
levels set in the act. During an ex¬ 
tended benefit period the maximum 
amount of extended benefits which is 
payable to eligible individuals is up to 
13 weeks, but the total of extended 
benefits and regular benefits together 
may not exceed 39 weeks. An extended 
benefit period commenced in the State 
of Pennsylvania on February 23. 1975. 

The act and the Pennsylvania unem¬ 
ployment compensation law also pro¬ 
vide that an extended benefit period 


in a State will trigger off when unem¬ 
ployment in the State is no longer at 
the high levels set in the act. A benefit 
period actually terminates at the end 
of the third week after the week for 
which there is an “off” indicator. The 
extended benefit period in Pennsylva¬ 
nia has now triggered off. 

Determination of “Off” Indicator 

The head of employment security 
agency of the State of Pennsylvania 
has determined, in accordance with 
the State law and 20 CFR § 615.12(e), 
that the average rate of insured unem¬ 
ployment in the State for the period 
consisting of the week ending on June 
17, 1978, and the immediately preced¬ 
ing twelve weeks, has decreased so 
that for that week there was an “off” 
Indicator in that State. Therefore, the 
extended benefit period in that State 
terminates with the week ending July 
8. 1978. 

Information for Claimants 

Persons who wish information about 
their rights to extended benefits in 
the State of Pennsylvania should con¬ 
tact the nearest State Employment 
Office of the Pennsylvania Depart¬ 
ment of Labor and Industry in their 
locality. 

Signed at Washington. D.C., on June 
30. 1978. 

Ernest G. Green, 
Assistant Secretary for 
Employment and Training. 

CFR Doc. 78-18751 Filed 7-6-78; 8:45 am] 


[ 4510 - 26 ] 

Occupational Safety and Health Administration 

STANDARDS ADVISORY COMMITTEE ON 
CUTANEOUS HAZAROS 

Meetings 

Notice is hereby given that the 
Standards Advisory Committee on Cu¬ 
taneous Hazards will meet on July 26 
and 27. 1978, in Room N-4437 of the 
Department of Labor Building, Third 
Street and Constitution Avenue NW., 
Washington, D.C. and on August 21 
and 22 and September 13 and 14 in 
Room N-3437 of the same building. 

The Standards Advisory Committee 
on Cutaneous Hazards was established 
under section 7(b) of the Occupational 
Safety and Health Act of 1970 (Pub. L. 
91-596) to assist the Secretary of 
Labor in his standards-setting func¬ 
tion. 

Plans for the Committee’s report to 
OSHA will be discussed at the meet¬ 
ings. Consultants will be heard from 
industries concerned with skin and eye 
hazards. The meetings will begin at 9 
a.m. The public is invited to attend. 

For additional information contact: 
Mr. John M. Couric, Division of Con¬ 
sumer Affairs. Occupational Safety 
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and Health Administration, U.S. De¬ 
partment of Labor, Third Street and 
Constitution Avenue NW., Room N- 
3635, Washington, D.C. 20210, tele¬ 
phone 202-523-8024. 

Written data or views concerning 
these agenda items may be submitted 
to the Division of Consumer Affairs. 
Such documents which are received 
before the scheduled meeting dates, 
preferably with 20 copies, will be pre¬ 
sented to the committee and included 
in the official record of the proceed¬ 
ings. 

Anyone who wishes to make an oral 
presentation should notify the Divi¬ 
sion of Consumer Affairs before the 
meeting date. The request should in¬ 
clude the amount of time desired, the 
capacity in which the person will 
appear, and a brief outline of the con¬ 
tent of the presentation. Oral presen¬ 
tations will be scheduled at the discre¬ 
tion of the chairman of the commit¬ 
tee, to the extent which time permits. 

Official records of the meetings will 
be available for public inspection at 
the Division of Consumer Affairs. 

Signed at Washington, D.C. the 28th 
day of June 1978. 

Eula Bingham, 
Assistant Secretary, 
Occupational Safety and Health. 

[PR Doc. 78-18752 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

Office of the Secretory 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 

WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 
221(a) of the Trade Act of 1974 (“the 
act”) and are identified in the appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of trade Adjustment Assistance, 
Bureau of International Labor Affairs, 
has instituted investigations pursuant 
to section 221(a) of the act and 29 
CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers' 
firm or an appropriate subdivision 
thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under title II, chapter 2, of the act in 


Appendix 


accordance with t he provisions of sub¬ 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector. Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than July 17. 1978. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than July 17, 
1978. 

The petitions filed in this qase are 
available for inspection at the Office 
of the Director. Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue NW., Washington. D.C. 20210. 

Signed at Washington, D.C., this 
27th day of June 1978. 

Harold A. Bratt, 
Acting Director, Office of 
Trade. Adjustment Assistance. 


Petitioner Union/workers or 
former workers of— 

Location 

Date 

received 

Date of 
petition 

Petition 

No. 

Articles produced 

Communication Co. (workers)- 

Florsheim Shoe Co. (workers).. 

_Coral Gables. Fla.. 

„... Chicago, m 

_June 26, 1978 

.............. .do_ 

June 20, 1978 
June 13. 1978 

TA-W-3,913 

TA-W-3.914 

TA-W-3,915 

TA-W-3,916 

TA-W-3.917 

TA-W-3.918 

Land mobile radio equipment. 

Men’s shoes. 

Heel a Mining Co. (workers) 

Hudson Wire Co (TIAW) 

„... Wallace. Idaho. 

....... June 23, 1978 

June 20. 1978 
June 22. 1978 

Corporate office of Hecla Mining Co. 

Magnet wire for motor winding, electrical ap¬ 
pliances. aerospace, automotive, etc. 

Knit fabrics. 

Eyeglass frames. 

_ Winsted. Conn_ 

. June 26, 1978 

Steven Knitting Mills (workers). New York. N.Y_ 

Victory Optical Manufacturing Newark, N.J__ 

(Teamsters). 

_ _do..._. 

__ June 27, 1978 

June 21. 1978 
.do 


[FR Doc. 78-18753 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 
221(a) of the Trade Act of 1974 (“the 
act”) are identified in the appendix to 
this notice. Upon receipt of these peti¬ 
tions, the Director of the Office of 
trade Adjustment Assistance, Bureau 
of International Labor Affairs, has in¬ 
stituted investigations pursuant to sec¬ 
tion 221(a) of the act and 29 CFR 
90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 


lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers' 
firm or an appropriate subdivision 
thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to be actual or threatened 
total or partial separation of a signifi¬ 
cant number of proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under title II, chapter 2, of the act in 
accordance with the provisions of sub¬ 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 


priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than July 17, 1978. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
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Adjustment Assistance, at the address 
shown below, not later than July 17, 
1978. 

The petitions filed in this case are 
available for inspection at the Office 


of the Director. Office of Trade Ad¬ 
justment Assistance. Bureau of Inter¬ 
national Labor Affairs, U.S. Depart- 
. ment of Labor, 200 Constitution 
Avenue NW., Washington, D.C. 20210. 

Appendix 


Signed at Washington, D.C., this 
26th day of June 1978. 

Harold A. Bratt, 
Acting Director, Office of 
Trade Adjustment Assistance. 


Petitioner: Unlon/workers or 
former workers of— 


Location Date Date of Petition 

received petition No. 


Articles produced 


Edmos Corp. (ILGWU).. Glen Cove. N.Y... June 22, 1978 

E. I. du Pont de Nemours <fc Co.. Inc., Carney’s Point. N.J. June 26.1978 

Carney’s Point Works (United 
Chemical Workers). 

Viscount Knit Mills (workers).- Ridgefield. N.J.................... June 22.1978 

VRN St. Petersburg (company)... ,St. Petersburg. Fla.June 23.1978 

Wheeling Pittsburg Steel Corp. (com- Wheeling. W. VA.. June 26. 1978 

pany). 

Do... . Pittsburgh, Pa...do....... 


June 15. 1978 TA-W-3.907 Manufacture double knit fabrics. 

June 6.1978 TA-W-3,908 Nitrocellulose and smokeless power. 


June 20. 1978 

.do.—.... 

.do_ 


TA-W-3.909 

TA-W-3,910 

TA-W-3,911 


Knit fabrics. 

Electronic components-potentiometers. 
Administrative office. 


....do M 


TA-W-3.912 Executive office. 


[FR Doc. 78-18754 Filed 7-6-78; 8:45 am) 


[ 4510 - 28 ] 

INVESTIGATIONS REGARDING CERTIFICA¬ 
TIONS OF ELIGIBILITY TO APPLY FOR 
WORKER ADJUSTMENT ASSISTANCE 

Petitions have been filed with the 
Secretary of Labor under section 
221(a) of the Trade Act of 1974 (“the 
act”) and are identified in the appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of Trade Adjustment Assist¬ 
ance, Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to section 221(a) of the act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers* 
firm or an appropriate subdivision 


thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under title II. chapter 2, of the act in 
accordance with the provisions of sub¬ 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 


request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than July 17,1978. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than July 17, 
1978. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director. Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue NW., Washington, D.C. 20210. 

Signed at Washington, D.C., this 22d 
day of June 1978. 

Harold A. Bratt, 
Acting Director , Office of 
Trade Adjustment Assistance. 


Appendix 


Petitioner: Union/workers or 
former workers of— 

Location 

Date 

received 

Date of 
petition 

Petition 

No. 

Articles produced 

Andrew Worsted Mills. Inc. (workers). 

Pascoag, R.I..._................ 

June 22. 1978 

June 15. 1978 

TA-W-3,885 

Women’s and childrens' sportswear and coats. 

Birk Transfer. Inc. (workers).. 

Conogaugh, Pa.................... 

April 25. 1978 

April 14. 1978 

TA-W-3.886 

Transporting materials at the Johnstown. Pa., 
plant of Bethlehem Steel Corp. 

Crown Zellerbach Corp. (United Bogalusa, La.„.-. 

Paper Workers International 

Union). 

June 21. 1978 

June 20. 1978 

TA-W-3.887 

Corrugated boxes, multiwall bags, and grocery 
bags. 

DataFlo of New Jersey. Inc. (compa¬ 
ny). 

WMUM.IU 

.do....... 

June 19. 1978 

TA-W-3,888 

Computer services such as payroll, accounts re¬ 
ceivable. accounts payable, etc. were provided 
to companies. 

Dlx Mills. Inc. (workers). 

Pascoag. R.I.— 

June 22. 1978 

June 15. 1978 

TA-W-3.889 

The selling of women's and children's sports¬ 
wear and coats produced by Andrew Worsted 
Mills. Inc. 

Granite Worsted Mills. Inc. (workers). 

.-...do- 

—do.— 

.do ..- 

TA-W-3.890 

Produces and sells materials to the apparel in¬ 
dustry. 

International Paper Co. (UJP.I.U.) — 

Springhill. La_ 

June 21 . 1978 

June 20.1978 

TA-W-3.891 

Cup stock (stock for paper cups) and polycoat¬ 
ing. 

Button plugs. 

Rochester Button Corp. (company)..... 

Akron. N.Y-__ 

June 22 . 1978 

June 15.1978 

TA-W-3.892 

Do.—.. 

Wellsville. N.Y. 

.do....... 

......do .. H ... M . 

TA-W-3.893 

Do. 


Do .. South Boston. Mass., 

Do ...... McKcnney. Va. 

Do ........ Kenbridge, Va. 

Do...... New York. N.Y. 


Do. 

Do. 

Do. 


Do. 

Do.. 


.do...^... w ..^...«. 

.. Atlanta. Ga.. 

_ PikesvllJe, Md. 

. Charlotte. N.C...«. 

.. Wheaton. Ill-. 


.do- ......do. TA-W-3.894 Do. 

-....do—.do-... TA-W-3.895 Finished buttons. 

......do.. .do- TA-W-3.896 Do. 

.do .do.......... TA-W-3,897 Sales office—sells finished buttons to the ap¬ 
parel Industry and carders. 

.do_ ......do. TA-W-3,898 Do. 

.do.do- TA-W-3,899 Do. 

......do. .do- TA-W-3.900 Do. 

.do.do. TA-W-3,901 Do. 

.do- ......do- TA-W-3.902 Do. 
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Appendix 


Petitioner Union/workers or 
former workers of— 


Location Date Date of Petition 

received petition No. 


Articles produced 


Rochester Button Corp. (company) Los Angeles. Calif _ June 22. 1978 

Do.... Bala-Cynwyd. Pa..do_ 

S. J. Knits. Inc. (Distributive Workers Ridgefield. N.J .do. 

of America). 

Warren Young (workers) - Johnstown. Pa. April 25. 1978 


Sales office—sells finished buttons to the ap- 
June 15. 1978 TA-W-3,903 parel industry and carders. 

.do_ TA-W-3.904 Do. 

.do.. TA-W-3,905 Ladies' knit suits and dresses and knit fabrics. 

April 18,1978 TA-W-3.906 Leases their trucks and trailers to Birk Trans¬ 

fer. Inc., for contract work for Bethlehem 
, Steel. Johnstown. Pa. plant. 


[PR Doc. 78-18755 Filed 7-6-78; 8:45 ami 


[ 4510 - 28 ] 

[TA-W-3431] 

ALTA PRODUCTS CORP. f WILKES BARRE, PA. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-3431: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
act. 

The investigation was initiated on 
March 28, 1978, in response to a 
worker petition received on March 17, * 
1978, which was filed by the United 
Textile Workers of America on behalf 
of all workers producing casual foot¬ 
wear and slippers at Alta Products 
Corp., Wilkes Barre, Pa. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
April 11, 1978 (43 FR 15205). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Alta Prod¬ 
ucts Corp., the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts, 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

That sales or production, or both, of such 
firm or subdivision have decreased absolute¬ 
ly. 

Sales and production increased abso¬ 
lutely in quantity in 1977 compared to 
1976 and in the first quarter of 1978 
compared to the first quarter of 1977. 

Conclusion 

After careful review I determine 
that all workers of the Alta Products 
Corp., Wilkes Barre, Pa., are denied 


eligibility to apply for adjustment as¬ 
sistance under title II, chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Director, 

Office of Foreign Economic Research. 
CFR Doc. 78-18756 Filed 7-6-78; 8:45 ami 


. [ 4510 - 28 ] 

[TA-W-1930] 

AMERICAN MOTORS CORP., KENOSHA, WIS. 

Revised Determinations on Reconsideration Re¬ 
garding Eligibility To Apply for Worker Ad¬ 
justment Assistance 

In accordance with section 222 of 
the Trade Act of 1974 and in accord¬ 
ance with section 223(a) of such act, 
the Department of Labor issued on 
September 28, 1977, a notice of deter¬ 
mination regarding eligibility to apply 
for adjustment assistance that applied 
to workers and former workers en¬ 
gaged in employment related to the 
production of engines, axles and gears, 
stampings and forgings, and Pacer cars 
at the Kenosha, Wis., plant of the 
American Motors Corp. 

Pursuant to that notice, workers at 
the Kenosh, Wis., plant were denied 
eligibility to apply for trade adjust¬ 
ment assistance. The notice of deter¬ 
mination was published in the Federal 
Register on November 14, 1977 (42 FR 
55293). 

Officials of the International Union, 
United Automobile Aerospace & Agri¬ 
cultural Implement Workers of Amer¬ 
ica (UAW) requsted administrative re¬ 
consideration of TA-W-1930. The De¬ 
partment denied reconsideration. The_ 
notice of negative determination re¬ 
garding application for reconsider¬ 
ation was published in the Federal 
Register on January 10, 1978 (43 FR 
1548). 

Subsequent to the publication of the 
negative determination regarding ap¬ 
plication for reconsideration, the 
Office of Trade Adjustment Assist¬ 
ance, on its own motion and in the 


light of additional information, re¬ 
opened the investigation into the fol¬ 
lowing petition of the American 
Motors Corp.; the Kenosha. Wis., 
plant (TA-W-1930). In the original de¬ 
termination issued on September 28, 
1977, all workers engaged in employ¬ 
ment related to the production of 
AMC Pacer cars and components for 
AMC cars at the Kenosha plant were 
denied eligibility for trade adjustment 
assistance for the following two rea¬ 
sons: (1) With the AMC Pacer car 
being reclassified as a compact-size car 
and with aggregate U.S. imports of 
compact cars decreasing both abso¬ 
lutely and relatively during model 
year (MY) 1 1976 compared to MY 

1975, imports did not contribute im¬ 
portantly to separations of workers 
producing AMC Pacer cars; and (2) 
with domestic facilities supplying 100 
percent of the component require¬ 
ments for the Canadian assembly 
plant of AMC, increased imports of 
Canadian-assembled AMC cars (the 
subcompact Gremlin and the compact 
Hornet) did not contribute important¬ 
ly to separations of workers at the Ke¬ 
nosha plant. 

In other determinations relating to 
the Kenosha plant, the following 
groups of workers had been certified 
for benefits: workers in final assembly 
and body assembly, except for Pacer 
cars (TA-W-999, issued on October 28, 

1976, for final assembly and on No¬ 
vember 17. 1976, for body assembly). 
These certifications were based on two 
factors: (1) Increased imports of Cana¬ 
dian-assembled Gremlin subcompact 
and Hornet compact cars were 
matched by a decline in production of 
domestically assembled Gremlins and 
Hornets during the first three quar¬ 
ters of MY 1976 compared to the same 
period in MY 1975; and (2) aggregate 
U.S. imports of intermediate-size cars 
increased absolutely in the first three 
quarters of MY 1976 compared to the 
same period in MY 1975. These certifi¬ 
cations are in effect until October 28. 
1978, for final assembly workers and 
until Novmber 17, 1978, for the body 
assembly workers. 


•Model yea- runs from October 1 

through Sep 1 •) of a given year. 
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A further investigation of TA-W- 
1930 reveals that the focus of this in¬ 
vestigation was directed toward those 
workers who produce the AMC Pacer 
car (reclassified as a compact car) and 
its component parts. This restriction 
of the investigation to the compact car 
class does not measure the full import 
impact on component workers of the 
Kenosha plant, workers on whose 
behalf the petition was filed. It should 
be noted that both the support and 
component workers at these facilities 
produce components for all models of 
AMC passenger cars (the subcompact 
Gremlin and the intermediate Mata¬ 
dor cars as well as the compact Pacer 
and Hornet cars). An appropriate gage 
of the import impact on these workers 
would entail an anlysis of aggregate 
U.S. imports of each of these three car 
classes, not just a consideration of the 
compact Pacer. 

In reviewing the import data that 
were available for the investigation of 
TA-W-1930, aggregate U.S. imports of 
subcompact cars increased from 
301,300 units in the first quarter of 
MY 1976 to 350,500 units in the first 
quarter of MY 1977, an increase of 
16.3 percent. The ratio of imports to 
domestic production of subcompact 
cars increased from 101.4 percent in 
the first quarter of MY 1976 to 260.8 
percent in the first quarter of MY 
1977. (More recent data indicate in¬ 
creased import penetration of subcom¬ 
pacts for the full MY 1977. Subcom¬ 
pact imports rose to 1,813,000 units 
equivalent to 294 percent of U.S. pro¬ 
duction in that year.) Imports of inter¬ 
mediate cars increased absolutely in 
MY 1976 compared to MY 1975. Ag¬ 
gregate U.S. imports of compact cars, 
however, decreased both absolutely 
and relatively in MY 1976 compared to 
MY 1975 and in the first quarter of 
MY 1977 compared to the first quarter 
of MY 1976. The original investigation 
only concluded that increased imports 
did not contribute importantly to sep¬ 
arations of workers producing the 
Pacer car or components therefor. In 
fact, however, the above data indicate 
increased aggregate imports of sub¬ 
compact and intermediate cars. Such 
increases contributed importantly to 
declines in production of AMC sub¬ 
compact and intermediate cars. 

To establish an import impact on 
component workers at the Kenosha 
plant, the proportion of these workers' 
output of components that is used in 
the subcompact Gremlin and the in¬ 
termediate Matador cars must be sig¬ 
nificant. The data from the original 
investigation of TA-W-1930 indicate 
the average (based on an average from 
MY 1974 through MY 1976) share of 
output of workers producing engines 
and axles/gears which was used in 
subcompact and intermediate cars was 
significant while workers producing 
stampings/forgings contributed an in¬ 


significant portion of their output to 
these cars. 

Conclusion 

pased on additional evidence, a 
review of the entire record and in ac¬ 
cordance with the provisions of the 
act, I make the following revised de¬ 
termination; 

All workers engaged in employment relat¬ 
ed to the production of engines, and axles, 
and gears at the Kenosha, Wis.. plant of the 
American Motors Corp. who became totally 
or partially separated from employment on 
or after October 1, 1976, are eligible to 
apply for adjustment assistance under title 
II, chapter 2 of the Trade Act of 1974. 

It is further concluded that workers 
engaged in employment related to the 
production of stampings and forgings 
and Pacer cars at the Kenosha, Wis., 
plant of the American Motors Corp. be 
denied eligibility to apply for trade ad¬ 
justment assistance. 

Signed at Washington, D.C., this 
27th day of June 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration, and Planning . 

[FR Doc. 78-18757 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2748] 

BALLET MAKERS, INC, NEW YORK, N,Y. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974. the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-2748: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
act. 

The investigation was initiated on 
December 8, 1977, in response to a 
worker petition received on November 
29. 1977, which was filed on behalf of 
workers and former workers producing 
ballet shoes and other theatrical shoes 
at the New York, N.Y., plant of Ballet 
Makers, Inc 

The notice of investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 30, 1977 (42 FR 65307). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Ballet 
Makers, Inc., its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 


out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met with 
respect to workers producing soft 
ballet shoes: 

That sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly. 

Company sales of soft ballet shoes 
increased 21.7 percent in quantity 
from 1975 to 1976 and 9.9 percent 
from 1976 to 1977. Production of soft 
ballet shoes increaed 43.0 percent in 
quantity from 1975 to 1976 and 4.8 
percent from 1976 to 1977. 

Without regard to whether any of 
the other criteria have been met. the 
following criterion has not been met 
with respect to workers producing 
hard-toe ballet shoes and theatrical 
shoes: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

A Department survey conducted 
with Ballet Makers' customers who 
purchase hard-toe ballet shoes indicat¬ 
ed that the majority of those custom¬ 
ers that increased purchases of im¬ 
ported hard toe ballet shoes also in¬ 
creased purchases from Ballet Makers. 

A Department survey conducted 
with Ballet Makers’ customers who 
purchase theatrical shoes showed that 
the majority of customers did not 
import theatrical shoes during the 
years 1975 to 1977. Those customers 
who did import constituted an insig¬ 
nificant proportion of Ballet Makers' 
total sales. 

Conclusion 

After careful review I determine 
that all workers at Ballet Makers. Inc., 
New York, N.Y., are denied eligibility 
to apply for adjustment assistance 
under title II, chapter 2 of the Trade 
Act of 1974. 

Signed at Washington, D.C., this 
28th day of June 1978. 

Harry J. Gilman, 
Acting Director , Office of 
Foreign Economic Research . 

[FR Doc. 78-18758 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2940, TA-W-2949-A, TA-W-2940-B] 

BLOOMSBURG MILLS, INC, LOCK HAVEN, PA. 
PLANT, BLOOMSBURG, PA. PLANT, ABBE¬ 
VILLE, S.C PLANT 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2940, TA-W-2940-A, and TA- 
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W-2940-B: Investigation regarding cer- 
ification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigaion was Initiated on 
January 23, 1978 in response to a 
worker petition received on January 3, 
1978 which was filed on behalf of 
workers and former workers producing 
woven textile fabric at the Lock 
Haven, Pa., plant of Bloomsburg Mills, 
Inc. The investigation was expanded 
to include workers and former workers 
producing woven textile fabric at the 
Bloomsburg, Pa. and Abbeville, S.C. 
plants of Bloomsburg Mills, Inc. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 3. 1978 (43 FR 4696). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made w r as obtained 
principally from officials of Blooms¬ 
burg Mills. Inc., its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts and department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the act 
must be met. Without regard to 
whether any of the other criteria have 
been met the following criterion has 
not been met: 

that increased imports have “contributed 
importantly'’ to the separations, or threat 
thereof, and to the decrease In sales or pro¬ 
duction of the firm or subdivision. 

U.S. imports of greige woven acetate, 
rayon, polyester and nylon fabric de¬ 
creased from 58 million square yards 
in 1976 to 53 million square yards in 
1977. Imports of greige fabric in¬ 
creased from 40.8 million square yards 
to 43.3 million square yards in the first 
9 months of 1977 compared to the like 
period of 1976. Imports of greige 
fabric relative to domestic production 
increased from 0.78 to 0.84 in the first 
9 months of 1977 compared to the like 
period of 1976. U.S. imports of fin¬ 
ished fabric decreased from 464 mil¬ 
lion square yards in 1976 to 453 mil¬ 
lion square yardsTn 1977. The ratios of 
imports to domestic production have 
been less than 2.0 percent since 1974. 

None of the surveyed customers of 
the Lock Haven, Pa. plant of Blooms¬ 
burg Mills, Inc., import greige or fin¬ 
ished fabric. The petition and at¬ 
tached documents received by the 
Office of Trade Adjustment Assistance 
allege that increased imports of wear¬ 
ing apparel adversely affected produc¬ 
tion and employment at the Lock 
Haven plant of Bloomsburg Mills, Inc. 
It has been previously determined 
(see: United Shoe Workers of America 
v. BedeU, et al, 506 F. 2d 174, 1974) 
that imported components are not like 
or directly competitive with finished 
articles. 


Similarly, imported wearing apparel 
cannot be considered to be like or di¬ 
rectly competitive with greige and fin¬ 
ished fabric. Imports of greige and fin¬ 
ished fabric must be considered in de¬ 
termining import injury to workers 
producing greige and finished fabric. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I deter¬ 
mine that all workers at the Lock 
Haven, Pa. plant, the Bloomsburg, Pa. 
plant, and at the Abbeville, S. C. plant 
of Bloomsburg Mills, Inc., are denied 
eligibility to apply for adjustment as¬ 
sistance under title II, chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C. this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Director , Office of 
Foreign Economic Research. 

[FR Doc. 78-18759 Piled 7-6-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-29201 

BYRON CLOTHING MANUFACTURING CO., 
SOMERVILLE, MASS. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2920: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
January 12, 1978 in response to a 
worker petition received on December 
27, 1977 which was filed on behalf of 
workers producing men's suits at the 
Byron Clothing Manufacturing Co., 
Somerville, Mass. During the course of 
the investigation, the Department de¬ 
termined that only men’s raincoats 
and municipal uniforms are produced 
at Byron. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 3, 1978 (43 FR 4695). No 
public hearing w r as requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of the Byron 
Clothing Manufacturing Co., apparel 
manufacturers contracting out work to 
Byron, their customers, the U.S. Inter¬ 
national Trade Commission, U.S. De¬ 
partment of Commerce, industry ana¬ 
lysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 197* must be met. With¬ 
out regard to whether any of the 


other criteria have been met, the fol¬ 
lowing criterion has not been met. 

That increases of imports of articles like or 
directly competitive with articles produced 
by the firm-or appropriate subdivision have 
contributed importantly, to the separations, 
or threats thereof, and to the absolute de¬ 
cline in sales or production. 

Imports of men’s raincoats are in¬ 
cluded in the market basket “Men’s 
and Boys’ Outercoats and Jackets”. 
Imports of men’s and boys’ outercoats 
and jackets increased in absolute 
terms from 1975 to 1976 and increased 
24.4 percent from 1976 to 1977. The 
ratios of imports to domestic produc¬ 
tion and consumption increased from 
28.1 percent and 22.0 percent, respec¬ 
tively, in 1975 to 31.3 percent and 23.9 
percent, respectively in 1976. Imports 
of men’s raincoats constitute only a 
small portion of the aggregated 
market basket statistics cited above 
and, as such, import data may not ac¬ 
curately reflect the actual level of 
import penetration in the men’s rain¬ 
coat market. 

Byron is a contractor of raincoats 
for apparel manufacturers. The De¬ 
partment surveyed apparel manufac¬ 
turers doing business with Byron. Re¬ 
spondents to the survey which pur¬ 
chased imported men’s raincoats did 
not decrease their business with Byron 
with the exception of one manufactur¬ 
er accounting for an insignificant pro¬ 
portion of Byron’s sales. Additionally, 
customers of an apparel manufacturer 
were surveyed. The manufacturer’s 
customers did not increase their pur¬ 
chases of imported men's raincoats 
with exception of one minor customer. 

Conclusion 

After careful review I conclude that 
all workers at the Byron Clothing 
Manufacturing Co., Somerville, Mass, 
are denied eligibility to apply for ad¬ 
justment assistance under title II, 
chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration, and Planning. 

[FR Doc. 78-18760 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2996] 

CENTRE FOUNDRY AND MACHINE CO., 
WHEELING, W.VA. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2996: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 
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The investigation was initiated* on 
January 31. 1978, in response to a 
worker petition received on January 
10, 1978, which was filed by the United 
Steelworkers of America on behalf of 
workers and former workers producing 
iron castings at Centre Foundry and 
Machine Co.. Wheeling, W. Va. 

The notice of investigation was pub¬ 
lished in the Federm, Register on 
February 17, 1978 (43 FR 7067). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Centre 
Foundry and Machine Co. and depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

that sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly. 

The investigation revealed that 
Centre Foundry’s sales and production 
increased in every quarter of 1977 
compared to the like quarter in 1976. 
Production in the first 2 months of 
1978 was higher than in the same 
period in 1977. 

Conclusion 

After careful review I determine 
that all workers at Centre Foundry 
and Machine Co., Wheeling, W.Va. are 
denied eligibility to apply for adjust¬ 
ment assistance under title II, chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration, and Planning . 

[FR Doc. 78-18761 Filed 7-6-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-1611 and 1612) 

COLEMAN PRODUCTS CO., COLEMAN, WIS. 

AND IRON RIVER, MICH. 

Revised Determination on Reconsideration Re¬ 
garding Eligibility To Apply for Worker Ad¬ 
justment Assistance 

In accordance with section 222 of 
the Trade Act of 1974, and in accord¬ 
ance with section 223(a) of such act, 
the Department of Labor issued on 
October 18, 1977, a notice of negative 
determinations regarding eligibility to 
apply for adjustment assistance that 
applies to workers and former workers 
who produced wire harnesses for auto¬ 
motive use at the Coleman, Wis. and 


Iron River, Mich, plants of the Cole¬ 
man Products Co., a wholly-owned 
subsidiary of the American Motors 
Corp. (AMC). 

Pursuant to that notice, workers at 
the Coleman, Wis. and Iron River, 
Mich, plants were denied eligibility to 
apply for trade adjustment assistance. 
The notice of determination was pub¬ 
lished in the Federal Register on No¬ 
vember 4, 1977 (42 FR 57767). 

Officials of the International Union, 
United Automobile, Aerospace and Ag¬ 
ricultural Implement Workers of 
America (UAW) requested administra¬ 
tive reconsideration of TA-W-1611 
and 1612. The Department denied re¬ 
consideration. The notice of negative 
determination regarding application 
for reconsideration was published in 
the Federal Register on January 17, 
1978 (43 FR 2459). 

Subsequent to the publication of the 
negative determination regarding ap¬ 
plication for reconsideration, the 
Office of Trade Adjustment Assist¬ 
ance, on its own motion and in the 
light of additional information, re¬ 
opened the investigation into the peti¬ 
tions filed by the UAW on behalf of 
workers producing automotive wire 
harnesses at the Coleman, Wis. and 
Iron River, Mich., plants of the Cole¬ 
man Products Co. (TA-W-1611 and 
1612). 

In the original investigation, it was 
indicated that the Coleman Products 
Co. is a wholly-owned subsidiary of 
the American Motors Corp. (AMC) 
and it supplies wire harnesses for 
AMC vehicles. A negative determina¬ 
tion was issued on October 18, 1977, 
for these petitions and the decision 
was based on two factors: (1) With Do¬ 
mestic facilities supplying 100 percent 
of the component needs for the Cana¬ 
dian assembly plant of AMC, increased 
imports of Canadian* assembled AMC 
cars (the subcompact Gremlin and the 
compact Hornet) did not contribute 
importantly to separations of workers 
at the Coleman, Wis. and Iron River, 
Mich, plant of Coleman Products Co.; 
and (2) with intermediate size cars 
being the only relevant car class that 
was adversely affected by aggregate 
UJS. imports, production of wire har¬ 
nesses for ultimate use in domestical¬ 
ly-produced AMC intermediate cars 
did not represent a significant propor¬ 
tion of sales or production at the Cole¬ 
man, Wis. and Iron River, Mich, plants 
of Coleman Products Co. 

A further investigation of TA-W- 
1611 and 1612 reveals that little con¬ 
sideration was given to the import 
data for subcompact cars during the 
first quarter of model year (MY) 1 
1977. A review of the import data that 
were available in the investigation of 
TA-W-1611 and 1612 indicated that 


‘Model year (MY) runs from October l 
through September 30 of a given year. 


aggregate U.S. imports of subcompact 
cars increased from 301,300 units in 
the first quarter of MY 1976 to 350,500 
units in the first quarter of MY 1977, 
an increase of 16.3 percent. The ratio 
of imports to domestic production of 
subcompact cars increased from 101.4 
percent in the first quarter of MY 
1976 to 260.8 percent in the first quar¬ 
ter of MY 1977. (More recent data in¬ 
dicate increased import penetration of 
subcompacts for the full MY 1977. 
Subcompact imports rose to 1,813,000 
units equivalent to 294 percent of U.S. 
production in that year.) 

Import data available in TA-W-1611 
and 1612 indicated that in MY 1976 
there were increased aggregate U.S. 
imports of intermediate size cars. 
Based on increased aggregate imports 
of subcompacts and increased aggre¬ 
gate imports of intermediates, the 
original investigation could have 
shown that increased aggregate im¬ 
ports contributed importantly to de¬ 
clines in production of AMC subcom¬ 
pact cars as well as intermediate cars. 

With this expanded analysis of 
import influence, a reexamination of 
the degree to which the workers of the 
Coleman Products Co. produced wire 
harnesses for AMC subcompact and 
intermediate cars is warranted. Data 
from the investigation of TA-W-1611 
and 1612 indicated that sales of wire 
harnesses for ultimate use in AMC do¬ 
mestically-produced subcompact and 
intermediate cars represented a sig¬ 
nificant proportion of both the Cole¬ 
man, Wis. and Iron River, Mich, 
plants' outputs during the period from 
MY 1974 through MY 1976. 

Conclusion 

Based on additional evidence, a 
review of the entire record, and in ac¬ 
cordance with the provisions of the 
act, I make the following revised de¬ 
termination: 

All workers engaged in employment relat¬ 
ed to the production of wire harnesses for 
automotive use at the Coleman, Wis. and 
Iron River. Mich, plants of Coleman Prod¬ 
ucts Co. who became totaUy or partially sep¬ 
arated from employment on or after Octo¬ 
ber 1, 1976, are eligible to appty for adjust¬ 
ment assistance under title II, chapter 2 of 
the Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration, and Planning . 

[FR Doc. 78-18762 Filed 7-6-78; 8:45 am) 
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[ 4510 - 28 ] 

[TA-W-2954] 

CONSOLIDATED RAIL CORF., YOUNGSTOWN 

CONSOLIDATED YARD, YOUNGSTOWN, 

OHIO 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2954: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
January 25. 1978 in response to a 
worker petition received on December 
27. 1977. which was filed on behalf of 
workers and former workers maintain¬ 
ing and providing railway transport 
services in the Youngstowm Consoli¬ 
dated Yard of Consolidated Rail Corp.. 
in Youngstown. Ohio. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 17. 1978 (43 FR 7068). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from Consolidated Rail 
Corp. and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the act 
must be met. The Department has de¬ 
termined that services are not “arti¬ 
cles” within the meaning of section 
222 of the act. and that independent 
firms for which the subject firm pro¬ 
vides services cannot be considered to 
be the “workers’ firm.” 

The Department’s investigation re¬ 
vealed that the Consolidated Rail 
Corp. (ConRail) is a railway transport 
firm which was founded in 1976 when 
six northeast railroads were merged 
under the Regional Rail Reorganiza¬ 
tion Act of 1972. The firm operates in 
16 States and has no parent company. 
ConRail is licensed as a common carri¬ 
er. 

The petitioning group of workers 
work in the Youngstown Consolidated 
Yard in the Central Region of Consoli¬ 
dated Rail Corp. This division, like 
other divisions of the firm, transports 
passengers and a variety of products, 
especially steel-related items. Workers 
at the Youngstown Consolidated Yard 
of ConRail transport freight and pas¬ 
sengers and do not produce an article 
within the meaning of section 222(3) 
of the act. 

Consolidated Rail Corp. and its cus¬ 
tomers have no controlling interest in 
each other. The workers on whose 
behalf this petition was filed were 
hired and are paid by and subject to 
the control of Consolidated Rail Corp. 


personnel only. All employment bene¬ 
fits are provided and maintained by 
Consolidated Rail Corp. Thus, Consoli¬ 
dated Rail must be considered the 
workers’ firm. 

Conclusion 

After careful review I determine 
that all workers at the Youngstown 
Consolidated Yard of Consolidated 
Rail Crop, in Youngstown, Ohio are 
denied eligibility to apply for adjust¬ 
ment assistance under title II, chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
28th day of June 1978. 

Harry J. Gilman, 
Acting Director ; Office of 
Foreign Economic Research. 

[FR Doc. 78-18763 Filed 7-6-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-3026] 

ELY AND WALKER, INC., KENNETT, MO. 

Certification Regarding Eligibility To Apply for 
Workor Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3026: investigation regarding 
certification of eligibility to apply for 
w r orker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
February 6, 1978 in response to a 
worker petition received on January 
30, 1978, which was filed on behalf of 
workers and former workers producing 
men’s and boys’ shirts at the Kennett, 
Mo. plant of Ely and Walker, Inc. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 17, 1978 (43 FR 7064). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Ely and 
Walker, Inc., its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysis and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of men’s and boys’ 
woven dress, business, sport and uni¬ 
form shirts increased from 91,808 
thousand units in 1975 to 144,103 
thousand units, in 1976. U.S. imports 
increased from 105,239 thousand units 
in the first three quarters of 1976 to 
105,702 thousand units in the first 
three quarters of 1977. 

The ratio of imported men's and 
boys’ woven shirts to domestic produc¬ 


tion increased from 36.8 percent in 
1975 to 53.9 percent in 1976. 

Ely and Walker started importing 
men’s and boys’ dress shirts in July 
1977 and eliminated the domestic pro¬ 
duction of dress shrits in September 
1977. The company continues to pro¬ 
duce men’s and boys’ woven western 
style shirts. 

A survey of customers purchasing 
men’s and boys’ shirts from Ely and 
Walker, Inc. indicated that major cus¬ 
tomers decreased purchases from Ely 
and Walker in 1977 compared to 1976, 
while at the same time increasing 
their purchases of imported men’s and 
boy’s shirts. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with men’s 
and boys* shirts produced at the Ken¬ 
nett, Mo. plant of Ely and Walker, Inc. 
contributed importantly to the decline 
in production and to the total or par¬ 
tial separation of workers at that 
plant. In accordance with the provi¬ 
sions of the act, I make the following 
certification: 

All workers at the Kennett, MO. plant of 
Ely and Walker, Inc. who became totally or 
partrially separated from employment on or 
after January 27, 1977 are eligible to apply 
for adjustment assistance under title II, 
chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration , and Planning . 

[FR Doc. 78-18765 Filed 7-6-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-1606 and 1607) 

EVART PRODUCTS CO., EVART, MICH. 

Reviiod Determination on Reconsideration Re¬ 
garding Eligibility To Apply for Worker Ad- 
justment Assistance 

In accordance with section 222 of 
the Trade Act of 1974, and in accord¬ 
ance with section 223(a) of such act, 
the Department of Labor issued on 
October 18, 1977, a notice of negative 
determinations regarding eligibility to 
apply for adjustment assistance that 
applied to workers and former workers 
who produced plastic parts for auto¬ 
motive use at the Evart, Mich., plant 
of the Evart Products Co., a wholly 
owned subsidiary of the American 
Motors Corp. (AMC). 

Pursuant to that notice, workers at 
the Evart, Mich., plant were denied 
eligibility to apply for trade adjust¬ 
ment assistance. The notice of deter¬ 
mination was published in the Federal 
Register on November 4, 1977 (42 FR 
57769). 
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Officials of the International Union, 
United Automobile. Aerospace & Agri¬ 
cultural Implement Workers of Amer¬ 
ica (UAW) requested administrative 
reconsideration of TA-W- 1606 and 
1607. The Department denied recon¬ 
sideration. The notice of negative de¬ 
termination regarding application for 
reconsideration was published in the 
Federal Register on January 17, 1978 
(43 FR 2459). 

Subsequent to the publication of the 
notice of negative determination re¬ 
garding application for reconsider¬ 
ation. the Office of Trade Adjustment 
Assistance, on its own motion and in 
the light of additional information, re¬ 
opened the investigation into the peti¬ 
tions filed by the UAW on behalf of 
workers producing automotive molded 
plastic parts at the Evart, Mich., plant 
of the Evart Products Co. (TA-W- 
1606 and 1607). 

In the original investigation, it was 
indicated that the Evart Products Co., 
is a wholly owned subsidiary of the 
American Motors Corp. (AMC) and it 
supplies molded plastic parts for AMC 
vehicles. A negative determination was 
issued on October 18, 1977, for these 
petitions and the decision was based 
on two factors: (1) With domestic fa¬ 
cilities supplying 100 percent of the 
component needs for the Canadian as¬ 
sembly plant of AMC, increased im¬ 
ports of Canadian-assembled AMC 
cars (the subcompact Gremlin and the 
compact Hornet) did not contribute 
importantly to separations of workers 
at Evart Products Co.; and (2) with in-' 
termediate-size cars being the only rel¬ 
evant car class that was adversely af¬ 
fected by aggregate U.S. imports, pro¬ 
duction of molded plastic parts for ul¬ 
timate use in domestically produced 
AMC intermediate cars did not repre¬ 
sent a significant proportion or sales 
or production at the Evart, Mich., 
plant of the Evart Products Co. 

A further investigation of TA-W- 
1606 and 1607 reveals that little con¬ 
sideration was given to the import 
data for subcompact cars during the 
first quarter of model year (MY) 1 
1977. A review of the import data that 
were available in the investigation of 
TA-W- 1606 and 1607 indicated that 
aggregate U.S. imports of subcompact 
cars increased from 301,300 units in 
the first quarter of MY 1976 to 350,500 
units in the first quarter of MY 1977, 
an increase of 16.3 percent. The ratio 
of imports to domestic production of 
subcompact cars increased from 101.4 
percent in the first quarter of MY 
1976 to 260.8 percent in the first quar¬ 
ter of MY 1977. (More recent data in¬ 
dicate increased import penetration of 
subcompacts for the full MY 1977. 
Subcompact imports rose to 1,813,000 
units equivalent to 294 percent of U.S. 
production in that year.) 


‘Model Year (MY) runs from October 1 
through September 30 of a given year. 


Import data available in TA-W- 1606 
and 1607 indicated that in MY 1976 
there were increased aggregate U.S. 
imports of intermediate-size cars. 
Based on increased aggregate imports 
of subcompacts and increased aggre¬ 
gate imports of intermediates, the 
original investigation could have 
shown that increased aggregate im¬ 
ports contributed importantly to de¬ 
clines in production of AMC subcom¬ 
pact cars as well as intermediate cars. 

With this expanded analysis of 
import influence, a reexamination of 
the degree to which the workers of the 
Evart Products Co. produced molded 
plastic parts for AMC subcompact and 
intermediate cars is warranted. Data 
from the investigation of TA-W- 1606 
and 1607 indicate that sales of molded 
plastic parts from the Evart, Mich., 
plant for ultimate use in AMC's do¬ 
mestically produced intermediate and 
subcompact cars represented a signifi¬ 
cant proportion of the Evart plant’s 
output for the period from MY 1974 
through MY 1976. 

Conclusion 

Based on additional evidence, a 
review of the entire record, and in ac¬ 
cordance with the provisions of the 
act, I make the following revised de¬ 
termination: 

All workers engaged in employment relat¬ 
ed to the production of plastic parts for 
automotive use at the Evart, Mich., plant of 
Evart Products Co. in Evart, Mich., who 
became totally or partially separated from 
employment on or after October 1. 1976, are 
eligible to apply for adjustment assistance 
under title II, chapter 2 of the Trade Act of 
1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration, and Planning. 

[FR Doc. 78-18764 Filed 7-6-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-3438] 

FLAIR FOOTWEAR, WILKES-BARRE, PA. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-3438: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
act. 

The investigation was Initiated on 
March 28, 1978, in response to a 
worker petition received on March 10, 
1978, which was filed by the Boot & 
Shoe Workers Union on behalf of all 
workers producing women’s shoes at 
Flair Footwear, Wilkes-Barre. Pa. 


The notice of Investigation was pub¬ 
lished in the Federal Register on 
April 11. 1978 (43 FR 15205). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Flair 
Footwear, the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts, 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met the fol¬ 
lowing criterion has not been met. 

That sales or production, or both, of such 
firm or subdivision have decreased absolute¬ 
ly. 

The Department’s investigation re¬ 
vealed that sales and production of 
women’s shoes by Flair Footwear in¬ 
creased absolutely from 1976 to 1977, 
and in January-May 1978 compared to 
January-May 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I deter¬ 
mine th£t all workers at Flair Foot¬ 
wear, Wilkes-Barre, Pa., are denied eli¬ 
gibility to apply for adjustment assist¬ 
ance benefits under section 222 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Director , Office of 
Foreign Econoniic Research. 

[FR Doc. 78-18766 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3084) 

THE JAY GARMENT CO., PORTLAND, IND. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-3084: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
act. 

The investigation was Initiated on 
February 7, 1978, in response to a 
worker petition received on January 
31. 1978, which was filed by the Amal¬ 
gamated Clothing & Textile Workers 
Union of America on behalf of workers 
and former workers producing men's 
jeans and work pants at the Portland, 
Ind., plants of the Jay Garment Co. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
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February 24. 1978 (43 FR 7744). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination w r as made was obtained 
principally from officials of the Jay 
Garment Co., its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met. 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

The Jay Garment Co. produces 
men’s work pants and permanent- 
press jeans. 

The Department conducted a survey 
of the sole customer of Jay Garment 
Co. The customer who purchases 
men’s work pants revealed that it does 
not purchase any imported work 
pants. The same customer who pur¬ 
chases men’s permanent-press jeans 
increased purchases from the subject 
firm while decreasing purchases of im¬ 
ported jeans in 1977 compared to 1976. 

Conclusion 

After careful review of the issues, I 
conclude that all workers at the Port¬ 
land, Ind., plants of the Jay Garment 
Co. are denied eligibility to apply for 
adjustment assistance under title II, 
chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
28th day of June 1978. 

Harry J. Gilman, 
Acting Director , Office of 
Foreign Economic Research. 

(FR Doc. 78-18767 Filed 7-6-78: 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3295] 

LEBOW BROTHERS, INC., BALTIMORE, MD. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Asmtance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-3295: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
act. 

The investigation was initiated on 
March 2, 1978, in response to a worker 
petition received on February 21, 1978, 


which was filed by the Amalgamated 
Clothing & Textile Workers Union on 
behalf of all workers producing men's 
tailored clothing at Lebow Brothers, 
Inc., Baltimore. Md. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
March 17. 1978 (43 FR 11276). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Lebow 
Brothers. Inc., the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts, 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

That a significant number or proportion 
of the workers in the workers* firm, or an 
appropriate subdivision thereof, have 
become totally or partially separated, or are 
threatened to become totally or partially 
separated. 

Average annual employment and 
average weekly hours of production 
workers at Lebow Brothers. Inc., in¬ 
creased in 1977 compared to 1976. 
Average annual employment increased 
in every quarter of 1977 compared to 
the corresponding quarter in 1976. Sig¬ 
nificant total or partial separations of 
workers did not occur at Lebow Broth¬ 
ers, Inc., in the first quarter of 1978 
compared to the first quarter of 1977. 

Conclusion 

After careful review I determine 
that all workers of Lebow Brothers, 
Inc., Baltimore, Md., are denied eligi¬ 
bility to apply for adjustment assist¬ 
ance under title II, chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 
26th day of June 1978. 

James F. Taylor, 
Director , Office of Management, 
Administration, and Planning. 

tFR Doc. 78-18768 Filed 7-6-78: 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3314] 

LINDEN MANUFACTURING, INC., 
LINDENHURST, N.Y. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-3314: Investigation re¬ 
garding certification of eligibility to 


apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
act. 

The investigation was initiated on 
March 7, 1978, in response to a worker 
petition received on February 27, 1978, 
which was filed on behalf of workers 
and former workers producing ladies’ 
raincoats, coats, and jackets at Linden 
Manufacturing, Inc., Lindenhurst, 
N.Y. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
March 17. 1978 (43 FR 11277). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Linden 
Manufacturing, Inc., its customers, the 
U.S. Department of Commerce, the 
U.S. International Trade Commission, 
industry analysts, and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of women’s, misses’, 
and children’s raincoats increased 
from 191 thousand dozen in 1975 to 
261 thousand dozen in 1976, and de¬ 
creased to 242 thousand dozen in 1977. 
The import to domestic production 
ratio was 36.8 percent in 1975 and in¬ 
creased to 50.4 percent in 1976. 

U.S. imports of Women’s, misses’, 
and children’s coats and jackets in¬ 
creased from 1,517 thousand dozen in 
1975 to 2,252 thousand dozen in 1976, 
and increased to 2,723 thousand dozen 
in 1977. The import to domestic pro¬ 
duction ratio was 38.9 percent in 1975 
and increased to 57.5 percent in 1976. 

Linden exclusively contracts for one 
manufacturer. A survey of customers 
of the manufacturer indicated both 
direct and indirect purchases of im¬ 
ports by those customers. The survey 
revealed that customers were decreas¬ 
ing purchases from the manufacturer 
while increasing purchases from for¬ 
eign sources in 1977 compared to 1976. 

The manufacturer for which Linden 
exclusively contracts began importing 
ladies' raincoats in December 1977. 
Company officials indicate plans to 
continue importing in the future. 
Raincoats comprise approximately 60 
percent of Linden’s production while 
coats and jackets represent the re¬ 
maining 40 percent of production. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or direct¬ 
ly competitive with ladies’ raincoats, 
coats and jackets produced by Linden 
Manufacturing, Inc., Lindenhurst, 
N.Y., contributed importantly to de- 
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dines in sales and production and to 
the total or partial separation of work¬ 
ers at the plant. In accordance with 
the provisions of the act, I make the 
following certification: 

All workers of Linden Manufacturing, 
Inc.. Lindenhurst, N.Y., who became totally 
or partially separated from employment on 
or after February 21, 1977, are eligible to 
apply for adjustment assistance under title 
II, chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research, 

[FR Doc. 78-18769 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2508] 

MALLORY CONTROLS CO., FRANKFORT, IND. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-2508: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
act. 

The investigation was initiated on 
October 26, 1977, in response to a 
worker petition received on October 
18, 1977, which was filed on behalf of 
workers and former workers producing 
electronic components for TV’s and 
radios at Mallory Controls Co., Frank¬ 
fort, Ind. The investigation revealed 
that the workers produce controls and 
switches for TV’s and radios. 

The notice of investigation was pub¬ 
lished in the Federal Register on No¬ 
vember 15, 1977 (42 FR 59133). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from Mallory Controls Co., 
its customers, the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts, 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the act 
must be met. It is concluded that all of 
the requirements are met. 

Imports of radio and television con¬ 
trols increased from $1.2 million in 
1975 to $2.1 million in 1976 and in¬ 
creased from $2.1 million in 1976 to 
$6.3 million in 1977. The ratio of im¬ 
ports to domestic production increased 
from 4.4 percent in 1975 to 6.7 percent 
in 1976 and increased to 16.3 percent 
in 1977. 

The investigation revealed that Mal¬ 
lory Controls Co. produces controls 


and switches for TV’s and radios. Cus¬ 
tomers of Mallory decreased purchases 
from Mallory and increased purchases 
of imported controls and switches in 
both 1976 and 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with con¬ 
trols and switches produced by Mal¬ 
lory Controls Co.. Frankfort, Ind., con¬ 
tributed importantly to the decline in 
sales and production and to the total 
or partial separation of workers at 
that firm. 

In accordance with the provisions of 
the act, I make the following certifica¬ 
tion: 

All workers at Mallory Controls Co., 
Frankfort, Ind., who became totally or par¬ 
tially separated from employment on or 
after June 15. 1977, are eligible to apply for 
adjustment assistance under title II, chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 

[FR Doc. 78-18770 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

CTA-W-28861 

MIRANDO MANUFACTURING CO., INC, 
ELIZABETH, N.J. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-2886: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
act. 

The investigation was initiated on 
January 9, 1978, in response to a 
worker petition received on December 
12, 1977, which was filed on behalf of 
workers and former workers producing 
men’s and boys’ jackets at Mirando 
Manufacturing Co., Inc., Elizabeth, 
N.J. 

The notice of investigation was pub¬ 
lished in the Federal Register on Janu¬ 
ary 27. 1978 (43 FR 3778). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from Mirando Manufactur¬ 
ing Co.. Inc., its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 


sistance. each of the group eligibility 
requirements of section 222 of the act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

Evidence developed during the 
course of the investigation revealed 
that production and employment at 
Mirando have followed a distinct sea¬ 
sonal pattern in recent years. The 
company has closed in the fourth 
quarter of each year and has reopened 
in February, March, or April of the 
following year. 

According to section 223(b)(1) of the 
Trade Act. separations that occurred 
more than 1 year prior to the date of 
the petition are outside the scope of 
coverage by the trade adjustment as¬ 
sistance program. The petition in this 
case was dated December 7. 1977. 
There were no separations at Mirando 
from December 7, 1976, through May 
1977. 

Employment fluctuated slightly 
from June 1977 until December 1977 
when the firm once again shut down 
temporarily. The fluctuations in em¬ 
ployment during this period were con¬ 
sistent with the normal seasonal pat¬ 
tern. Furthermore, employment levels 
at the firm were higher in each month 
from June 1977 through December 
1977 than during the same months of 
the previous year. Average hours 
worked during the period June 1977 to 
December 1977 also exceeded hours 
worked during the same period of the 
previous year. 

Conclusion 

After careful review I determine 
that all workers at Mirando Manufac¬ 
turing Co., Inc., Elizabeth, N.J., are 
denied eligibility to apply for adjust¬ 
ment assistance under title II, chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
28th day of June 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 

[FR Doc. 78-18771 Filed 7-6-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-3262] 

MISSISSIPPI VALLEY STRUCTURAL STEEL, ST. 
LOUIS, MO. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
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of Labor herein presents the results of 
TA-W-3262: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 27, 1978 in response to a 
worker petition received on February 
13, 1978 which was filed by workers 
producing fabricated structural steel 
at the St. Louis, Mo. plant of Missis¬ 
sippi Valley Structural Steel. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
March 14, 1978 (43 FR 10648). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officals of Mississippi 
Valley Structural Steel, its customers, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, industry analysts and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met. the fol¬ 
lowing criterion has not been met. 

that increases of imports of articles like or 
directly competitive with articles produced 
by such workers’ firm or an appropriate sub¬ 
division thereof contributed importantly to 
such total or partial separation, or threat 
thereof, and to such decline in sales or pro¬ 
duction. 

The Department conducted a survey 
of some of the construction projects 
for which Mississippi Valley Structur¬ 
al Steel submitted unsuccessful bids 
during the recent year. The survey in¬ 
dicated that none of the domestic con¬ 
struction projects were awarded to for¬ 
eign firms or to domestic firms utiliz¬ 
ing imported fabricated structural 
steel. 

Conclusion 

After careful review I determine 
that all workers of Mississippi Valley 
Structural Steel, St. Louis, Mo. are 
denied eligibility to apply for adjust¬ 
ment assistance under Title II, Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Directory Office of 
Foreign Economic Research. 

(FR Doc. 78-18772 Filed 7-6-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-30321 

NEVADA MINES DIVISION, KENNECOTT 
COPPER CORP., RUTH AND MCGILL, NEV. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3032: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
February 6, 1978 in response to a 
worker petition received on January 
30, 1978 which was filed by the Inter¬ 
national Association of Machinists and 
Aerospace Workers on behalf of work¬ 
ers and former workers mining copper 
ore and producing blister copper at 
the Nevada Mines Division of Kenne- 
cott Copper Corp., Ruth and McGill, 
Nev. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
February 17. 1978 (43 FR 7064). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Kennecott 
Copper Corp., the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, the U.S. Depart¬ 
ment of the Interior, The American 
Metals Market, Metal Bulletin, Metals 
Week, industry analysts and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of refined copper in¬ 
creased from 147 thousand short tons 
in 1975 to 384 thousand short tons in 
1976 and to 391 thousand short tons in 
1977. 

The ratio of imported refined copper 
to domestic production increased from 
8.6 percent in 1975 to 21.0 percent in 

1976 and to 22.2 percent in 1977. 

The evidence developed during the 
Department’s investigation revealed 
that while imports of refined copper 
had increased by 161 percent in 1976 
compared to 1975, domestic demand 
increased at only a fraction of that 
rate. Inventory levels of domestic and 
imported copper on consignment at 
domestic refineries in December 1976 
were 31.4 percent above December 
1975 levels and were 143.2 percent 
above December 1974 levels. Kenne¬ 
cott Copper and other domestic pro¬ 
ducers of refined copper lost sales in 

1977 because of the excessive inven¬ 
tories of domestic and imported re¬ 
fined copper. 


Imports of copper are affected by 
the differential between the domestic 
producers’ price for copper and the 
price established by the LME (London 
Metals Exchange). When the LME 
price drops more than the estimated 
transportation costs of 5-8 cents per 
pound below the domestic producers’ 
price, the demand for imported copper 
increases. The yearly average LME 
price for copper was 10 cents below 
the yearly average domestic producers’ 
price in 1977. In July and August 1977 
the LME price was almost 12 cents per 
pound below the domestic producers’ 
price. At the same time, the abundant 
supply of copper stocks in the forseea- 
ble future provides no reason for do¬ 
mestic consumers of copper to main¬ 
tain ties with domestic producers for 
purposes of a guarantee against 
copper shortages. 

Price pressure from imported copper 
has reduced the ability to profitably 
mine domestic ore and convert it to 
copper concentrate and refined 
copper. Industry sources state that the 
weighted average production costs of 
the lowest cost domestic copper mines 
are 63 cents per pound. The weighted 
average costs for the highest cost do¬ 
mestic copper mines are $1.05 per 
pound. Thus, with a current domestic 
market price of 60 cents per pound, 
domestic producers lose, on the aver¬ 
age, 3 to 45 cents on each pound of 
copper they choose to sell. 

Kennecott's decision to layoff work¬ 
ers and reduce operations of the 
Nevada Mines Division in May 1978 
was based mainly on an attempt to 
minimize losses the division could not 
avoid were it to maintain normal pro¬ 
duction levels at the current market 
prices for copper. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with 
copper ore mined and blister copper 
produced by the Nevada Mines Divi¬ 
sion of Kennecott Copper Corp. con¬ 
tributed importantly to the decline in 
production and to the total or partial 
separation of the workers at the divi¬ 
sion. In accordance with the provisions 
of the act, I make the following certifi¬ 
cation: 

’’All workers of the Nevada Mines Di¬ 
vision, Kennecott Copper Corp., Ruth 
and McGill, Nev. who became totally 
or partially separated from employ¬ 
ment on or after June 11, 1977 are eli¬ 
gible to apply for adjustment assist¬ 
ance under Title II, Chapter 2 of the 
Trade Act of 1974.” 

Signed at Washington, D.C. this 
27th day of June 1978. 

James F. Taylor, 
Directory Office of Management, 
Administration, and Planning. 

[FR Doc. 78-18773 Filed 7-6-78; 8:45 am] 
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[ 4510 - 28 ] 

[TA-W-31071 

PAT JO BLOUSE CO., FRANKLINVILLE, N.J. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3107: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 9, 1978 in response to a 
worker petition received on January 
30, 1978, which was filed by the Inter¬ 
national Ladies Garment Workers 
Union on behalf of workers and 
former workers producing ladies 
blouses and dresses at Pat Jo Blouse 
Co., Franklinville, N.J. During the 
course of the investigation it was de¬ 
termined that ladies sportswear such 
as skirts and slacks is also produced. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 24, 1978 (43 FR 7743). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Pat Jo 
Blouse Co., its customers, the U.S. De¬ 
partment of Commerce, the National 
Cotton Council of America, the U.S. 
International Trade Commission, in¬ 
dustry analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

that sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly 

The Department’s investigation has 
revealed that sales and production at 
Pat Jo Blouse Co. increased in 1976 
compared to 1975 and in 1977 com¬ 
pared to 1976. 

Conclusion 

After careful review I determine 
that all workers of Pat Jo Blouse Co., 
Franklinville, N.J., are denied eligibil¬ 
ity to apply for adjustment assistance 
under Title II. Chapter 2 of the Trade 
Act of 1974. 

Signed at Washington, D.C., this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Director , Office of 
Foreign Economic Research. 

[FR Doc. 78-18774 Filed 7-6-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-3191] 

REINFORCEMENT BAR FABRICATING SHOP 

AND WIRE ROPE MILL DEPOT, BETHLEHEM 

STEEL CORP., BALTIMORE, MD. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Atiistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3191: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
February 22, 1978 in response to a 
worker petition received on February 
8, 1978, which was filed on behalf of 
all workers producing reinforcement 
bar at the Baltimore Reinforcing Bar 
Shop of Bethlehem Steel Corp. in Bal¬ 
timore, Md. During the course of the 
investigation, it was established that 
the correct name of the plant is the 
Reinforcement Bar Fabricating Shop 
and Wire Rope Mill Depot. It was also 
established that the plant warehouses, 
cuts to order and ships wire rope. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
March 3. 1978 (43 FR 8863). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Bethle¬ 
hem Steel Corp., its customers, the 
U.S. Department of Commerce, the 
U.S. International Trade Commission, 
industry analysts and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met. 

that increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, 
or threat thereof, and to the absolute de¬ 
cline in sales or production. 

Imports of rebars, the product which 
accounted for the majority of the 
plant’s total 1977 production, declined 
from 192 thousand tons in 1976 to 93 
thousand tons in 1977. The ratio of im¬ 
ports to domestic shipments decreased 
from 5 percent in 1976 to 2.2 percent 
in 1977. 

The Department conducted surveys 
of a representative sample of custom¬ 
ers of reinforcement bar and wire rope 
of the Baltimore plant. None of the 
customers of reinforcement bar pur¬ 
chased any imported bars in 1976 or 
1977. Among the respondents to the 


wire rope survey, most revealed they 
did not purchase any imports in 1976 
and 1977. The few customers that did 
purchase imported wire rope increased 
purchases from the Baltimore Rein¬ 
forcement Bar Shop in 1977 compared 
to 1976. 

Conclusion 

After careful review I determine 
that all workers at the Reinforcing 
Bar Fabricating Shop and Wire Rope 
Mill Depot, Bethlehem Steel Corp., 
Baltimore. Md. are denied eligibility to 
apply for adjustment assistance under 
title II, chapter 2 of the Trade Act of 
1974. 

Singed at Washington, D.C., this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Director , Office of 
Foreign Economic Research. 

[FR Doc. 78-18775 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3014] 

ROMA PRINTING A FINISHING CORP., 
PATERSON, NJ. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3014: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
January 16. 1978 in response to a 
worker petition received on January 
16. 1978, which was filed on behalf of 
workers and former workers engaged 
in the printing of synthetic fabric at 
Roma Printing Finishing Corp., Pa¬ 
terson, N.J. 

The notice of investiation was pub¬ 
lished in the Federal Register on 
February 17, 1978 (43 FR 7066). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Roma 
Printing & Finishing Corp. and its cus¬ 
tomers, the U.S. Department of Com¬ 
merce, the U.S. International Trade 
Commission, industry analysts and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met. 

that increases of imports of articles like or 
directly competitive with articles produced 
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by the firm or appropriate subdivision have 
contributed importantly to the separations, 
or threat thereof and to the decline in sales 
or production. 

U.S. imports of finished fabrics, 
which include printed polyester fab¬ 
rics, decreased in each year from 1973 
to 1976 and also decreased in 1977 
compared with 1976. 

The Department's investigation re¬ 
vealed that while many customers had 
reduced printing purchases from the 
subject firm, none had shifted to for¬ 
eign sources for purchases of knit or 
woven printed polyester fabric. Some 
customers had increased their fabric 
purchases from other domestic sources 
capable of supplying solid colored syn¬ 
thetic fabric rather than printed 
fabric. 

Conclusion 

After a careful review of the facts 
obtained in the investigation, it is con¬ 
cluded that all workers at Roma Print¬ 
ing & Finishing Corp. of Paterson, 
N.J. are denied eligibility to apply for 
adjustment assistance under title n, 
chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
28th day of June 1978. 

Harry J. Gilman, 
Acting Director , Office of 
Foreign Economic Research. 

[FR Doc; 78-18776 Filed 7-6-78; 8:45 am] 


[ 4510 — 28 ] 

[TA-W-2696] 

ROSE VENICE, LYNDHURST, N.J. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with sectioin 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2696: Investigation regarding 
certification of eligibility to apply for 
worker adjustmnent assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
December 1, 1977 in response to a 
worker petition received on November 
14, 1977, which was filed by the Inter¬ 
national Ladies Garment Workers 
Union on behalf of workers and 
former workers producing ladies' slips 
and lingerie at Rose Venice. Lynd- 
hurst, N.J. The investigation revealed 
that the articles produced were ladies' 
nightgowns and bed jackets. 

The notice of investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 16, 1977 (42 FR 63484). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Rose 
Venice, its manufacturers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, the Na¬ 


tional Cotton Council of America, in¬ 
dustry analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met. 

that increases of imports of articles like or 
directly competitive with articles produced 
by the firm or subdivision have contributed 
importantly to the separations, or threat 
thereof, and to the absolute decline in sales 
or production. 

Imports of women’s, girls' and chil¬ 
dren’s nightwear increased from 372 
thousand dozen in 1975 to 539 thou¬ 
sand dozen in 1976 and further in¬ 
creased to 657 thousand dozen in 1977. 
The imports to domestic production 
ratio was 2.2 percent in 1975 and 3.3 
percent in 1976. 

A Department survey of the two 
manufacturers for whom Rose Venice 
performed contract work since 1975 in¬ 
dicated that neither manufacturer 
used foreign contractors or purchased 
imported ladies’ nightgowns or bed 
jackets. Both manufacturers experi¬ 
enced increasing or constant sales 
since 1975. Both manufacturers de¬ 
creased contract work with Rose 
Venice and either increased in house 
production or increased purchases 
from other domestic sources. 

Conclusion 

After careful review, I determine 
that all workers at Rose Venice are 
denied eligibility to apply for adjust¬ 
ment assistance under title II, chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
26th day of June 1978. 

, James F. Taylor, 

Director , Office of Management, 
Administration, and Planning. 

(FR Doc. 78-18777 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2827] 

TIM COIL A LOOP CO., SOUTH SIOUX CITY, 
NEBR. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2827: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
December 28, 1977 in response to a 
worker petition received on December 
9, 1977 which was filed on behalf of 


workers and former workers producing 
antennas and transformers at Tim 
Coil & Loop Co., South Sioux City, 
Nebr. 

The notice of investigation was pub¬ 
lished in the Federal Register on Jan¬ 
uary 10, 1978 (43 FR 1554). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Tim Coil 
& Loop Co., its customers, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts, and Department files. 

In order to make an affimative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the act 
must be met. 

Without regard to whether any of 
the other criteria have been met, the 
following criterion has not been met: 

that increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, 
or threat thereof, and to the absolute de¬ 
cline in sales or production. 

A Department survey of customers 
that purchase antennas from Tim Coil 
& Loop indicated that none of these 
customers purchase imported anten¬ 
nas. Customers that purchase import¬ 
ed transformers also increased pur¬ 
chases of transformers from Tim Coil 
& Loop. 

The petitioners allege that the 
firm’s major customer cutback produc¬ 
tion operations when it began to in¬ 
crease imports of its finished product 
(stereos), which caused a reduction in 
the customer’s need for the antennas 
produced by Tim Coil & Loop. While 
imports of stereos incorporate anten¬ 
nas of the same origin, stereo imports 
are not "like or directly competitive” 
with antennas within the meaning of 
section 222(3) of the Trade Act of 
1974. 

Conclusion 

After careful review. I determine 
that all workers at Tim Coil & Loop 
Co., South Sioux City, Nebr., are 
denied eligibility to apply for adjust¬ 
ment assistance under title II, chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 

[FR Doc. 78-18778 Filed 7-6-78; 8:45 am] 
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[ 4510 - 28 ] 

[TA-W-3040] 

U.S. STEEL CORP. SUPPLY DIVISION, DALLAS, 
TEX. STEEL SERVICE CENTER 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3040: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
February 6, 1978 in response to a 
worker petition received on January 
16, 1978 which was filed by the United 
Steelworkers of America on behalf of 
all workers selling U.S. Steel products 
at the Dallas, Tex. Steel Service 
Center, U.S. Steel Supply Division. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 17, 1978 (43 FR 7064). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of U.S. Steel 
Corp., the U.S. Department of Com¬ 
merce, the U.S. International Trade 
Commission, industry analysts and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

that sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly. 

Sales at the Dallas. Tex. Steel Serv¬ 
ice Center increased in 1977 compared 
to 1976 and continued to increase in 
the first 2 months of 1978. 

The Dallas, Tex. Steel Service 
Center does not maintain any produc¬ 
tion facilities. The center serves as a 
selling and servicing unit. 

Conclusion 

After careful review I determine 
that all workers at the Dallas, Texas 
Steel Service Center are denied eligi¬ 
bility to apply for trade adjustment as¬ 
sistance under title II, chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

Harry J. Gilman. 
Acting Director, Office of 
Foreign Economic Research. 
[FR Doc. 78-18779 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3042] 

U.S. STEEL CORP. SUPPLY DIVISION, 
HOUSTON, TLX. STEEL SERVICE CENTER 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3042: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
February 6, 1978 in response to a 
worker petition received on January 
16, 1978 which was filed by the United 
Steelworkers of America on behalf of 
all workers selling U.S. Steel products 
at the Houston, Tex. Steel Service 
Center, U.S. Steel Supply Division. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 17, 1978 (43 FR 7064). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of U.S. Steel 
Corp., the U.S. Department of Com¬ 
merce, the U.S. International Trade 
Commission, industry analysts and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

that sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly. 

Sales at the Houston, Tex. Steel 
Service Center increased in 1977 com¬ 
pared to 1976 and continued to in¬ 
crease in the first 2 months of 1978. 

The Houston, Tex. Steel Service 
Center does not maintain any produc¬ 
tion facilities. The center serves as a 
selling and servicing unit. 

Conclusion 

After careful review I determine 
that all workers at the Houston, Tex. 
Steel Service Center are denied eligi¬ 
bility to apply for trade adjustment as¬ 
sistance under title II, chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

James F. Taylor, 
Director, Office of Management, 
Administration, and Planning. 
[FR Doc. 78-18780 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3045] 

U.S. STEEL CORP. SUPPLY DIVISION, 
CONSHOHOKEN, PA. STEEL SERVICE CENTER 

Notice of Negative Determination Regarding 

Eligibility To Apply for Worker Adjustment 

Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3045: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
February 6, 1978 in response to a 
worker petition received on January 
16, 1978 which was filed by the United 
Steelworkers of America on behalf of 
all workers selling U.S. Steel products 
at the Conshohoken, Pa. Steel Service 
Center, U.S. Steel Supply Division. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 17. 1978 (43 FR 7064). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of U.S. Steel 
Corp., the U.S. Department of Com¬ 
merce, the U.S. International Trade 
Commission, industry analysts and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

that sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly. 

Sales at the Conshohoken, Pa. Steel 
Service Center increased in 1977 com¬ 
pared to 1976 and continued to in¬ 
crease the first 2 months of 1978. 

The Conshohoken, Pa. Steel Service 
Center does not maintain any produc¬ 
tion facilities. The center serves as a 
selling and servicing unit. 

Conclusion 

After careful review I determine 
that all workers at the Conshohoken, 
Pa. Steel Service Center are denied eli¬ 
gibility to apply for trade adjustment 
assistance under title II. chapter 2 of 
the Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 

[FR Doc. 78-18781 Filed 7-6-78; 8:45 am] 
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[ 4510 - 28 ] 

(TA-W-3051) 

U.S. STEEL CORP. SUPPLY DIVISION, 

CLEVELAND, OHIO STEEL SERVICE CENTER 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1977 the Department 
of Labor herein presents the results of 
TA-W-3051: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
February 6, 1978 in response to a 
worker petition received on January 
16. 1978 which was filed by the United 
Steelworkers of America on behalf of 
all worker^ selling U.S. Steel products 
at the Cleveland, Ohio Steel Service 
Center. U.S. Steel Supply Division. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 17, 1978 (43 FR 7064). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of U.S Steel 
Corp., the U.S. Department of Com¬ 
merce. the UJS. International Trade 
Commission, industry analysts and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

that sales or production, or both, of the 
firm or subdivison have decreased absolute¬ 
ly. 

Sales at the Cleveland, Ohio Steel 
Service Center increased in 1977 com¬ 
pared to 1976 and continued to in¬ 
crease in the first 2 months of 1978. 

The Cleveland, Ohio Steel Service 
Center does not maintain any produc¬ 
tion facilities. The center serves as a 
selling and servicing unit. 

Conclusion 

After careful review I determine 
that all workers at the Cleveland, 
Ohio Steel Service Center are denied 
eligibility to apply for trade adjust¬ 
ment assistance under title II, chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 

(FR Doc. 78-18782 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3052] 

UNITED STATES STEEL CORP., SUPPLY 

DIVISION, MEMPHIS, TENN. STEEL SERVICE 
CENTER 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3052: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 6, 1978 in response to a 
worker petition received on January 
16, 1978 which was filed by the United 
Steelworkers of America on behalf of 
all workers selling U.S. Steel products 
at the Memphis, Tenn. Steel Service 
center, U.S. Steel Supply Division. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 17. 1978 (43 FR 7064). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of United 
States Steel Corp., the U.S. Depart¬ 
ment of Commerce, the U.S. Interna¬ 
tional Trade Commission, industry an¬ 
alysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

that sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly. 

Sales at the Memphis, Tenn. Steel 
Service Center increased in 1977 com¬ 
pared to 1976 and continued to in¬ 
creased in the first 2 months of 1978. 

The Memphis, Tenn. Steel Service 
Center does not maintain any produc¬ 
tion facilities. The center serves as a 
selling and servicing unit. 

Conclusion 

After careful review I determine 
that all workers at the Memphis, 
Tenn. Steel Service Center are denied 
eligibility to apply for trade adjust¬ 
ment assistance under title II, chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 
27th day of June 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 

(FR Doc. 78-18783 Filed 7-6-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-3053] 

UNITED STATES STEEL CORP., SUPPLY DIVI¬ 
SION, BIRMINGHAM, ALA. STEEL SERVICE 

CENTER 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3053: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
February 6, 1978 in response to a 
worker petition received on January 
16. 1978 which was filed by the United 
Steelworkers of America on behalf of 
all workers selling U.S. Steel products 
at the Birmingham, Ala. Steel Service 
Center, U.S. Steel Supply Division. 

The notice of Investigation was pub¬ 
lished in the Federal Register on 
February 17. 1978 (43 FR 7064). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of United 
States Steel Corp., the U.S. Depart¬ 
ment of Commerce, the U.S. Interna¬ 
tional Trade Commission, industry an¬ 
alysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

that sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly. 

Sales at the Birmingham, Ala. Steel 
Service Center increased in 1977 com¬ 
pared to 1976 and continued to in¬ 
crease in the first 2 months of 1978. 

The Birmingham, Ala. Steel Service 
Center does not maintain any produc¬ 
tion facilities. The Center serves as a 
selling and servicing unit. 

Conclusion 

After careful review I determine 
that all workers at the Birmingham, 
Ala. Steel Service Center are denied 
eligibililty to apply for trade adjust¬ 
ment assistance under title II, chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 

(FR Doc. 78-18784 Filed 7-6-78; 8:45 am) 
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[ 4510 - 28 ] 

CTA-W-3054] 


UNITED STATES STEEL CORP., SUPPLY DIVISION, 

CINCINNATI, OHIO STEEL SERVICE CENTER 

Negative Determination Regarding Eligibility To 

Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3054: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was Initiated on 
February 6, 1978 in response to a 
worker petition received on January 
16 f 1978 which was filed by the United 
Steelworkers of America on behalf of 
all workers selling U.S. Steel products 
at the Cincinnati, Ohio Steel Service 
Center, U. S. Steel Supply Division. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 17, 1978 (43 FR 7064). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of United 
States Steel Corp., the U.S. Depart¬ 
ment of Commerce, the U. S. Interna¬ 
tional Trade Commission, industry an¬ 
alysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligbility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

That sales or production, or both, of the 
firm or subdivision have decreased absolute¬ 
ly. 

Sales at the Cincinnati, Ohio Steel 
Service Center increased in 1977 com¬ 
pared to 1976 and continued to in¬ 
crease in the first 2 months of 1978. 

The Cincinnati. Ohio Steel Service 
Center does not maintain any produc¬ 
tion facilities. The center serves as a 
selling and servicing unit. 

Conclusion 

After careful review I determine 
that all workers at the Cincinnati, 
Ohio Steel Service Center are denied 
eligibility to apply for trade adjust¬ 
ment assistance under title II, chapter 
2 of the Trade Act of 1974. 


Signed at Washington, D.C. this 
27th day of June 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 
[FR Doc. 78-18785 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-3059] 

UNITED STATES STEEL CORP., UNITED STATES 

STEEL PRODUCTS DIVISION, ST. LOUIS, MO. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1977, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-3059: Investigation re¬ 
garding certification of eligibility to 
apply for worker adjustment assist¬ 
ance as prescribed in section 222 of the 
act. 

The investigation was initiated on 
February 6, 1978, in response to a 
worker petition received on January 
16, 1978, which was filed by the United 
Steelworkers of America on behalf of 
workers producing small steel pails, 
drums, and some miscellaneous steel 
products at the St. Louis, Mo., plant of 
the United States Steel Products Divi¬ 
sion of the United States Steel Corp. 

The notice of investigation was pub¬ 
lished in the Federal Register on Feb¬ 
ruary 17, 1978 (43 FR 7064). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of the United 
States Steel Corp. and its customers, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, industry analysts and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the 
Trade Act of 1974 must be met. With¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

that increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed importantly to the separations, 
or threats thereof, and to the absolute de¬ 
cline in sales or production. 

The ratio of imports of pails and 
drums to domestic shipments has been 
less than 1 percent in each year be¬ 
tween 1973 and 1977 and was 0.7 per¬ 
cent in 1977. The investigation re¬ 
vealed that the plant produced steel 
shipping containers in the form of 
drums. Production was terminated at 
the St. Louis plant as of December 31, 
1977, and was transferred to a new 
company plant in nearby Fenton, Mo„ 
as of January 1, 1978. 


A survey of some of the customers 
purchasing drums from the plant was 
conducted by the Department. None 
of the respondents purchased any im¬ 
ported drums in 1976 or 1977. Most of 
the respondents indicated that im¬ 
ports of steel drums were not affecting 
the domestic industry. Their state¬ 
ments are consistent with the finding 
that total domestic shipments of pails 
and drums increased 23.3 percent from 
$629.7 million in 1976 to $776.6 million 
in 1977. 

Conclusion 

After careful review, I determine 
that all workers at the St. Louis, Mo., 
plant of the United States Steel Prod¬ 
ucts Division of the United States 
Steel Corp. are denied eligibility to 
apply for adjustment assistance bene¬ 
fits under title II, chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

Harry J. Gilman, 
Acting Director , Office of 
Foreign Economic Research. 

[FR Doc. 78-18786 FUed 7-6-78; 8:45 ami 


[ 4510 - 28 ] 

[TA-W-3701, TA-W-3702] 

UNITED STATES STEEL CORP., PITTSBURGH 
SERVICE CENTER, PITTSBURGH, PA. 

Termination of Investigations 

Pursuant to section 221 of the Trade 
Act of 1974, investigations were initiat¬ 
ed on May 11, 1978, in response to a 
worker petition received on April 19, 
1978, on behalf of all workers perform¬ 
ing data processing and direct mail 
services at the Grant Street and 
Muriel Street locations of the Pitts¬ 
burgh service center of the United 
States Steel Corp. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
May 30, 1978 (43 FR 23036). No public 
hearing was requested and none was 
held. 

On April 14, 1978, the Department 
certified as eligible to apply for adjust¬ 
ment assistance, all workers at the 
United States Steel Corp.'s corporate 
headquarters in Pittsburgh. Pa. (TA¬ 
W-2850). Since workers newly separat¬ 
ed, from employment totally or par¬ 
tially, on or after March 1, 1977 
(impact date), and before April 14, 
1980 (expiration date of the certifica¬ 
tion), from the Pittsburgh service cen¬ 
ters are covered by an existing certifi¬ 
cation; continuation of these investiga¬ 
tions would serve no purpose. Conse¬ 
quently, the investigations have been 
terminated. 
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Signed at Washington, D.C., this 22d 
day of June 1978. 

Marvin M. Fooks, 
Director, Office of Trade 
Adjustment Assistance. 
(FR Doc. 78-18787 Filed 7-6-78; 8:45 am] 


[ 4510 - 28 ] 

[TA-W-2625, TA-W-26233 

VINCENT’S FORMAL AND LEISURE WEAR, INC, 

AND ROMA FASHIONS, INC, NEW YORK, 

N.Y., 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974, the Depart¬ 
ment of Labor herein presents the re¬ 
sults of TA-W-2625 and TA-W-2623: 
Investigation regarding certification of 
eligibility to apply for worker adjust¬ 
ment assistance as prescribed in sec¬ 
tion 222 of the act. 

The investigation w r as initiated on 
November 17, 1977, in response to a 
worker petition received on November 
7. 1977, which was filed by the Amal¬ 
gamated Clothing & Textile Workers 
Union on behalf of workers and 
former workers producing men’s suits 
at Vincent’s Formal & Leisure Wear, 
Inc., New York, N.Y., and Roma Fash¬ 
ions. Inc., New York, N.Y. The investi¬ 
gation revealed that men’s sportcoats 
and overcoats are also produced by the 
company. 

The notice of investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 13, 1977 (42 FR 62587). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Vincent’s 
Formal & Leisure Wear, its customers, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, industry analysts, and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the act 
must be met. Without regard to 
whether any of the other criteria have 
been met the following criterion has 
not been met: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or subdivision have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the absolute decline 
in sales or production. 

Sales increases by Vincent’s Formal 
Leisure Wear (including Roma 
Fashions) during the first 6 months of 
1977 are attributed to a contract per¬ 
formed for a firm who was a major 
customer during that period. Sales de¬ 
clines during the latter 6 months are 


attributed to the fact that the custom¬ 
er filed for bankrupey and ceased all 
its operations in June 1977. 

A previous Department investigation 
revealed that workers employed by 
Vincent’s major customer were denied 
eligibility to apply for adjustment as¬ 
sistance. A finding in that investiga¬ 
tion revealed that import purchases by 
the firm declined in 1976. Further¬ 
more. a survey of Vincent’s other cus¬ 
tomer during 1977 indicated that the 
customer increased purchases from 
Vincent’s in 1977 compared to 1976. 

Conclusion 

After careful review of the facts ob¬ 
tained in the Investigation, I deter¬ 
mine that workers of Vincent’s Formal 
& Leisure Wear, Inc., New York, N.Y., 
and Roma Fashions, Inc., New York. 
N.Y., are denied eligibility to apply for 
adjustment assistance under title II. 
chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
27th day of June 1978. 

Harry J. Gilman, 
Acting Director, Office of 
Foreign Economic Research. 

[FR Doc. 78-18788 Filed 7-6-78 8:45 am] 


[ 4510 - 28 ] 

WHEELING-PITTSBURGH STEEL CORP. DUVAL 

CENTER-SYSTEMS A DATA PROCESSING, 

WHEELING, W. VA. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3435 investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
March 28, 1978 in response to a worker 
petition received on March 1. 1978 
which was filed on behalf of workers 
and former workers engaged in em¬ 
ployment related to the production of 
various steel products at the Duval 
Center-Systems and Data Processing 
Center of Wheeling-Pittsburgh Steel 
Corp., Wheeling, W. Va. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
April 11, 1978 (43 FR 15205 and 
15206). No public hearing was request¬ 
ed and none was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from Wheeling-Pittsburgh 
Steel Corp., its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, the 
American Iron and Steel Institute, in¬ 
dustry analysts and Department files. 

In order to make an affimative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 


sistance each of the group eligibility 
requirements of section 222 of the act 
must be met. It is concluded that all of 
the requirements have been met. 

The Duval Center is the systems and 
data processing center for Wheeling- 
Pittsburgh Steel Corp. Workers at the 
center handle data processing for the 
entire corporation. 

Workers producing over 90 percent 
of Wheeling-Pittsburgh’s total output 
have been certified eligible to apply 
for adjustment assistance by the De¬ 
partment in previous cases (see TA-W- 
1397, 1472, 1572, 2742, 2743. 2744, 2745. 
2746). 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that Increases of imports of articles 
like or directly competitive with var¬ 
ious steel products produced by 
Wheeling-Pittsburgh Steel Corp., con¬ 
tributed importantly to the total or 
partial separation of workers at the 
Duval Center-Systems and Data Pro¬ 
cessing Center of Wheeling-Pittsburgh 
Steel Corp., Wheeling. W. Va. 

In accordance with the provisions of 
the act. I make the following certifica¬ 
tion: 

All workers at the Duval Center-Systems 
and Data Processing Center of Wheeling- 
Pittsburgh $teel Corp., Wheeling, W. Va., 
who became totally or partially separated 
from employment on or after February 23, 
1977 are eligible to apply for adjustment as¬ 
sistance under title II. chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 
30th day of June 1978. 

Harry J. Gilman. 

Acting Director, Office of 
Foreign Economic Research. 

(FR Doc. 78-18789 Filed 7-6-78; 8:45 am) 


[ 4510 - 28 ] 

[TA-W-2932] 

WHEELING-PITTSBURGH STEEL CORP., 
LOUISVILLE, KY. DISTRICT SALES OFFICE 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2932 investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
January 12, 1978 in response to a 
worker petition received on December 
27, 1977 which was filed on behalf of 
workers and former workers producing 
various steel products at the Louis¬ 
ville. Ky. District Sales Office of 
Wheeling-Pittsburgh Steel Corp. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
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February 3. 1978 (43-FR-4695). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from Wheeling-Pittsburgh 
Steel Corp., its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, the 
American Iron and Steel Institute, in¬ 
dustry analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the act 
must be met. It is concluded that all of 
the requirements have been met. 

The Louisville, Ky. District Sales 
Office was a sales office of Wheeling 
Pittsburgh Steel Corp. The major por¬ 
tion of the sales through the Louis¬ 
ville office were products produced at 
the Allenport, Pa., the Steubenville 
and Yorkville, Ohio plants of Wheel¬ 
ing-Pittsburgh Steel Corp. 

Workers at these three plants of 
Wheeling-Pittsburgh have been certi¬ 
fied eligible to apply for adjustment 
assistance by the Department in previ¬ 
ous cases (See TA-W-1397, 2745, 2743, 
2746). 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with var¬ 
ious steel products produced by 
Wheeling-Pittsburgh Steel Corp., con¬ 
tributed importantly to the decline in 
sales and to the total or partial separa¬ 
tion of workers at the Louisville, Ky. 
District Sales Office of Wheeling- 
Pittsburgh Steel Corp. 

In accordance with the provisions of 
the act, I make the following certifica¬ 
tion: 

All workers at the LouisviUe, Ky. District 
Sales Office of Wheeling-Pittsburgh Steel 
Corp. who became totally or partially sepa¬ 
rated from employment on or after Septem¬ 
ber 1, 1977 are eligible to apply for adjust¬ 
ment assistance under title II, chapter 2 of 
the Trade Act of 1974. 

Signed at Washington, D.C., this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Director , Office of 
Foreign Economic Research. 

[FR Doc. 78-18790 Filed 7-6-78; 8:45 am] 


[4510—28 J 

[TA-W-2938] 

WHEELING-PITTSBURGH STEEL CORP., WHEEL¬ 
ING FABRICATING PLANT, WHEELING, W. 
VA. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 


of Labor herein presents the results of 
TA-W-2938: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
January 17, 1978 in response to a 
worker petition received on December 
22, 1977 which was filed by the United 
Steelworkers of America on behalf of 
workers and former workers producing 
structural steel framing and utility 
buildings at the Wheeling Fabricating 
Plant of Wheeling-Pittsburgh Steel 
Corp., Wheeling, W. Va. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
February 3. 1978 (43 FR 4696). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Wheeling- 
Pittsburgh Steel Corp.. its customers, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, the American Iron and Steel In¬ 
stitute, industry analysts and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the act 
must be met. Without regard to 
whether any of the other criteria have 
been met, with regard to structural 
steel framing, the following criterion 
has not been met. 

That sales or production, or both, of the 
firm or subdivision have declined absolutely. 

With regard to utility buildings, the 
following criterion has not been met. 

That increases of Imports of articles like 
or directly competitive with articles pro 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

The Wheeling Fabricating Plant 
produces steel framing and steel util¬ 
ity buildings from steel produced at 
the Steubenville plant. 

Production and shipments of steel 
framing at the plant increased in 1977 
from 1976. 

Imports of metal buildings increased 
in 1976 from 1975 and decreased 24 
percent in 1977 from 1976. The ratio 
of imports to domestic shipments de¬ 
creased from 3.8 percent in 1976 to 2.4 
percent in 1977. 

U.S. exports of metal buildings ex¬ 
ceeded imports in each year from 1973 
through 1977. In 1977 exports exceed¬ 
ed imports by over 500 percent. 

None of Wheeling-Pittsburgh's util¬ 
ity building customers who were sur¬ 
veyed by the Department purchased 
imported utility buildings in 1976 or 
1977. 

Conclusion 

After careful review, I determine 
that all workers at the Wheeling Fa¬ 


bricating Plant of Wheeling-Pitts¬ 
burgh Steel Corp., Wheeling, W. Va. 
are denied eligibility to apply for ad¬ 
justment assistance under title II, 
chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Director , Office of 
Foreign Economic Research . 

[FR Doc. 78-18791 Filed 7-6-78; 8:45 am] 


[4510-28] 

[TA-W-2745] 

WHEELING-PITTSBURGH STEEL CORP., 
MONESSEN, PA. AND ALLENPORT, PA. 

Certification* Regarding Eligibility to Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-2745 investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
December 7, 1977 in response to a 
worker petition received on November 
23, 1977, which was filed by the United 
Steelworkers of America on behalf of 
workers and former workers producing 
carbon steel slabs, billets and rounds 
at the Monessen, Pa. plant of Wheel¬ 
ing-Pittsburgh Steel Corp. During the 
couse of the investigation the petition 
was expanded to include workers pro¬ 
ducing hot and cold rolled sheet and 
strip at the Allenport, Pa. plant of 
Wheeling-Pittsburgh Steel Corp. 

The notice of investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 30. 1977 (42 FR 65308). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
terminations were made was obtained 
principally from Wheeling-Pittsburgh 
Steel Corp., its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, the 
American Iron and Steel Institute, in¬ 
dustry analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of section 222 of the act 
must be met. It is concluded that all of 
the requrements have been met. 

The investigation revealed that the 
Monessen plant principally produces 
slabs, which are shipped to the Allen¬ 
port plant where they are made into 
hot and cold rolled sheet and strip, 
and rounds which are shipped to the 
Allenport plant where they are made 
into seamless tubing. Workers at Al¬ 
lenport producing seamless tubing 
have been certified eligible to apply 
for adjustment assistance by the De- 
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partment In a previous case (See TA¬ 
W-1397). 

Imports of hot and cold rolled 
carbon steel sheet and strip increased 
in 1976 from 1975 and increased 50 
percent in 1977 from 1976. The ratio 
of imports to domestic shipments in¬ 
creased from 11.8 percent in 1976 to 
18.6 percent in 1977. 

Customers of Wheeling-Pittsburgh 
decreased purchases of hot and cold 
rolled sheet and strip from Wheeling- 
Pittsburgh and increased import pur¬ 
chases in 1977. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increases of imports of articles 
like or directly competitive with hot 
and cold rolled sheet and strip pro¬ 
duced at the Monessen and Allenport, 
Pa. Plants of Wheeling-Pittsburgh 
Steel Corp.. contributed importantly 
to the decline in sales and production 
and to the total or partial separation 
of workers at those plants. 

In accordance with the provisions of 
the act. I make the following certifica¬ 
tion: 

All workers at the Monessen. Pa. plant of 
Wheeling-Pittsburgh Steel Corp.. including 
the Monessen southwestern Railway Co., 
and all workers engged in employment re¬ 
lated to the production of hot and cold 
rolled sheet and strip at the Allenport, Pa. 
plant of Wheeling-Pittsburgh Steel Corp. 
who became totally or partially separated 
from employment on or after November 1. 
1976 are eligible to apply for adjustment as¬ 
sistance under title II. chapter 2 of the 
Trade Act of 1974. 

Signed at Washington. D.C., this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Director\ Office of 
Foreign Economic Research. 

CFR Doc. 78-18792 Piled 7-6-78; 8:45 am] 


[4510-28] 

[TA-W-3290] 

WILLIAM AMER CO., INC., PHILADELPHIA, PA. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-3290: Investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the act. 

The investigation was initiated on 
March 1, 1978 in response to a worker 
petititon received on February 22, 
1978 which was filed on behalf of 
workers and former workers of Wil¬ 
liam Amer Co.. Inc., Philadelphia. Pa. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
March 14. 1978 (43 FR 10649). No 
public hearing was requested and none 
was held. 


The information upon which the de¬ 
termination was made was obtained 
principally from officials of William 
Amer Co.. Inc., its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the act 
must be met. It is concluded that all of 
the requirements have been met. 

United States imports of tanned and 
finished kid and goatskin increased 
from 22,146 thousand square feet in 
1975 to 32,902 thousand square feet in 
1976, and decreased to 28,819 thou¬ 
sand square feet in 1977. Although im¬ 
ports declined in 1977 from 1976, 1977 
imports were 31 percent greater than 
average annual imports during the 
1973-1976 period; in 1977 imports ex¬ 
ceeded domestic production nearly six¬ 
fold. 

Several customers of William Amer 
who were surveyed revealed that they 
reduced purchases from William Amer 
in 1976 and 1977 and increased direct 
and indirect purchases from foreign 
sources. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or direct¬ 
ly competitive with tanned and fin¬ 
ished kid leather produced by the Wil¬ 
liam Amer Co.. Inc.. Philadelphia. Pa., 
contributed importantly to the total 
or partial sepration of workers at that 
firm. In accordance with the provi¬ 
sions of the act, I make the following 
certification: 

All workers of William Amer Co.. Inc., 
Philadelphia. Pa. who became totally or 
partially separated from employment on or 
after Februry 17, 1977 are eligible to apply 
for adjustment assistance under title II. 
chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
30th day of June 1978. 

Harry J. Gilman, 
Acting Director> Office of 
Foreign Economic Research. 

CFR Doc. 78-18793 Filed 7-6-78; 8:45 am] 


[7510-01] 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice 78-28] 

NASA ADVISORY COUNCIL (NAC) SPACE 
AND TERRESTRIAL APPLICATIONS ADVISO¬ 
RY COMMITTEE (STAAC) 

Moating 

The Ad Hoc Informal Advisory Sub¬ 
committee on Satellite Communica¬ 
tions Applications of the NAC-STAAC 


will meet on July 25 and 26, 1978 from 
8:30 a.m. to 4:30 p.m. at NASA Head¬ 
quarters, Room 226A, Federal Office 
Building 10B, 600 Independence 

Avenue SW., Washington. D.C. 20546. 
Members of the public will be ad¬ 
mitted to the meeting at 8:30 a.m. on 
both days on a first-come first-sene 
basis and will be required to sign a visi¬ 
tors’ register. The seating capacity of 
the meeting room is for 35 persons. 

This Subcommittee, comprised of 
five members of the NAC-STAAC in¬ 
cluding the Subcommittee Chairman, 
Dr. John V. Harrington, will review 
the current and planned program in 
communications and discuss the 
future direction of this program. 

July 25, 1978 

8:30 a.m. Overview of the Communi¬ 
cations Program. 3:30 p.m. Discussion 
of Advanced Systems Studies and 
Strategies. 4:30 p.m. Adjourn. 

July 26, 1978 

8:30 a.m. Discussion of the Commu¬ 
nications Program. 1:15 p.m. Summary 
of Conclusions and Recommendations. 
3 p.m. Adjourn. 

For further information regarding 
the meeting, please contact Mr. Louis 
B. C. Fong, Executive Secretary of the 
Subcommittee, Washington, D.C. 
20546, telephone 202-755-8617. 

Dated: June 30, 1978. 

Robert A. Newman, 
Acting Associate Administrator 
for External Relations. 

CFR Doc. 78-18713 Filed 7-6-78; 8:45 am] 


[7510-01] 

[Notice 78-29] 

APPLICATIONS STEERING COMMITTEE (ASC) 
SUPPORTING RESEARCH AND TECHNOLOGY 
(SRAT) AD HOC ADVISORY SUBCOMMITTEE 

Moating 

The Geodynamics Panel of the ASC, 
SR&T Ad Hoc Advisory Subcommittee 
will meet at the Goodard Space Flight 
Center, Greenbelt, Md. 20771, on July 
24-27, 1978. The meeting will be held 
in Room 205 of Building 26 from 8:30 
a.m. to 5:30 pjn. on each day. The 
Subcommittee will conduct a compre¬ 
hensive evaluation of the proposals 
submitted to NASA in response to the 
Applications Notice for the Support¬ 
ing Research and Technology phase of 
the Space and Terrestrial Applications 
Program. Discussion of the profession¬ 
al qualifications of the proposers and 
their potential scientific contributions 
to the SR&T Program would invade 
the privacy of the proposers and the 
other individuals involved. Since the 
Subcommittee sessions will be con¬ 
cerned throughout with matters listed 
in 5 U.S.C. 552b(c)(6), as described 
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above, it has been determined that the 
sessions should be closed to the public. 

For further information, please con¬ 
tact Mr. James Murphy. NASA Head¬ 
quarters, Washington, D.C. 20546, area 
code 202-755-6038. 

Dated: June 30,1978. 

Robert A. Newman, 
Acting Associate Administrator 
for External Relations. 

[FR Doc. 78-18714 Filed 7-6-78: 8:45 ami 


[7590-01] 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-366] 

GEORGIA POWER CO. ET AL 

Issuance of a Facility Operating License and 

Granting of Exemptions From Certain Re¬ 
quirements 

In the matter of Georgia Power Co., 
Oglethorpe Electric Membership Corp., 
Municipal Electric Authority of Geor¬ 
gia and City of Dalton, Ga. Edwin /. 
Hatch Nuclear Plant, Unit No. 2. 
Notice of issuance of a facility operat¬ 
ing license and granting of exemptions 
from certain requirements of (1) sec¬ 
tion 50.S5a(g)(2 ) of 10 CFR Part 50, (2) 
criterion 2 of appendix A to 10 CFR 
Part 50, (3) criterion 50 of appendix A 
to 10 CFR Part 50, and ( 4 ) appendices 
G and H to 10 CFR Part 50. 

Notice is hereby given that the Nu¬ 
clear Regulatory Commission (the 
Commission) has issued Facility Oper¬ 
ating License No. NPF-5 to Georgia 
Power Co., Oglethorpe Electric Mem¬ 
bership Corp., Municipal Electric Au¬ 
thority of Georgia, and the City of 
Dalton, Ga.. authorizing operation of 
the Edwin I. Hatch Nuclear Plant. 
Unit No. 2, a boiling water reactor and 
associated equipment located at the li¬ 
censees' site in Appling County, Ga., 
at steady state reactor core power 
levels not in excess of 2436 megawatts 
thermal, in accordance with the provi¬ 
sions of the license and the technical 
specifications. 

The Commission has made appropri¬ 
ate findings as required by the Atomic 
Energy Act of 1954, as amended (the 
act), and the Commission's rules and 
regulations in 10 CFR Chapter I, 
which are set forth in the license. The 
application for the license complies 
with the standards and requirements 
of the act and the Commission’s rules 
and regulations. 

This action is in furtherance of the 
licensing action encompassed in the 
combined Notice of Receipt of Appli¬ 
cation for Facility Operating License; 
Notice of Availability of Applicants' 
Environmental Report; and Notice of 
Consideration of Issuance of Facility 
Operating License and Notice of Op¬ 
portunity for Hearing published in the 


Federal Register on January 5, 1976 
(41 FR 830). 

The license is effective as of its date 
of issuance and shall expire on Decem¬ 
ber 27, 2012. 

The Commission has determined 
that the facility requires exemptions 
from certain requirements of (1) sec¬ 
tion 50.55a(g)(2) of 10 CFR Part 50, (2) 
criterion 2 of appendix A to 10 CFR 
Part 50, (3) criterion 50 of appendix A 
to 10 CFR Part 50, and (4) appendices 
G and H to 10 CFR Part 50. These ex¬ 
emptions are authorized by law and 
will not endanger life or property or 
the common defense and security and 
are otherwise in the public interest. In 
making this determination, the Com¬ 
mission has given due consideration to 
the burden that could result if these 
requirements were imposed on the fa¬ 
cility. 

The exemption from certain require¬ 
ments of section 50.55a(g)(2) of 10 
CFR Part 50 relates to the preservice 
examination requirements of section 
XI of the American Society of Me¬ 
chanical Engineers Boiler and Pres¬ 
sure Vessel Code (the ASME Code) for 
certain circumferential and longitudi¬ 
nal piping welds and integrally welded 
supports of the piping pressure bound¬ 
ary. 

The Commission has evaluated the 
preservice examination program for 
the Edwin I. Hatch Nuclear Plant, 
Unit No. 2, has determined that a 
large portion of the ASME Code re¬ 
quired preservice examinations were 
performed, and has concluded that 
failure to perform 100 percent preser¬ 
vice examination of the welds identi¬ 
fied in the exemption will not signifi¬ 
cantly affect the assurance of the ini¬ 
tial system integrity or the ability to 
subsequently detect and correct serv¬ 
ice-induced defects. 

The exemption from certain require¬ 
ments of criterion 2 of appendix A to 
10 CFR Part 50 relates to the capabili¬ 
ty of the reactor protection system 
power supply to withstand the effects 
of earthquakes without jeopardizing 
the capability of the reactor protec¬ 
tion system to perform its intended 
safety function. 

The Commission has evaluated the 
Edwin I. Hatch Nuclear Plant, Unit 2 
reactor protection system power 
supply design and has concluded that, 
based on the favorable operating expe¬ 
rience attained with essentially the 
same reactor protection system power 
supplies on similar operating reactors 
and on the sequence of events that 
must occur in order to result in the 
loss of capability to scram the plant, 
the benefits of allowing the plant to 
operate until the end of the first refu¬ 
eling outage while a systen that will 
enable the reactor protection system 
power supply to conform to the appli¬ 
cable requirements of criterion 2 of ap¬ 
pendix A to 10 CFR Part 50 is de¬ 


signed, fabricated, installed, and tested 
outweigh the cost to the public of de¬ 
laying the startup of the plant. 

The exemption from certain require¬ 
ments of criterion 50 of appendix A to 
10 CFR Part 50 relates to the demon¬ 
strated safety margin of the Mark I 
containment system for the Edwin I. 
Hatch Nuclear Plant. Unit No. 2 for 
recently identified hydrodynamic sup¬ 
pression pool loads associated with a 
postulated design basis loss-of-coolant 
accident and provides for operation 
under the conditions specified in the 
“Mark I Containment Short Term 
Program Safety Evaluation Report" 
(NUREG-0408), dated December 1977 
and under any resulting technical 
specification requirements. To this 
extent, this exemption encompasses 
any related requirements of section 
50.55a of 10 CFR Part 50 and criterion 
1 of appendix A to 10 CFR Part 50. 

The Commission has evaluated the 
demonstrated safety margin of the 
containment system for the Edwin I. 
Hatch Nuclear Plant, Unit No. 2 under 
present conditions and has concluded 
that sufficient margin exists to pre¬ 
clude undue risk to the health and 
safety of the public. This evaluation is 
documented in NUREG-0408. 

This exemption is granted for an in¬ 
terim period of approximately 2 years 
while a more detailed review is con¬ 
ducted. At the conclusion of this 
review, the design safety margin of the 
containment system for the Edwin I. 
Hatch Nuclear Plant, Unit No. 2 will 
be restored to that which was original¬ 
ly intended. 

The exemption from certain require¬ 
ments of appendices G and H to 10 
CFR Part 50 relates to the fracture 
toughness requirements for the ferri¬ 
tic materials of the pressure-retaining 
components of the reactor coolant 
pressure boundary and the reactor 
vessel material surveillance program. 

Although the Edwin I. Hatch Nucle¬ 
ar Plant, Unit No. 2 reactor vessel was 
ordered and fabricated and its testing 
program was developed well before the 
requir emen ts of appendices G and H 
to 10 CFR Part 50 became effective, 
alternative methods for providing ade¬ 
quate margins of safety against frac¬ 
ture and an alternative material sur¬ 
veillance program were proposed. 

The Commission has evaluated the 
alternative methods for providing ade¬ 
quate margins of safety against frac¬ 
ture and the alternative material sur¬ 
veillance program and has concluded 
that they are acceptable. 

The Commission has determined 
that the granting of these exemptions 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to section 51.5(d)(4) of 10 CFR Part 
51, an environmental impact state¬ 
ment, or negative declaration and en¬ 
vironmental impact appraisal need not 
be prepared on connection with the 
granting of these exemptions. 
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A copy of (1) Facility Operating Li¬ 
cense No. NPF-5, complete with tech¬ 
nical specifications (appendices A and 
B); (2) the report of the Advisory 
Committee on Reactor Safeguards, 
dated February 16, 1978; (3) the Office 
of Nuclear Reactor Regulation’s 
Safety Evaluation Report (NUREG- 
0411), dated June 1978; (4) the licens¬ 
ees* Final Safety Analysis Report and 
amendments thereto; (5) the licensees* 
Environmental Report and supple¬ 
ments thereto; (6) the Draft Environ¬ 
mental Statement (NUREG-0257). 
dated April 1977; (7) the Final Envi¬ 
ronmental Statement (NUREG-0417), 
dated March 1978; (8) the Office of 
Nuclear Reactor Regulation’s ’‘Safety 
Evaluations in Support of Exemptions 
from Certain Requirements of the 
Commission’s Rules and Regulations,” 
and (9) the “Mark I Containment 
Short Term Program Safety Evalua¬ 
tion Report” (NUREG-0408), dated 
December 1977 are available for public 
inspection at the Commission’s Public 
Document Room at 1717 H Street 
NW., Washington, D.C. and the Ap¬ 
pling County Public Library. Parker 
Street. Baxley, Ga. 

Copies of Items (1), (2), (6) and (8) 
may be obtained upon request ad¬ 
dressed to the United States Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Divi¬ 
sion of Project Management. Copies of 
Items (3), (7), and (9) may be pur¬ 
chased at current rates from the Na¬ 
tional Technical Information Service, 
Department of Commerce, 5285 Port 
Royal Road, Springfield, Va. 22161. 

Dated at Bethesda, Md., this 13th 
day of June 1978. 


For the Nuclear Regulatory Com¬ 
mission. 

John F. Stolz, 

Chief, Light Water Reactors 
Branch No. 1, Division of Proj¬ 
ect Management 

[FR Doc. 78-18728 Filed 7-6-78; 8:45 am] 


[7590-01] 


(Nureg-75/087) 

REVISION TO THE STANDARD REVIEW PLAN 
Isiuonca and Availability 

As a continuation of the updating 
program for the Standard Review 
Plan (SRP) previously announced 
(Federal Register notice dated De¬ 
cember 8, 1977), the Nuclear Regula¬ 
tory Commission’s (NRC) Office of 
Nuclear Reactor Regulation has pub¬ 
lished Revision No. 1 to section Nos. 
5.4.8 (reactor water cleanup system— 
BWR), 6.5.1 (ESF atmosphere cleanup 
systems). 9.3.2 (process sampling 
system). 10.4.2 (main condenser evacu¬ 
ation system), 10.4.3 (turbine gland 
sealing system), 10.4.8 (steam gener¬ 
ator blowdown system—PWR), 11.1 


(source terms), 11.2 (liquid waste man¬ 
agement systems). 11.3 (gaseous waste 
management systems), 11.4 (solid 
waste management systems), 11.5 
(process and effluent radiological 
monitoring and sampling systems), 
and 15.7.3 (postulated radioactive re¬ 
leases due to liquid-containing tank 
failures) of the SRP for the NRC 
staff's safety review of applications to 
build and operate light-water-cooled 
nuclear power reactors. The purpose 
of the plan, which is composed of 224 
sections, is to improve both the quality 
and uniformity of the NRC staff’s 
review of applications to build new nu¬ 
clear power plants, and to make infor¬ 
mation about regulatory* matters 
widely available, including the im¬ 
provement of communication and un¬ 
derstanding of the staff review process 
by interested members of the public 
and the nuclear power industry. The 
purpose of the updating program is to 
revise sections of the SRP for which 
changes in the review plan have been 
developed since the original issuance 
in September 1975 to reflect current 
practice. 

Copies of the Standard Review Plan 
for the Review of Safety Analysis re¬ 
ports for Nuclear Power Plants, which 
has been identified as Nureg-75/087, 
are available from the National Tech¬ 
nical Information Service, Springfield, 
Va. 22161. The domestic price is $70, 
including first-year supplements. 
Annual subscriptions for supplements 
alone are $30. Individual sections are 
available at current prices. The domes¬ 
tic price for revision No. 1 to section 
Nos. 5.4.8, 6.5.1, 9.3.2, 10.4.2, 10.4.3, 
10.4.8, 11.1, 11.2, 11.3, 11.4, 11.5, and 
15.7.3 is $4. Foreign price information 
is available from NTIS. A copy of the 
Standard Review Plan, including all 
revisions published to date, is available 
for public inspection at the NRC 
Public Document room at 1717 H 
Street NW.. Washington. D.C. 20555 (5 
U.S.C. 552(a)). 

Dated at Bethesda, Md.. this 26th 
day of June. 1978. 

For the U.S. Nuclear Regulatory 
Commission. 

Daniel R. Muller. 

Deputy Director, Division of Site 
Safety & Environmental Anal¬ 
ysis, Office of Nuclear Reactor 
Regulation. 

CFR Doc. 78-18725 Filed 7-6-78; 8:45 am] 


[7590-01] 


[Docket No. 50-280] 

VIRGINIA ELECTRIC A POWER CO., SURRY 
POWER STATION, UNIT NO. I 

Order for Modification of License 


I. 


Virginia Electric & Power Co. (the li¬ 
censee) is the holder of facility operat¬ 


ing license No. DPR-32 which autho¬ 
rizes the operation of the nuclear 
power reactor known as Surry Power 
Station, Unit No. 1 (the facility) at 
steady-state reactor power levels not 
in excess of 2441 thermal megawatts 
(rated power). The reactor is a pres¬ 
surized water reactor (PWR) located 
at the licensee’s site in Surry County, 
Va. 


II. 


On February 8, 1977, the NRC staff 
issued an Order for Modification of Li¬ 
cense No. DPR-32 which addressed op¬ 
eration of Surry Power Station Unit 
No. 1 under conditions in which steam 
generator tubes have been plugged as 
a result of the tube denting caused by 
corrosion of the tube support plate in 
the annular spaces between tube and 
the tube support plate. Subsequently 
on February 11, 1977, the NRC staff 
issued a safety evaluation supporting 
the order. In order to perform an in¬ 
spection of the steam generators, the 
February 8, 1977, order limited oper¬ 
ation to 60 equivalent days of oper¬ 
ation. 1 On May 6, 1977, a subsequent 
order was issued with an accompany¬ 
ing safety evaluation providing for an 
additional 6 months of equivalent op¬ 
eration, after the staff evaluated the 
results of an inspection and repair pro¬ 
gram. On November 30, 1977, the li¬ 
censee submitted the results of the in¬ 
spection and repair program required 
by the May 6, 1977, order. On Decem¬ 
ber 3, 1977, an order was issued to 
permit continued operation of Unit 
No. 1 for 6 equivalent months beyond 
December 3, 1977. During the cycle 5 
refueling outage, steam generator tube 
inspections were performed and the 
results submitted on May 30, 1978. 
The NRC staff has evaluated the re¬ 
sults of the inspection and repair pro¬ 
gram and has assessed whether contin¬ 
ued operation of the facility would be 
safe. This evaluation is set forth in the 
staff’s concurrently issued safety eval¬ 
uation relating to steam generator 
tube integrity. 

We have reviewed the licensee’s May 
30, 1978, Inspection program submit¬ 
tal. The plugging pattern used is based 
on criteria that reasonably predict 
areas of increased strain. To assure 
early detection and repair of leaks in 
tubes that have not been plugged, the 
licensee proposed in his May 30, 1978, 
submittal to continue the operating 
limitations of the May 6 and Decem¬ 
ber 3. 1977 orders applicable to this fa¬ 
cility. With the plugging that has been 
performed and these operating limita¬ 
tions, the assessment of accidents in 
our May 6 and December 3, 1977, 
safety evaluations remain valid. As de¬ 
scribed in those safety evaluations 


‘Equivalent operation Ls defined as oper¬ 
ation with the reactor coolant at or above 
350° F. 
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continued operation under these limi¬ 
tations will provide reasonable assur¬ 
ance that the public health and safety 
will not be endangered. The NRC staff 
believes that under the circumstances, 
the limitations proposed by the licens¬ 
ee are appropriate and should be con¬ 
firmed by NRC order. 

m. 

Copies of the following documents 
are available for public inspection in 
the Commission’s Public Document 
Room, 1717 H Street NW., Washing¬ 
ton, D.C. 20555, and at the Swem Li¬ 
brary, College of William and Mary, 
Williamsburg, VA, (1) licensee’s sub¬ 
mittal of May 30. 1978, (2) safety eval¬ 
uations dated February 11, May 6, and 
December 3, 1977, (3) Orders for Modi¬ 
fication of License dated February 8. 
May 6. and December 3, 1977, (4) this 
Order for Modification of License, In 
the Matter of Virginia Electric & 
Power Co., Surry Power Station, Unit 
No. 1, Docket No. 50-280, and (5) the 
Commission’s concurrently issued 
Safety Evaluation supporting this 
order.* 

IV. 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and 
the Commission’s Rules and Regula¬ 
tions in 10 CFR Parts 2 and 50. It is 
ordered. That Facility Operating Li¬ 
cense No. DPR-32 is hereby amended 
by replacing in its entirety existing 
paragraph 3,E. of the license with the 
following: 

E. Steam Generator Inspection 

(1) Unit No. 1 shall be brought to 
the cold shutdown condition in order 
to perform an inspection of the steam 
generators within 6 equivalent months 
of operation from the date of this 
order. Nuclear Regulatory Commis¬ 
sion approval shall be obtained before 
resuming power operation following 
this inspection. Equivalent operation 
is defined as operation with the reac¬ 
tor coolant at or above 350° F. 

(2) Leakage from the reactor coolant 
system to the secondary system 
through the steam generator tubes 
shall be limited to 0.3 gpm per steam 
generator, as described in the NRC 
Safety Evaluation of May 6, 1977. 
With any steam generator tube leak¬ 
age greater than this limit the reactor 
shall be brought to the cold shutdown 
condition within 24 hours. Nuclear 
Regulatory Commission approval shall 
be obtained before resuming reactor 
operation. 

(3) Reactor operation will be termi¬ 
nated if reactor coolant leakage which 


*A Copy of items (2), (3), (4) and (5) may 
be obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: Direc¬ 
tor. Division of Operating Reactors. 


is attributable to two or more steam 
generator tubes occurs during a 20- 
day period. Nuclear Regulatory Com¬ 
mission approval shall be obtained 
before resuming reactor operation. 

(4) The concentration of radioiodine 
in the reactor coolant shall be limited 
to l/iCi/gram during normal operation 
and to 10fiCi/gram during power tran¬ 
sients as defined in appendix A-l to 
the technical specifications of the li¬ 
cense. Appendix A-l was issued with 
the May 6, 1977, order and shall 
remain in effect for 6 equivalent 
months of operation from the date of 
this order. 

For the Nuclear Regulatory Com¬ 
mission. 

Dated in Bethesda, Md., this 23rd 
day of June 1978. 

Victor Stello, Jr.. 

Director, Division of Operating 
Reactors, Office of Nuclear Re¬ 
actor Regulation. 

[FR Doc. 78-18726 Filed 7-6-78; 8:45 am] 


[7590-01] 

NUCLEAR REGULATORY COMMISSION ADVI¬ 
SORY COMMITTEE ON REACTOR SAFE¬ 
GUARDS SUBCOMMITTEE ON RADIOLOGI¬ 
CAL EFFECTS AND SITE EVALUATION 

Meeting 

The ACRS Subcommittee on Radio¬ 
logical Effects and Site Evaluation 
(formerly the Siting Evaluation Sub¬ 
committee) will hold an open meeting 
on July 24, 1978 in room 1046, 1717 H 
Street NW., Washington, D.C. 20555 to 
discuss the draft revision, dated Feb¬ 
ruary 1978, of NUREG 0180, “Early 
Site Reviews for Nuclear Power Facili¬ 
ties—Procedures and Possible Techni¬ 
cal Review Options.” Notice of this 
meeting was published in the Federal 
Register on May 17 and June 16, 1978 
(43 FR 21385 and 26162). 

In accordance with the procedures 
outlined in the Federal Register on 
October 31, 1977 (42 FR 56972), oral or 
written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
portions of the meeting when a tran¬ 
script is being kept, and questions may 
be asked only by members of the sub¬ 
committee, its consultants, and staff. 
Persons desiring to make oral state¬ 
ments should notify the designated 
Federal employee as far in advance as 
practicable so that appropriate ar¬ 
rangements can be made to allow the 
necessary time during the meeting for 
such statements. 

The agenda for subject meeting 
shall be as follows: 

Monday, July 24,1978, 8:30 a.m. until 

THE CONCLUSION OF BUSINESS. 

The subcommittee may met in ex¬ 
ecutive session, with any of its consul¬ 


tants who may be present, to explore 
and exchange their preliminary opin¬ 
ions regarding matters which should 
be considered during the meeting and 
to formulate a report and recommen¬ 
dations to the full committee. 

At the conclusion of the executive 
session, the subcommittee will hear 
presentations by and hold discussions 
with representatives of the nuclear in¬ 
dustry, the NRC Staff, and their con¬ 
sultants, pertinent to the above topics. 
The subcommittee may then caucus to 
determine whether the matters identi¬ 
fied in the initial session have been 
adequately covered and whether the 
project is ready for review by the full 
committee. 

Further information regarding 
topics to be discussed, whether the 
meeting has been cancelled or resche¬ 
duled. the Chairman’s ruling on re¬ 
quests for the opportunity to present 
oral statements and the time allotted 
therefore can be obtained by a prepaid 
telephone call to the designated Fed¬ 
eral employee for this meeting. Dr. 
Thomas G. McCreless, telephone 202- 
634-1374 between 8:15 a.m. and 5 p.m., 
e.t.d. 

Dated: June 29, 1978. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

CFR Doc. 78-18982 Filed 7-6-78; 9:49 ami 


[7590-01] 

ADVISORY COMMITTEE ON REACTOR 

SAFEGUARDS SUBCOMMITTEE ON WASTE 
MANAGEMENT 

Meeting 

The ACRS Subcommittee on Waste 
Management will hold an open meet¬ 
ing on July 24-25, 1978 in room 1046, 
1717 H Street NW., Washington, D.C. 
20555, to review progress on the NRC 
staff study of waste disposal classifica¬ 
tion, discuss recent USGS reports on 
high level waste management, discuss 
NRC response to actions suggested in 
DOE/ER-004/D, February 1978, 
“Report of Task Force for Review of 
Nuclear Waste Management,” review 
NUREG 0300, “Proposed Goals for 
Radioactive Waste Management,” 
NUREG 0411, “Essays or Issues Rele¬ 
vant to the Regulation of Radioactive 
Waste Management,” and be briefed 
by the NRC Staff on the Presidential- 
ly-constituted Interagency Nuclear 
Waster Management Task Force. 
Notice of this meeting was published 
in the Federal Register on June 17, 
1978 (43 FR 26162). 

In accordance with the procedures 
outlined in the Federal Register on 
October 31. 1977 (42 FR 56972), oral or 
written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
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portions of the meeting when a tran¬ 
script is being kept, and questions may 
be asked only by members of the sub¬ 
committee. its consultants, and staff. 
Persons desiring to make oral state¬ 
ments should notify the designated 
Federal employee as far in advance as 
practicable so that appropriate ar¬ 
rangements can be made to allow the 
necessary time during the meeting for 
such statements. 

The agenda for subject meeting 
shall be as follows: 

Monday, July 24, 1978, 1 p.m. until 

THE CONCLUSION OF BUSINESS. 

Tuesday, July 25, 1978, 8:30 a.m. until 

THE CONCLUSION OF BUSINESS. 

The subcommittee may meet in ex¬ 
ecutive session, with any of its consul¬ 
tants who may be present, to explore 
and exchange their preliminary opin¬ 
ions regarding matters which should 
be considered during the meeting and 
to formulate a report and recommen¬ 
dations to the full committee. 

At the conclusion of the executive 
session, the subcommittee will hear 
presentations by and hold discussions 
with representatives of the NRC staff, 
and their consultants, pertinent to the 
agenda items. The subcommittee may 
then caucus to determine whether the 
matters identified in the Initial session 
have been adequately covered and 
whether the project is ready for 
review by the full committe. 

Further information regarding 
topics to be discussed, whether the 
meeting has been cancelled or resche¬ 
duled, the chairman’s ruling in re¬ 
quests for the opportunity to present 
oral staerments and the time allotted 
therefor can be obtained by a prepaid 
telephone call to the designated Fed¬ 
eral employee for this meeting, Mr. 
Ragnwald Muller, telephone 202-634- 
1413 between 8:15 a.m. and 5 p.m., 
e.d.t. 

Date: June 29. 1978. 

John C. Hoyle, 
Advisory Committee 
Management Officer . 

fFR Doc. 78-18981 Filed 7-6-78; 9:49 am] 


[7590-01] 

ADVISORY COMMITTEE ON REACTOR SAFE¬ 
GUARDS, SUBCOMMITTEE ON WESTING- 
HOUSE WATER REACTORS 

Meeting 

The ACRS Subcommittee on Wes- 
tinghouse Water Reactors will hold a 
meeting on July 24, 1978, in Room 
1130, 1717 H Street NW.. Washington, 
D.C. 20555, to review the application 
of the Westinghouse Electric Co. for a 
preliminary design approval for the 
RESAR-414 standardized nuclear 
steam supply system. Notice of this 
meeting was published in the Federal 


Register on June 16, 1978 (43 FR 
26162). 

In accordance with the procedures 
outlined in the Federal Register on 
October 31, 1977 (42 FR 56972), oral or 
written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
portions of the meeting when a tran¬ 
script is being kept, and questions may 
be asked only by members of the sub¬ 
committee, its consultants, and staff. 
Persons desiring to make oral state¬ 
ments should notify the designated 
Federal employee as far in advance as 
practicable so that appropriate ar¬ 
rangements can be made to allow the 
necessary time during the meeting for 
such statements. 

The agenda for subject meeting 
shall be as follows: 

Monday, July 24, 1978, 8:30 a.m. Until 
the Conclusion of Business 

The subcommittee may meet in ex¬ 
ecutive session, with any of its consul¬ 
tants who may be present, to explore 
and exchange their preliminary opin¬ 
ions regarding matters which should 
be considered during the meeting and 
to formulate a report and recommen¬ 
dations to the full committee. 

At the conclusion of the executive 
session, Vie subcommittee will hear 
presentations by and hold discussions 
with representatives of the NRC staff, 
the Westinghouse Electric Co., and 
their consultants, pertinent to the 
above topics. The subcommittee may 
then caucus to determine whether the 
matters identified in the initial session 
have been adquately covered and 
whether the project is ready for 
review by the full committee. 

In addition, it may be necessary for 
the subcommittee to hold one or more 
closed sessions for the purpose of ex¬ 
ploring matters involving proprietary 
information. I have determined, in ac¬ 
cordance with section 10(d) of Pub. L. 
92-463, that, should such sessions be 
required, it is necessary to close these 
sessions to protect proprietary infor¬ 
mation (5 U.S.C. 552b(c)(4)). 

Further information regarding 
topics to be discussed, whether the 
meeting has been canceled or resche¬ 
duled, the Chairman's ruling on re¬ 
quests for the opportunity to present 
oral statements and the time allotted 
therefor can be obtained by a prepaid 
telephone call to the designated Fed¬ 
eral employee for this meeting. Dr. 
Richard P. Savio, telephone 202-634- 
1374, between 8:15 a.m. and 5 p.m.. 
e.d.t. 

Dated: June 29. 1978. 

John C. Hoyle, 
Advisory Committee 
Management Officer. 

CFR Doc. 78-18983 Filed 7-6-78; 9:49 ami 


[3110-01] 

OFFICE OF MANAGEMENT AND 
BUDGET 

CLEARANCE OF REPORTS 
List of Requests 

The following is a list of requests for 
clearance of reports intended for use 
in collecting information from the 
public received by the Office of Man¬ 
agement and Budget on July 3. 1978 
(44 U.S.C. 3509). The purpose of pub¬ 
lishing this list in the Federal Regis 
ter is to inform the public. 

The list Includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of 
information; the agency form 
number(s). if applicable; the frequency 
with which the information is pro¬ 
posed to be collected; an indication of 
who will be the respondents to the 
proposed collection; the estimated 
number of responses; the estimated 
burden in reporting hours: and the 
name of the reviewer or reviewing divi¬ 
sion or office. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice through 
this release. 

Further information about the items 
on this dally list may be obtained from 
the Clearance Office, Office of Man¬ 
agement and Budget, Washington, 
D.C. 20503, 202-395-4529, or from the 
reviewer listed. 

New Forms 

DEPARTMENT OP ENERGY 

Synthetic Natural Gas Plant Report, ELA- 
19, Monthly, 156 synthetic natural gas 
plants, C. Louis Kincannon. 395-3211. 

DEPARTMENT OP AGRICULTURE 

Food and Nutrition Service. Summer Food 
Service Program Study of Cost and Meal 
Quality, single time. 906 summer pro¬ 
grams in the 50 States. D.C. and P.R. 
Human Resources Division, Ellett, C. A.. 
395-3532. 

Revisions 

DEPARTMENT OP LABOR 

Employment and Training Administration. 
Questionnaire—National Longitudinal 

Survey of Labor Force Behavior Youth 
Cohorts, MT-292A. on occasion. Pretest: 
230 youths, age 14-21, 79,000 responses. 
19,750 hours. Office of Federal Statistical 
Policy and Standard. 673-7956. 

Extensions 

ENVIRONMENTAL PROTECTION AGENCY 

State Priority Certification. EPA-5700 28. 
on occasion. State Water Pollution Con¬ 
trol Agency. 1,000 responses, 2.000 hours, 
Ellett. C. A.. 395-6132. 

Title VI, Compliance Report. EPA-4700-4. 
on occasion, municipalities. States and in¬ 
terstate agencies, 2,500 responses, 5,000 
hours, Ellett. C. A, Laverne V. Collins, 
395-6132. 
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DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

Community Planning and Development: 
Justification of Requisition for Project 
Capital Grant Progress Payment, HUD- 
693. on occasion, local public agencies 
with urban renewal projects, 600 re¬ 
sponses, 600 hours, Cearance Office. 
395-3772. 

Project Expenditures Budget, IIUD 6220, 
HUD 6220A, on occasion, local public 
agencies with urban renewal projects, 
1,000 responses. 1,000 hours, Roye L. 
Lowry. 395-3772. 

New Communities, New Communities Ad¬ 
ministration. Title I, Community Develop¬ 
ment Block Grant Budget and Progress 
Report, monthly, federally assisted new 
communities, 180 responses, 330 hours, 
Roye L. Lowry, 395-3772. 

DEPARTMENT OF LABOR 

Employment and Training Administration: 
Monthly Youth Program Status Report. 
ETA-11, monthly. State and local agen¬ 
cies. 1,620 responses. 810 hours. Budget 
Review Division, 395-4775. 

Part C, Handbook on Adjustment Assist¬ 
ance for Workers Under the Trade Act 
of 1974, MA8-55 through MA8-62, on oc¬ 
casion, TRA claimants, 287,180 re¬ 
sponses, 83,945 hours, Roye L. Lowry, 
395-3772. 

Brenda A. Mayberry, 
Acting Budget and 
Management Officer. 
CFR Doc. 78-18682 Filed 7-6-78; 8:45 ami 


[ 8010 - 01 ] 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-14914/June 30. 1978; File 
No. SR-NASD-78-4] 

NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

$«lf-Regulctory Organization; Proposed Rule 
Change 

Pursuant to section 19(b)(1) of the 
Securities Exhange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4, 1975) notice is 
hereby given that on June 5, 1978 the 
National Association of Securities 
Dealers, Inc. filed with the Securities 
and Exchange Commission a proposed 
rule change as follows: 

Association’s Statement of the 

Terms of Substance of the Proposed 
Rule Change 

The following is the full text of the 
proposed amendment to Part III of 
Schedule D of the Association’s By- 
Laws relating to the Association’s Con¬ 
solidated Quotations Service. (New 
language indicated by italics, deleted 
language indicated by brackets.) 

III. Consolidated Quotations Service 
A. Description of Service 

The Consolidated Quotations Service 
(CQS) [will] provides the subscriber with 
access to bid/ask quotations and Quotation 


sizes for securities listed on national stock 
exchanges. [Initially,] The CQS [will] in¬ 
cludes [approximately 2,0001 aIt common 
stocks, preferred stocks, warrants and rights 
registered or admitted to unlisted trading 
privileges on the American Stock Exchange , 
and the New York Stock Exchange and cer¬ 
tain securities listed on the regional stock 
exchanges. The Subscriber will have access 
to quotations and Quotation sues in such se¬ 
curities from aU registered CQS Third 
Market Makers and the American, Boston, 
Midwest, New York, Pacific and Philadel¬ 
phia Stock Exchanges. Quotations [entered 
and displayed by registered Third Market 
Makers! are required by SEC Rule llAcl-1 
to be firm for the displayed size or if no size 
is displayed for [at least] a normal unit of 
trading. 

The CQS will operate between 9 a.m. and 
6:30 p.m. Eastern Time. All quotations for 
marketplaces that are open will be listed ac¬ 
cording to the best bid quotation or the best 
ask quotation following the quotations of 
the open marketplaces. If a stock exchange 
suspends trading in a security, a “Halt" no¬ 
tation will be displayed along with the last 
quotation. During any such suspension, quo¬ 
tations from marketplaces remaining open 
will continue to be displayed. 

B. Definitions 

(1) Third Market Maker—Any broker or 
dealer who holds himself out as being will¬ 
ing to buy and sell a reported security for 
his own account on a regular and continu¬ 
ous basis otherwise than on a national secu¬ 
rities exchange in amounts of less than 
block size (including any such broker or 
dealer who also represents, as agent, orders 
to buy or sell reported securities on behalf of 
any other person and communicates bids 
and offers to the Corporation on behalf of 
such other persons as well as for his own ac¬ 
count). 

(2) Reported Security—Any eQuity security 
as to which last sale formation is reported 
in the consolidated transaction reporting 
system (Consolidated Tape). 

[B.l C. Initiating Service 

[Any member who desires to enter and 
display bid/ask quotations for CQS securi¬ 
ties may apply for registration as a Third 
Market Maker.l 

Every Third Market Maker shall communi¬ 
cate to the Corporation through the 
NASDAQ System kis bids, offers and Quota¬ 
tion sizes in reported securities by register¬ 
ing with the Corporation as a Third Market 
Maker. If accepted for registration and a 
terminal is In place, a Third Market Maker's 
registration shall be effective at the start of 
business on the second business day follow¬ 
ing receipt of its application by the Corpo¬ 
ration. Otherwise registration shall be effec¬ 
tive at the start of business on the second 
business day following installation of the 
terminal. 

[C. Character of quotations entered into the 
CQS 

A registered Third Market Maker which 
receives a buy or sell order must execute a 
trade for at least a normal unit of trading at 
its quotations as they appear on the CQS 
CRT screens at the time of receipt of any 
buy or sell order. Each qoutation entered 
and displayed by a registered Third Market 
Maker must be reasonably related to the 
prevailing market.] 

D. Obligations of Third Market Makers 

The rules and regulations with respect to 
the obligations of Third Market Makers in 


reported securities are contained in SEC 
Rule UAcl-1 which is hereby incorporated 
as part of this schedule D. Rule llAcl-1 is re¬ 
printed at paragraph 1655. 

Paragraphs D., E., F.. and G. are redesig¬ 
nated E., F., G., and H. 

Association’s Statement of Purpose 
of Proposed Rule change 

The purpose of the proposed amend¬ 
ment to schedule D is to in corporate 
the requirments of SEC Rule HAcl-l 
into the Association’s By-Laws. SEC 
Rule llAcl-1. which becomes effective 
on August 1, 1978, requires third 
market makers to communicate to the 
Association their bids, offers, and quo¬ 
tation sizes in reported securities. The 
rule also contains regulations concern¬ 
ing the firmness of quotations and 
quotation sizes. 

In addition to incorporating SEC 
Rule llAcl-1 as a part of schedule D. 
the proposed amendment includes the 
definitions of a "third market maker*’ 
and a "reported security" contained in 
the rule. It also requires third market 
makers to use the NASDAQ System to 
communicate quotation information to 
the Association. Adoption of the pro¬ 
posed amendment containing SEC 
Rule llAcl-1 is considered necessary 
by the Association to comply with 
SEC Rule llAcl-1. 

Association’s Statement op Basis for 
Proposed Rule Change 

SEC Rule llAcl-1 (b)(1) requires 
that every exchange and association 
shall establish and maintain proce¬ 
dures and mechanisms for collecing 
bids, offers, quotation sizes and aggre¬ 
gate quotation sizes from responsible 
brokers or dealers who are members of 
such exchange or association (as the 
case may be), processing such bids, 
offers and sizes, and making such bids, 
offers and sizes available to quotation 
vendors. The proposed amendment in¬ 
corporates SEC Rule llAcl-1 and its 
requirements into the Associstion’s 
By-Laws and provides the preedures 
and mechanisms for collecting quota¬ 
tions and quotation sizes. 

Comments Received from Members 

Participants or Others on Pro¬ 
posed Rule change 

Article XVI of the Association’s By- 
Laws provides that the Board of Gov¬ 
ernors may amend schedule D without 
recourse to the membership. 

Comments of the membership were 
not solicited or received. 

Association’s statement of Burden 
on Competition 

The Association believes that no 
burden on competition is imposed by 
the proposed amendment to schedule 
D. 

On or before August 11, 1978, or 
within such longer period (i) as the 
Commission may designate if it finds 
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such longer period to be appropriate 
and publishes its reasons for so finding 
or (ii) as to which the above-men¬ 
tioned self-regulatory organization 
consents, the Commission will: 

(a) By order approve such proposed 
rule change, or 

(b) Institute proceedings to deter¬ 
mine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file six (6) copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submission will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before July 
24. 1978. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Dated: June 30. 1978. 

' Shirley E. Hollis, 

Assistant Secretary. 

tFR Doc. 78-18720 Filed 7-6-78; 8:45 am) 
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t Release No. 34-14915/June 30. 1978: File 
No. SR-PSE-78-101 

PACIFIC STOCK EXCHANGE INC 

S«lf-Regulafory Organization*; Proposed Rule 
Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. NO. 94-29, 16 (June 4, 1975), notice 
is hereby given that on May 30, 1978, 
the above-mentioned self-regulatory 
organization filed with the Securities 
and Exchange Commission proposed 
rule changes. The Pacific Stock Ex¬ 
change Inc. has provided the commis¬ 
sion with the following statement of 
the terms of substance, basis and pur¬ 
pose of the proposed rule changes. 

Statement of the Terms of Substance 
of the Proposed Rule Changes 

The proposed rule changes provide 
for the amendment of Pacific (PSE) 
rules necessary to implement the plan 
previously submitted to the Securities 
and Exchange commission for the pur¬ 
pose of creating and operating an in¬ 
termarket communications linkage 
pursuant to section llA(a)(3)(B) of 
the Securities Exchange Act of 1934. 


Statement of Basis and Purpose 

The basis and purpose of the forego¬ 
ing proposed rule changes are as fol¬ 
lows: 

Pursuant to the intent of the Con¬ 
gress, as expressed in section 
llA(a)(3)(B) of the Securities Ex¬ 
change Act of 1934, as amended, (the 
act)—-that self-regulatory organiza¬ 
tions act jointly in planning, develop¬ 
ing, operating and regulating a nation¬ 
al market system (or a subsystem) or 
one or more facilities thereof—the 
PSE and the American. Boston. New 
York, and Philadelphia Stock Ex¬ 
changes have entered into a plan 
agreement (the plan) providing for an 
electronic communications system 
(the system) which will link together 
the various equity trading floors main¬ 
tained by the participating exchanges. 
This system is intended to support the 
intermarket trading system applica¬ 
tion (ITS) and the preopening applica¬ 
tion. 

The ITS application of the system 
will facilitate intra-day (post opening) 
trades between broker-dealers on dif¬ 
ferent participants. The following ex¬ 
ample describes the operation of ITS: 

Assume that a member firm of the 
NYSE receives from a customer an 
order to purchase 100 shares of a 
given NYSE listed stock that is also 
traded on the Pacific (PSE) and Phila¬ 
delphia (PHLX) Stock Exchanges and 
sends that order to the NYSE floor for 
execution. There a NYSE member, 
acting as agent for the customer, will 
receive the order and attempt to ex¬ 
ecute it. He will go to the post at 
which the stock is traded on the 
NYSE and inquire as to the market 
for that stock. He may find that the 
best bid on the NYSE floor is 40 and 
that the best offer is 40 Va. A continu¬ 
ously updated quotation display at the 
same trading post will also show the 
broker the best bid and offer available 
throughout the System other than on 
the NYSE floor, identifying the par¬ 
ticipant with the best bid and the par¬ 
ticipant with the best offer, thus, the 
broker may discover that the best bid 
for the stock from other participants 
is a bid of 40 on the PHLX and the 
best offer from other participants is 
one of 40*4 on the PSE. Having 
learned this information, the broker 
ipiay decide to attempt to buy the 100 
shares for his customer from the 40Vfc 
offer on the PSE. The broker would 
send, or cause to be sent, through ITS 
a so-called “commitment to trade” to 
the PSE. (As used in the plan, the 
term “commitment to trade” means a 
message issued by a broker-dealer in 
one participating market center w'hich 
is sent to another participating market 
center through ITS and which com¬ 
municates the sender’s firm offer to 
buy (or sell) a specific number of 
shares of a specific security at a speci¬ 
fied price or “at the market”,) In this 


example, the broker would send to the 
PSE a commitment to buy 100 sham 
of the stock at 40 V*,. If the 40 V« offer 
on the PSE is still available when the 
commitment to buy reaches the PSE 
and if the rules of the PSE permit an 
execution at that price, then the PSE 
offer would accept the commitment 
and an execution at 40 V4 w’ould take 
place. 

The preopening application of the 
system will enable a specialist on any 
participant who wishes to open his 
market in a security traded through 
ITS to obtain through the system any 
preopening Interest of other special¬ 
ists registered in that security on the 
other participants. In this way, the 
specialist in a given stock on one par¬ 
ticipant may be able to participate (as 
agent and/or principal) in the opening 
transaction in that stock on another 
participant and thus be able to provide 
an execution for limited price orders 
left with him which would otherwise 
go unexecuted. Briefly stated, the 
preopening application w f ould operate 
as follows: 

Whenever a specialist on any partici¬ 
pant, in arranging an opening transc- 
tion in his market in a stock traded 
through ITS. determines that the 
opening transaction will be at a price 
which is more than one-fourth of a 
point away from the previous day’s 
closing price of that stock, as reported 
on the consolidated tape, the specialist 
will notify specialists in that stock on 
the other participants of such situa¬ 
tion by sending a message, called a 
’‘preopening notification”, through 
the system. This message will identify 
the stock and will state the side of the 
market in which the order imbalance 
exists, the amount of the imbalance, 
and the amount paired off. The spe¬ 
cialist who issues a preopening notifi¬ 
cation is referred to in the plan as the 
“Inquiring specialist”. 

If any specialist who receives a preo¬ 
pening notification desires to partici¬ 
pate in the inquiring specialist’s open¬ 
ing transaction in the stock in ques¬ 
tion, he would do so by sending 
through the system to the inquiring 
specialist a message, known as a “preo¬ 
pening response” containing “obliga¬ 
tions to trade”, both as principal for 
his ow r n account and/or as agent for 
orders left with him. at each price 
level at which the stock might open. 
The specialist who issues a preopening 
response is referred to in the plan as 
the “responding specialist”. 

Upon receiving such obligations to 
trade from the responding 
specialises), the inquiring specialist 
would combine them with the orders 
he already holds in the stock in ques¬ 
tion and, on the basis of this aggregat¬ 
ed information, decide upon the open¬ 
ing transaction in that stock. 

Responses to preopening notifica¬ 
tions are voluntary but, each obliga- 
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tion to trade which is included in any 
preopening response, or in any modifi¬ 
cation of a preopening response, will 
remain binding on the responding spe¬ 
cialist. and on any person for whom he 
is acting, until the inquiring specialist 
has either opened the stock in ques¬ 
tion or received a cancellation or modi¬ 
fication of such obligation. 

ITS and the preopening application, 
and the various procedures related 
thereto as agreed upon by the partici¬ 
pants, are explained fully in the plan. 

The plan, which has been submitted 
separately to the SEC for approval, 
describes a number of rules and rule 
changes that each participant agrees 
to adopt in order to ensure that both 
the preopening application and ITS 
operate In the manner intended by the 
plan participants. 

Thus, the general purpose of the 
proposed rule changes submitted in 
this filing is to provide for the imple¬ 
mentation and operation of ITS and 
the preopening application on the 
floor of the PSE in accordance with 
the provisions and intent of the plan. 

The Exchange proposes to adopt 
new sections 19, 20. and 21 to rule I, in 
connection with ITS and preopening 
application, liability of the exchange 
relating to operation of ITS and floor 
officials functions concerning ITS. 

Specific to section 19 of rule I. the 
proposed rule change would: 

Define key terms that are unique to 
the plan; 

Incorporate the salient provisions of 
the plan into rule so the exchange 
membership will be aware of them and 
so that they can be properly enforced 
by the exchange; and 

Identify those rules which would be 
applicable to commitments to trade re¬ 
ceived on the floor through ITS and 
those rules which would be applicable 
to commitments to trade and also obli¬ 
gations to trade issued from the floor 
of the exchange though ITS or the 
preopening application, respectively. 

Section 20 provides that the ex¬ 
change shall not assume any liability 
in connection with transactions effect¬ 
ed by its members through ITS or the 
preopening application and provides 
that member firms must accept re¬ 
sponsibility for trades through ITS or 
the preopening application assigned to 
them by the exchange whether or not 
due to exchange error. 

Section 21 provides that floor offi¬ 
cials shall have the power to supervise 
and regulate the operation of ITS and 
the preopening application during 
active openings, heavy trading, and 
unusual situations. 

The proposed changes to section 
3(d) and commentary .01, 3(e), 3(g) 
commentary .01 and .02. 5(b)(1), 

5(b)(2), 7(a) and commentary .01 and 
7(e) of rule II. concerning the dealings 
of exchange specialists would provide, 
essentially, that when an exchange 


specialist effects a principal purchase 
of a specialty stock in another market 
through ITS, at or above the price at 
which he holds orders to sell that 
stock, the specialist must also fill the 
orders he holds which remain unexe¬ 
cuted by buying the stock for his own 
account at the same price as his ITS 
principal trade. The same principle 
would apply in the case where the spe¬ 
cialist effects a principal sale through 
ITS. However, certain exceptions are 
provided, for example, in the case 
where a transaction on the floor at 
that price would not be consistent 
with the maintenance of fair and or¬ 
derly markets. 

In addition to the foregoing, changes 
are also proposed to rule I, section 1(a) 
and commentary .01, section 6(a) and 
6(c). section 10(a); rule III, commen¬ 
tary .01 to section 1(a), 2(a). 2(b) and 
2(c), commentary .01 to section 4(a), 
section 6(a), commentary .01 to section 
7(a); and rule X. section 14. These 
changes are intended to clarify the ap¬ 
plication and meaning of the rules in 
terms compatible with the ITS 
System. 

The proposed rule changes relate to 
section HA(a) of the act because they 
would provide for the implementation 
and operation of the Intermarket 
Trading system and the preopening 
application on the Equity floors of the 
PSE. Implementation of the Intermar¬ 
ket Trading System and the preopen¬ 
ing application is consistent with the 
findings and directives of the Con¬ 
gress. as expressed in section HA(a) of 
the act, that: 

“New data processing and communi¬ 
cations techniques create the opportu¬ 
nity for more efficient and effective 
market operations." (Section 
llA(a)(l)(B)>; 

“It ifc in the public interest and ap¬ 
propriate for the protection of inves¬ 
tors and the maintenance of fair and 
orderly markets to assure ... the prac¬ 
ticability of brokers executing inves¬ 
tors’ orders in the best market • • •“ 
(Section llA(a)(l)(C)(iv)); 

“The linking of all markets for 
qualified securities through communi¬ 
cation and data processing facilities 
will foster efficiency, enhance compe¬ 
tition, increase the information availa¬ 
ble to brokers, dealers, and investors, 
facilitate the offsetting of investors’ 
orders, and contribute to best execu¬ 
tion of such orders.’’ (Section 
llA(aXlXD)); 

“The Commission is authorized • • • 
by rule or order, to authorize or re¬ 
quire self-regulatory organizations to 
act jointly with respect to matters as 
to which they share authority under 
[the Act] in planning, developing, op¬ 
erating or regulating a national 
market system (or a sub-system there¬ 
of) or one or more facilities thereof 
• • •’’ (Section llA(a)(3)(B)). 

The proposed rule changes also 
relate to section 6(b)(1) of the act in 


that they would enable the Exchange 
to carry out the purposes of the act 
and to comply, and to enforce compli¬ 
ance by its members and persons asso¬ 
ciated with its members, with the pro¬ 
visions of the act. the rules and regula¬ 
tions thereunder, and the rules of the 
Exchange in an environment where 
Exchange members on the floor of the 
PSE will be able to effect securities 
transactions with broker-dealers locat¬ 
ed in different market centers. 

Finally, the proposed rule changes 
relate to. and are consistent with, sec¬ 
tion 6(b)(5) of the act in that they are 
designed to promote just and equitable 
principles of trade; to remove impedi¬ 
ments to, and perfect the mechanism 
of, a free and open market and a na¬ 
tional market system; and. in general, 
to proctect investors and the public in¬ 
terest. 

The Exchange has not solicited nor 
has it received any comments regard¬ 
ing the proposed rule changes. 

The proposed rule changes will not 
impose any burden on competition not 
necessary or appropriate in further¬ 
ance of the purposes of the act. 

On or before August 11, 1978, or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the above-mentioned 
self-regulatory organization consents, 
the Commission will: (A) By order ap¬ 
prove such proposed rule changes; or 
(B) Institute proceedings to determine 
whether the proposed rule changes 
should be disapproved. 

Interested persons are invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file six copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission. 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all w r ritten submissions will be 
available for inspection and copying in 
the public reference room. 1100 L 
Street NW.. Washington, D.C. Copies 
of such filing will also be available for 
Inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis¬ 
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before 
August 7, 1978. 

For the Commission by the Division 
of Market Regulation, pursuant to del- 
egatedauthority. 

Dated: June 30. 1978. 

Shirley E. Hollis, 
Assistant Secretary. 

[FR Doc. 78-18721 Filed 7-6-78; 8:45 am] 
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[8010-01] 

[Release No. 34-14913/June 30. 1978; File 
No. PSE-78-14] 

PACIFIC STOCK EXCHANGE INC 

Self-Regulatory Organizations; Proposed Rule 
Change 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4. 1975), notice 
is hereby given that on June 30, 1978, 
the above-mentioned self-regulatory 
organization filed with the Securities 
and Exchange Commission a proposed 
rule change as follows; 

Exchange’s Statement on the Terms 

of Substance of the Proposed Rule 

Change 

The Pacific Stock Exchange C*PSE”) 
hereby requests to amend Rule I by 
amending Section 10(e) and adding 
Section 10(f) thereto (brackets indi¬ 
cate deletions and italic indicates addi¬ 
tions): 

Hulk I— Dealings Upon The Exchange 
Transmissions of Bids or Offers 

Sec. 10(e). Except as Mated in Section 
lOif) of this Rule nlNlo member shall trans¬ 
mit from the Trading Floor any information 
regarding a bid, offer or other indication of 
an order to a non-member until such bid, 
offer or other indication of an order has 
been disclosed to both Trading Floors and 
permission to transmit such information 
has been obtained from the originating 
member. 

Firm Quotations 

Sec. l(Kf). AU bids made and all offers 
made shall be in accordance with the provi¬ 
sions of Rule HAcl-1 under the Securities 
Exchange Act of 1934, governing the dis¬ 
semination of Quotations for reported secu¬ 
rities. 

The following Commentary pertains to all 
specialist system issues for which last sale 
information is reported on the consolidated 
transaction reporting system. 

Commentary 

.01 Specialists shall input their current 
markets and sizes to the Quotation system 
through the key terminal at the post These 
Quotations shall be firm as to both price and 
size unless exempted under one of the condi¬ 
tions specified in paragraphs 5-7 of this 
Commentary. 

.02 Market Makers, while at the post shall 
input to the Quotation system their bids 
and/or offers which better the current Ex¬ 
change market Such Quotations shall 
remain in force until the market maker 
leaves the post. Market Maker quotations 
and accompanying sizes shall be firm unless 
exempted under one of the conditions speci¬ 
fied in paragraphs 5-7 of this Commentary. 

Floor Brokers, while at the post shall 
input to the Quotation system those bids or 
offers which better the current Exchange 
market unless the bid or offer is cancelled or 
withdrawn if not executed immediately. If a 
floor broker transfers possession of an order 
to a specialist the requirement for input to 
the quotation system becomes the obligation 
of the specialist When a floor broker who re¬ 
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tains possession of an order leaves the post 
he must withdraw his bid or offer from the 
quotation system. Quotations and accompa¬ 
nying sizes shall be firm until withdrawn 
unless exempted under one of the conditions 
specified in paragraphs 5-7 of this Commen¬ 
tary. 

.04 Quotation sizes, unless otherwise spec¬ 
ified, shall be assumed to be for 100 shares. 
Where bids or offers are made at the same 
price the aggregate quotation size of such 
equal bids or offers shall be input into the 
quotation system. Such aggregate sizes shall 
remain firm until withdrawn unless exempt¬ 
ed under one of the conditions specified in 
paragraphs 5-7 of this Commentary. 

.05 No offer shall be executed in violation 
of applicable short sale rules: 

Example 

PSE market in XYZ-43ft-43ft (short) 
NYSE market in XYZ-43ft-43ft Consoli¬ 
dated tape last sale—43ft. 

The Pacific Stock Exchange offering at 
43 ft may not be filled at its limit price sub¬ 
sequent to a Consolidated Tape sale at 43ft. 
However, any floor member entering s short 
offering into the quote system is responsible 
for promptly adjusting the order into con¬ 
formity with applicable short sale rules. 

.06 No specialist, market maker or floor 
broker shall be obligated to execute a trans¬ 
action for any security as provided for in 
paragraphs .01, .02 and .03 of this Commen¬ 
tary if; 

C4) before an order sought to be executed is 
presented, such specialist, market maker or 
floor broker has input a revised bid, offer or 
quotation size into the quotation system, or 

(B) at the time an order sought to be ex¬ 
ecuted is presented, such specialist, market 
maker or floor broker is in the process of ef¬ 
fecting a transaction in such security and, 
immediately after the completion of such 
transaction, such specialist, market maker 
or floor broker inputs a revised bid, offer or 
quotation size into^the quotation system. 

.07 In the event of unusual market condi¬ 
tions as determined by two members of the 
Floor Trading Committee, quotations in a 
given issue will not be subject to the firm¬ 
ness requirement provided that the Ex¬ 
change has notified the following specified 
persons: 

1. Each quotation vendor, 

2. The processor for the consolidated 
system, and 

3. The processor for the Options Price Re¬ 
porting Authority (in the case of a notifica¬ 
tion with respect to a reported security 
which is a class of securities underlying op¬ 
tions admitted to trading on any exchange). 

.08 Prior to making a determination that 
a particular security or securities be exempt¬ 
ed from the firmness requirement, the Floor 
Trading Committee members shall consider: 

1. The level of trading activity in existence 
at the time on the Exchange, 

2. The level of trading activity in existence 
at the time at other exchanges on which the 
particular security is traded, and 

3. The condition of the Exchange's quota¬ 
tion dissemination system. 

Exchange’s Statement of Basis and 
Purpose 

The basis and purpose of the forego¬ 
ing proposed rule change are as fol¬ 
lows: 

The purpose of the proposed rule 
change is to implement, within the 
rules of the Exchange, the mandates 


contained within rule HAcl-1 under 
the Securities Exchange Act of 1934 
which governs the dissemination of 
quotations for reported securities. 

The proposed rule change is consist¬ 
ent with Section llA(cXl) of the Secu¬ 
rities exchange Act of 1934, as amend¬ 
ed, which in part requires that any in¬ 
formation with respect to quotations 
in any security shall not be distributed 
or published in contravention of rules 
and regulations of the commission. 

Comments have neither been solicit¬ 
ed nor received from members on the 
proposed rule change. 

The Exchange believes that the pro¬ 
posed rule change imposes no burden 
upon competition. 

On or before August 11, 1978, or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the above-mentioned 
self-regulatory organization consents, 
the Commission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute Proceedings to deter¬ 
mine whether the proposed rule 
change should be disapproved. 

Interested persons are Invited to 
submit written data, views and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file six copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission. 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
avaiable for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi¬ 
pal office of the above-mentioned self- 
regulatory organization. All submis 
sions should refer to the file numbei 
referenced in the caption above and 
should be submitted on or before July 
24, 1978. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Dated: June 30.1978. 

Shirley E. Hollis, 

Assistant Secretary. 

(FR Doc. 78-18722 Filed 7-6-78; 8:45 ami 


[8025-01] 

SMALL BUSINESS ADMINISTRATION 

[License No. 04/04-51381 

MERIT FUNDING, INC 

Issuance of License to Operate as a Small 
Business Investment Company 

On April 12, 1978, & notice was pub¬ 
lished in the Federal Register (43 FR 
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15379), stating that Merit Funding, 
Inc., located at 340 Biscayne Boule¬ 
vard, Miami, Fla. 33132, had filed an 
application with the Small Business 
Administration (SBA), pursuant to 13 
CFR 107.702 (1977), for a license to op¬ 
erate as a small business investment 
company under the provisions of sec¬ 
tion 301(d) of the Small Business In¬ 
vestment Act of 1958, as amended. 

Interested parties were given until 
the close of business April 27, 1978, to 
submit their comments to SBA. No 
comments were received. 

Notice is hereby given that having 
considered the application and all 
other pertinent information, SBA 
issued license No. 04/04-5138 to Merit 
Funding, Inc., on June 14, 1978, to op¬ 
erate as a small business investment 
company, pursuant to section 301(d) of 
the act. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Dated: June 30, 1978. 

Peter F. McNeish, 
Deputy Associate Administrator 
for Investment 

[FR Doc. 78-18803 Filed 7-6-78; 8:45 ami 


[8025-01] 

[License No. 02/02-03491 

NEW COURT VENTURES, INC 

htuanco of License To Operate at a Small 
Busineft Investment Company 

On May 3, 1978. a Notice of Applica¬ 
tion for a License as a Small Business 
Investment Company was published in 
the Federal Register (43 FR 19093) 
stating that an Application had been 
filed with the Small Business Adminis¬ 
tration (SBA) pursuant to § 107.102 of 
the regulations governing small busi¬ 
ness investment companies (13 CFR 
107.102 (1978)) for a license as a small 
business investment company by New 
Court Ventures, Inc., One Rockefeller 
Plaza. New York, N.Y. 10020. 

Interested parties were given until 
the close of business May 18, 1978, to 
submit their comments to SBA. No 
comments were received. 

Notice is hereby given that, pursu¬ 
ant to section 301(c) of the Small Busi¬ 
ness Investment Act of 1958, as 
amended, after having considered the 
application and all other pertinent in¬ 
formation and the facts with regard 
thereto, SBA on June 20, 1978, issued 
License No. 02/02-0349 to New Court 
Ventures, Inc., to operate as a Small 
Business Investment Company. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business Invest¬ 
ment Companies.) 


Dated: June 28, 1978. 

Filter F. McNeish, 
Deputy Associate Administrator 
for Investment 
[FR Doc. 78-18802 Filed 7-6-78; 8:45 ami 


[4810-22] 

DEPARTMENT OF THE TREASURY 

Cu«tomt Service 

[TMK-2-R:E:R] 

SOCCER SPORT SUPPLY CO., INC 

Notice of Application for Recordation of Trade 
Name 

Application has been filed pursuant 
to §133.12, Customs Regulations (19 
CFR 133.12) for recordation under sec¬ 
tion 42 of the act of July 5, 1976, as 
amended (15 U.S.C. 1124), of the trade 
name Soccer Sport Supply Co., Inc. 
used by Soccer Sport Supply Co., Inc., 
a corporation organized under the 
laws of the State of New York, located 
at 1745 First Avenue, New York, N.Y. 
10028. 

The application states that the trade 
name is applied to soccer equipment, 
soccer gloves, soccer balls and soccer 
wearing apparel, manufactured in 
West Germany, Argentina, Pakistan, 
India and various other countries. The 
application states further that no for¬ 
eign persons, entities, parent or sub¬ 
sidiary company are authorized to use 
the trade name sought to be recorded. 
Appropriate accompanying papers 
were submitted with the application. 

Before final action is taken on the 
application, consideration will be given 
to any relevant data, views, or argu¬ 
ments submitted in writing by any 
person in opposition to the recorda¬ 
tion of this trade name. Any such sub¬ 
mission should be addressed to the 
Commissioner of Customs, Washing¬ 
ton, D.C. 20229, in time to be received 
not later than August 7. 1977. 

Notice of the action taken on the ap¬ 
plication for recordation of the trade 
name will be published in the Federal 
Register. 

Harvey B. Fox, 

Acting Assistant Commissioner, 
Regulations and Rulings. 

June 28, 1978. 

[FR Doc. 78-18719 Filed 7-6-78; 8:45 ami 


[1505-01] 

Fiscal Service 

[Dept. Circ. 570, 1978 Rev., Supp. No. 11 

ALLIED SURETY CO. 

Surety Companies Acceptable on Federal 
Bonds: Termination of Authority 

Correction 

In FR Doc. 78-18299 appearing in 
the issue of Monday, July 3. 1978 on 
page 28883 in the middle column, di¬ 
rectly following the title "Acting Com¬ 
missioner," the letterhead was omitted 
and should have been included to read 
as follows: 

COMMONWEALTH OF PENNSYLVANIA 
INSURANCE DEPARTMENT 

Liquidation Division, Room G-20 

Finance Bldg., Harrisburg 17120 


[4510-29] 

[4830-01] 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

DEPARTMENT OF LABOR 

Pension and Welfare Benefit Programs 
EMPLOYEE BENEFIT PLANS 

Proposed Exemption Relating to a Transaction 
Involving the Barry, Barry, Angelides A 
Hinds, M.D.*s, P.A. Employees Pension Trust 
(Application No. D-292) 

AGENCIES: Department of the Treas¬ 
ury/Internal Revenue Service Depart¬ 
ment of Labor. 

ACTION: Notice of proposed exemp¬ 
tion. 

SUMMARY: This document contains 
a notice of pendency before the Inter¬ 
nal Revenue Service and the Depart¬ 
ment of Labor (the agencies) of a pro¬ 
posed exemption from certain taxes 
imposed by the Internal Revenue 
Code of 1954 (the Code) and from the 
prohibited transaction restrictions of 
the Employee Retirement Income Se¬ 
curity Act of 1974 (the act). The pro¬ 
posed exemption would exempt the 
sale by the Barry, Barry, Angelides 
Hinds, M.D.’s, P.A. Employees Pension 
Trust (the Trust) of certain trust 
assets to Barry, Barry, Angelides & 
Hinds, M.D.’s. P.A. (the Employer). 
The proposed exemption, if granted, 
would affect participants and benefi¬ 
ciaries of the plan, the employer, and 
other persons participating in the pro¬ 
posed transaction. 

DATE: Written comments and re¬ 
quests for a public hearing must be re¬ 
ceived by the service on or before 
August 7. 1978. 

ADDRESS: All written comments and 
requests for a hearing (at least six 
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copies) should be addressed to the In¬ 
ternal Revenue Service, 1111 Constitu¬ 
tion Avenue NW., Washington, D.C. 
20224, Attention: E:EP:PT (D-292). 
The application for exemption and the 
comments received will be available 
for public inspection at the Internal 
Revenue Service National Office 
Reading Room, 1111 Constitution 
Avenue NW., Washington. D.C. 20224 
and in the Public Documents Room of 
Pension and Welfare Benefit Pro¬ 
grams, U.S. Department of Labor, 
Room N-4677/ 200 Constitution 

Avenue NW., Washington, D.C. 20216. 

FOR FURTHER INFORMATION 
CONTACT: 

Ivan Strasfeld of the Prohibited 
Transactions Staff of the Employee 
Plans Division, Internal Revenue 
Service. 202-566-3045. (this is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: 
Notice is hereby given of the pendency 
before the agencies of a proposed ex¬ 
emption from the taxes imposed by 
section 4975(a) and (b) of the Code, by 
reason of section 4975(c)(1)(A) 
through (E) of the Code and from the 
restrictions of section 406(a) and 
406(b)(1) and (b)(2) of the act. The 
proposed exemption was requested in 
an application filed by the employer, 
pursuant to section 4975(c)(2) of the 
Code and section 408(a) of the Act. 
and in accordance with procedures set 
forth in Rev. Proc. 75-26, 1975-1 C.B. 
722 and ERISA Procedure 75-1 (40 FR 
18471, April 28. 1975). 

Summary of Facts and 
Representations 

The application contains facts and 
representations with regard to the 
proposed exemption which are sum¬ 
marized below. Interested persons are 
referred to the application and sup¬ 
porting documents on file with the 
Agencies for a complete statement of 
the representations of the applicant. 

1. The employer is a professional as¬ 
sociation of doctors located in Hialeah, 
Fla. Patrick J. Barry, M.D., Terrence 
J. Barry. M.D., Alexander C. An ge¬ 
lid es, M.D. and Ronald B. Hinds, M.D., 
serve as directors of the employer as 
well as trustees of the trust. 

2. The employer has adopted a quali¬ 
fied money purchase pension plan. 
Pursuant to a meeting of the employ¬ 
er's directors held on June 26. 1974, a 
decision was made to have the trust 
purchase (or finance) 2 IBM mag card 
typewriters and console units. The 
equipment was leased to the employer 
on May 1, 1975 for a 4 year period. 

3. Applicants believe that the transi¬ 
tional relief afforded by sections 
414(cX2) and 2003(c)(2) of the act is 
available for the lease of the typewrit¬ 
ers to the employer. Based upon the 
facts and representations submitted 
by the applicants, the agencies were 


unable to rule that the lease transac¬ 
tion satisfies the conditions of sections 
414(c)(2) and 2003(c)(2) of the act. Ac¬ 
cordingly, the lease was terminated 
pursuant ot an agreement between the 
trust and the employer. The trust now 
retains 2 used typewriters. Economic 
hardship could result to the trust in 
the event a suitable buyer can not be 
located. The applicants have not been 
able to determine either the fair 
market value or the availability of a 
market for this type or equipment. 
Several office equipment dealers were 
contacted and declined to estimate the 
value of the typewriters and further 
indicated that they do not ordinarily 
deal in this type of equipment. IBM 
was also contacted and indicated that 
reconditioned equipment commands a 
price almost equal to that of new 
typwriters. However, because IBM has 
no interest in reacquiring these units, 
it would not state what the cost of re¬ 
conditioning would be and what it 
would be willing to pay for the units. 
The trust’s typewriters, nevertheless, 
are worth less than the original cost 
because of, at the very least, a recondi¬ 
tioning cost. 

4. Accordingly, the applicants have 
requested an exemption to permit the 
sale of typewriters to parties in inter¬ 
est or disqualified persons. The ex- 
empton was requested to permit the 
employer to purchase the equipment 
for $14,196, th original cost to the 
trust of the equipment. 

Notice to Interested Persons 

Notification of the pending exemp¬ 
tion will be provided to all employees 
presently participating by distribution 
of a letter to each interested person 
setting forth their rights under the ex¬ 
emption procedure within 10 days of 
publication in the Federal Register of 
the notice of pendency of the exemp¬ 
tion. 

General Information 

The attention of interested persons 
is directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
4975(c)(2) of the Code and section 
408(a) of the act does not relieve a fi¬ 
duciary or other party in interest or 
disqualified person with respect to a 
plan to which the exemption is appli¬ 
cable from certain other provisions of 
the Code and the act, including any 
prohibited transaction provisions to 
which the exemption does not apply 
and the general fiduciary responsibili¬ 
ty provisions of section 404 of the act 
which, among other things, require a 
fiduciary to discharge his duties re¬ 
specting the plan solely in the interest 
of the plan’s participants and benefi¬ 
ciaries and in a prudent fashion in ac¬ 
cordance with section 404(aXlXB) of 
the act; nor does it affect the requir- 
ment of section 401(a) of the Code 


that a plan must operate for the ex¬ 
clusive benefit of the employees of the 
employer maintaining the plan and 
their beneficiaries; 

(2) The proposed exemption, if 
granted, will not extend to transac¬ 
tions prohibited under section 
4975(c)(1)(F) of the Code or section 
406(b)(3) of the act; 

(3) Before an exemption may be 
granted under section 4975(c)(2) of the 
Code and section 408(a) of the act, the 
agencies must find that the exemption 
is administratively feasible, in the in¬ 
terests of the plan and of its partici¬ 
pants and beneficiaries, and protective 
of the rights of participants and bene¬ 
ficiaries of the plan; and 

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of. any other provi¬ 
sions of the Code and the act, includ¬ 
ing statutory or administrative exemp¬ 
tions and transitional rules. Further¬ 
more, the fact that the transaction is 
subject to an administrative or statu¬ 
tory exemption is not dispositive of 
whether the transacton is in fact a 
phohibited transaction. This docu¬ 
ment does not meet the Treasury De¬ 
partment’s criteria for “significant 
regulations”. 

Written Comments and Hearing 
Request 

All interested persons are invited to 
submit written comments or requests 
for a hearing on the proposed exemp¬ 
tion to the address and within the 
time period set forth above. All com¬ 
ments will be made a part of the 
record. Comments and requests for a 
hearing should state the reasons for 
the writer’s interest in the proposed 
exemption. Comments received will be 
available for public* inspection with 
the application for exemption at the 
addresses set forth above. 

Proposed Exemption 

Based on the facts and representa¬ 
tions set forth in the application, the 
agencies are considering granting the 
requested exemption under the au¬ 
thority of section 4975(c)(2) of the 
Code and section 408(a) of the act and 
in accordance with the procedures set 
forth in Rev. Proc. 75-26 and ERISA 
Procedure 75-1. If the exemption is 
granted, the taxes imposed by section 
4975(a) and (b) of the Code, by reason 
of section 4975(c)(1)(A) through (E) of 
the Code and the restrictions of sec¬ 
tion 406(a) and 406(b)(1) and (b)(2) of 
the of the Act, shall not apply to the 
sale by the trust of two typewriters to 
the employer, pursuant to the terms, 
conditions and representations set 
forth in the application. The proposed 
exemption, if granted, will be subject 
to the express conditions that the ma¬ 
terial facts and representations con¬ 
tained in the application are true and 
complete, and that the application de- 
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scribes all material terms of the trans¬ 
action to be consummated pursuant to 
the exemption. 

Signed at Washington, D.C., this 
28th day of June 1978. 

Fred J. Ochs, 

Director, Employee Plana Divi¬ 
sion, Internal Revenue Serv¬ 
ice. 

Ian D. Lanoft, 

Administrator for Pension and 
Welfare Benefit Programs, 
Labor-Management Services 
Administration, Department 
of Labor . 

CFR Doc. 78-18554 Filed 7-6-78; 8:45 am] 


[7035-01] 

INTERSTATE COMMERCE 
COMMISSION 

[Notice No. 6723 

ASSIGNMENT OF HEARINGS 

July 3, 1978. 

Cases assigned for hearing, post¬ 
ponement. cancellation, or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected In the 
official docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

No. MC 128273 (Sub-No. 287), Midwestern 
Distribution. Inc., now being assigned for 
September 11. 1978 <1 day), at Philadel¬ 
phia, PA. -in a hearing room to be later 
designated. 

No. MC 143799. Specialty Transport, Inc., 
now being assigned September 12, 1978 <2 
days), at Philadelphia, PA. in a hearing 
room to be later designated. 

No. MC 107615 (Sub-No. 11F), Untco, Inc., 
now being assigned September 14. 1978 (2 
days), at Philadelphia, PA, in a hearing 
room to be later designated. 

MC 75406 (Sub-No. 43), Superior Forward¬ 
ing Co.. Inc, is assigned for hearing July 
17. 1978, at El Dorado, KS. and will be 
held at Holiday Inn. 301 West Hillsboro 
Street 

MC 139761 (Sub-No. 3), George Hand & J. 
R. Rutherford, d.b.a. H & R Trucking, is 
assigned for hearing July 19. 1978. at 
Amarillo. TX. and will be held at Main 
Court Room, U.S. Courthouse and Federal 
Building. 205 East 5th Street. 

No. MC 121654 (Sub-No. 9). Coastal Trans¬ 
port & Trading Co., and No. MC 142207 
(Sub-No. 12). Gulf Coast Truck Services, 
Inc., now being assigned September 26. 
1978 (9 days), at New Orleans. LA. in a 
hearing room to be later designated. 

No. MC 103993 (Sub-No. 914), Morgan 
Drive-Away. Inc., now being assigned Sep¬ 
tember 26, 1978 (1 day), at Little Rock. 


AR. in a hearing room to be later desig¬ 
nated. 

No. MC 114211 (Sub-No. 334). Warren 
Transport. Inc., now being assigned Sep¬ 
tember 27. 1978 (3 days), at Little Rock, 
AR. in a hearing room to be later desig¬ 
nated. 

No. MC 111231 (Sub-No. 221), Jones Truck 
Lines, Inc., now being assigned October 2, 
1978 (1 week), at Little Rock. AR. in a 
hearing room to be later designated. 

No. MC 11457 (Sub-No. 331), Dart Transit 
Co., is now assigned for hearing Septem¬ 
ber 12, 1978 (1 day), at St. Paul. MN, at a 
location to be later designated. 

No. MC 74321 (Sub-No. 142F). B. F. Walker. 
Inc., is now assigned for hearing Septem¬ 
ber 13. 1978 (1 day), at St. Paul, MN.. at a 
location to be later designated. 

No. MC 59367 (Sub-No. 116F), Decker Truck 
Line, Inc., is now assigned for hearing Sep¬ 
tember 14. 1978 (1 day), at St. Paul, MN. 
at a location to be later designated. 

No. MC 129387 (Sub-No. 41). Payne Trans¬ 
portation, Inc., is now assigned for hear¬ 
ing September 15, 1978 (1 day), at St. 
Paul, MN, at a location to be later desig¬ 
nated. 

No. MC 118142 (Sub-No. 165). M. Bruenger 
& Co., Inc., now being assigned September 
12. 1978 (1 day), at Kansas City, MO. in a 
hearing room to be later designated. 

MC 118535 (Sub-No. 110). Tiona Truck Line. 
Inc., now being assigned September 13. 
1978 (3 days), at Kansas City, MO. in a 
hearing room to be later designated. 

MC 135797 (Sub-No. 93), J. B. Hunt Trans¬ 
portation, Inc., now being assigned Sep¬ 
tember 18. 1978 (1 day), at Kansas City, 
MO, in a hearing room to be later desig¬ 
nated. 

MC 115841 (Sub-No. 608F), Colonial Refrig¬ 
erated Transportation. Inc., now being as¬ 
signed September 19, 1978, at Kansas 
City, MO, in a hearing room to be later 
designated. 

MC 52460 (Sub-No. 199), Ellex Transporta¬ 
tion. Inc.; MC 112822 (Sub-No. 436), Bray 
Lines. Inc.; MC 114632 (Sub-No. 119), 
Apple Lines, Inc.; MC 117119 (Sub-No. 
654). Willis Shaw Frozen Express. Inc.; 
MC 117815 (Sub-No. 266), Pulley Freight 
Lines, Inc.; MC 117954 (Sub-No. 25), H. L. 
Herrin. d.b.a. H. L. Herrin Trucking Co.; 
MC 118142 (Sub-No. 155), M. Bruenger & 
Co.. Inc.; MC 119741 (Sub-No. 83). Green 
Field Transport Co.. Inc.; MC 120181 
(Sub-No. 7). Main Line Hauling Go.. Inc.; 
MC 134286 (Sub-No. 29). Illini Express, 
Inc.; MC 134477 (Sub-No. 189). Schanno 
Transportation. Inc; MC 134755 (Sub-No. 
113). Charter Express, Inc.; MC 139495 
(Sub-No. 267), National Carriers, Inc.; MC 
140033 (Sub-No. 31), Cox Refrigerated Ex¬ 
press, Inc.; MC 143701, William Oberste, 
Inc.; MC 143702, All Freight Systems, Inc.; 
and MC 144004. John Treff, Jr.. d.b.a. 
Treff Trucking., now assigned continued 
hearing September 20. 1978 (3 days), at 
Kansas City, MO. in a hearing room to be 
later designated. 

No. MC 41404 (Sub-No. 130), Argo-Coilier 
Truck Lines Corp., is now assigned for 
hearing September 18, 1978 (3 days), at 
Milwaukee. WI. at a location to be later 
designated. 

No. MC 112822 (Sub-No. 437), Bray Lines 
Inc., and MC 141033 (Sub-No. 36F), Conti¬ 
nental Contract Carter Corp., now being 
assigned September 12, 1978 (1 day), at 
San Francisco. CA. in a hearing room to 
be later designated. 

No. MC 125996 (Sub-No. 53). Road Runner 
Trucking. Inc., now being assigned Sep¬ 


tember 13, 1978 (1 day), at San Francisco, 
CA. in a hearing room to be later designat¬ 
ed. 

No. MC 143546, Atlantic Marketing Cooper¬ 
ative Association, now being assigned Sep¬ 
tember 14, 1978 (1 day), at San Francisco. 
CA in a hearing room to be later designat¬ 
ed. 

No. MC 124947 (Sub-No. 98), Machinery 
Transports. Inc., now being assigned Sep¬ 
tember 15, 1978 (1 day), at San Francisco, 
CA in a hearing room to be later designat¬ 
ed. 

No. MC 107012 (Sub-No. 259), North Ameri¬ 
can Van Lines, Inc., now being assigned 
September 18, 1978 (3 days), at San Fran¬ 
cisco. CA. In a hearing room to be later 
designated. 

No. MC 144268. Barney Hirson. d.b.a. B. 
Hirson Trucking, now being assigned Sep¬ 
tember 21. 1978 (2 days), at San Francisco. 
CA. in a hearing room to be later designat¬ 
ed 

No. MC 75421 (Sub-No. 140), B. F. Walker. 
Inc., and MC 125433 (Sub-No. 115), F-B 
Truck Line Co., now being assigned Sep¬ 
tember 25, 1978 (1 week), at San Francis¬ 
co, CA in a hearing room to be later desig¬ 
nated. 

MC 115841 (Sub-No. 577). Colonial Refriger¬ 
ated Transportation. Inc., now being as¬ 
signed September 6. 1978 (1 day), at Nash¬ 
ville.. TN, in a hearing room to be later 
designated. 

MC l£157 (Sub-No. 50F). McCormack's 
Highway Transportation, Inc., now being 
assigned September 7, 1978 (1 day), at 
Nashville, TN. in a hearing room to be 
later designated. 

MC 61592 (Sub-No. 408), Jenkins, Truck 
Line. Inc.; MC 61592 (Sub-No. 417F). Jen¬ 
kins Truck Line, Inc.; and MC 117574 
(Sub-No. 291), Daily Express, Inc., now 
being assigned September 8, 1978 (1 day), 
at Nashville, TN, in a hearing room to be 
later designated. 

MC 73165 (Sub-No. 435F), Eagle Motor 
Lines, Inc., now being assigned September 
11, 1978 (1 day), at Nashville, TN, in a 
hearing room to be later designated. 

MC 115841 (Sub-No. 578). Colonial Refriger¬ 
ated Transportation, Inc., now being as¬ 
signed September 12, 1978. at Nashville. 
TN. in a hearing room to be later desig¬ 
nated. 

MC 114569 (Sub-No. 201). Shaffer Trucking, 
Inc.; MC 128273 (Sub-No. 274). Midwest¬ 
ern Distribution Inc., now being assigned 
September 14. 1978. at Nashville. TN. in a 
hearing room to be later designated. 

No. MC 1263 (Sub-No. 25). McCarty Truck 
Line, Inc.; No. MC 2052 (Sub-No. 10). Blair 
Transfer. Inc.; No. MC 113651 (Sub-No. 
205), Indiana Refrigerated Lines, Inc.; No. 
MC 115180 (Sub-No. 97). Onley Refriger¬ 
ated Transportation, Inc.; No. MC 118142 
(Sub-No. 141). M. Bruenger 6c Co., Inc.; 
No. MC 119765 (Sub-No. 43), Eight Way 
Xpress, Inc.; No. MC 123389 (Sub-No. 33). 
Crouse Cartage Co.; No. MC 135874 (Sub- 
No. 66). LTL Perishables. Inc.; No. MC 
139850 (Sub-No. 8). Four Star Transporta¬ 
tion, Inc.; No. MC 139999 (Sub-No. 19). 
Red-Feather Fast Freight, Inc.; and No. 
MC 133119 (Sub-No. 108), Heyl Truck 
Lines. Inc., are now assigned for hearing 
September 21, 1978 (2 days), at Omaha. 
NE. at a location to be later designated. 

MC 115669 (Sub-No. 165), Dahlsten Truck 
Line, Inc., is assigned for hearing July 31. 
1978. at Kansas City. MO. and will be held 
at Room 609, Federal Office Building. 911 
Walnut Street. 
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MC 53965 (Sub-No. 133), Graves Truck Line. 
Inc., is assumed for hearing July 24. 1978, 
at Oklahoma City. OK, and will be held at 
Room 637, New Federal Building, North¬ 
west 5th and Robinson. 

MC 142760 (Sub-No. 1). Data Processing 
Maintenance, Inc., d.b.a. Luxury Coaches, 
Is assigned for hearing July 19, 1978, at 
Houston. TX, and will be held at Creditors 
Meeting Room, 7th floor. Federal Build¬ 
ing, 515 Rusk Avenue. 

MC 111545 (Sub-No. 238), Home Transpor¬ 
tation Co.. Inc., is assigned for hearing 
July 24, 1978, at Dallas, TX, and will be 
held at Room 5A15-17, Federal Building, 
1100 Commerce Street. 

No. MC 121496 (Sub-No. 7). Cango Corp., is 
now assigned for hearing September 19. 
1978 (1 day), at Dallas, TX, at a location 
to be later designated. 

MC 124947 (Sub-No. 89). Machinery Trans¬ 
ports, Inc., is now assigned for hearing 
September 20, 1978 (1 day), at Dallas, TX, 
at a location to be later designated. 

MC 25798 (Sub-No. 298), Clay Hyder Truck¬ 
ing Lines, Inc.; No. MC 95540 (Sub-No. 
992), Watkins Motor Lines, Inc.; No. MC 
105813 (Sub-No. 227), Belford Trucking 
Co.. Inc.; No. MC 107515 (Sub-No. 1110), 
Refrigerated Transport Co., Inc.; No. MC 
113651 (Sub-No. 236), Indiana Refrigerat¬ 
ed Lines, Inc.; No. MC 114045 (Sub-No. 
488). Trans-Cold Express. Inc.; No. MC 
116763 (Sub-No. 387). Carl Subler Truck¬ 
ing. Inc. and No. MC 143386 (Sub-No. 1), 
RC Cola-7 Up Bottling Co. of HGN, Inc., 
are now assigned for hearing September 
21, 1978 (2 days), at Dallas, TX, at a loca¬ 
tion to be later designated. 

No. MC 119988 (Sub-No. 133F), Great West¬ 
ern Trucking Co., Inc., is now assigned for 
hearing September 25, 1978 (1 day), at 
Dallas, TX. at a location to be later desig¬ 
nated. 

No. MC 60014 (Sub-No. 66), Aero Trucking, 
Inc., and No. MC 123048 (Sub-No. 393F), 
Diamond Transportation System. Inc., are 
now assigned for hearing September 26. 
1978 (1 day), at Dallas, TX. at a location 
to be later designated. 

No. MC 13250 (Sub-No. 139), J. H. Rose 
Truck Line. Inc., and No. MC 73165 (Sub- 
No. 426). Eagle Motor Lines, Inc., are now 
assigned for hearing September 27. 1978 
<1 day), at Dallas, TX, at a location to be 
later designated. 

No. MC 43867 (Sub-No. 40), A. Leander 
McAlister Trucking Co., and No. MC 
105984 (Sub-No. 18). John B. Barbour 
Trucking Co., are now assigned for hear¬ 
ing September 28. 1978 (2 days), at Dallas. 
TX. at a location to be later designated. 

Nancy L. Wilson, 
Acting Secretary. 
IFR Doc. 78-18795 Filed 7-6-78; 8:45 am) 


[7035-01] 

FOURTH SECTION APPLICATIONS FOR RELIEF 

June 3. 1978. 

These applications for long-and- 
short-haul relief have been filed with 
the ICC. 

Protests are due at the ICC within 
15 days from the date of publication of 
this notice. 

PSA No. 43571, Hoegh Container 
Lines (No. 1), intermodal rates on gen¬ 


eral commodities in containers, be¬ 
tween rail carriers’ terminals at U.S. 
Pacific Coast ports, on the one hand, 
and, on the other, ports in the United 
Kingdom, Scandinavia, and Continen¬ 
tal Europe, by way of New Orleans, 
LA, Galveston and Houston, TX, in its 
tariffs Nos. 2 and 3, ICC Nos. 2 and 3, 
respectively, effective July 22, 1978. 
Grounds for relief—Water competi¬ 
tion. 

FSA No. 43572, Traffic Executive As¬ 
sociation—Eastern Railroads, Agent 
(E.R. No. 3071), rates on plastic arti¬ 
cles. between points in official terri¬ 
tory, in sup. 187 to its tariff E-2009-I, 
ICC C-1008, effective July 22, 1978. 
Grounds for relief—Revised rate struc¬ 
ture. 

By the Commission. 

Nancy L. Wilson, 

Acting Secretary . 

[FR Doc. 78-18794 Filed 7-6-78; 8:45 am) 


[7035-01] 

IRREGULAR-ROUTE MOTOR COMMON CARRI¬ 
ERS OF PROPERTY—ELIMINATION OF GATE¬ 
WAY LETTER NOTICES 

June 30,1978. 

The following letter-notices of pro¬ 
posals to eliminate gateways for the 
purpose of reducing highway conges¬ 
tion, alleviating air and noise pollu¬ 
tion, minimizing safety hazards, and 
conserving fuel have been filed with 
the Interstate Commerce Commission 
under the Commission’s Gateway 
Elimination Rules (49 CFR 1065), and 
notice thereof to all interested persons 
is hereby given as provided in such 
rules. 

An original and two copies of pro¬ 
tests against the proposed elimination 
of any gateway herein described may 
be filed with the Interstate Commerce 
Commission on or before July 17, 1978. 
A copy must also be served upon appli¬ 
cant or its representative. Protests 
against the elimination of a gateway 
will not operate to stay commence¬ 
ment of the proposed operation. 

Successively filed letter-notices of 
the same carrier under these rules will 
be numbered consecutively for conven¬ 
ience in identification. Protests, if any, 
must refer to such letter-notices by 
number. 

The following applicants seek to op¬ 
erate as a common carrier, by motor 
vehicles, over irregular routes. 

No. MC 56383 (Sub-No. El), filed 
June 6, 1975. Applicant: KESSELL 
TRANSFER <fc STORAGE CO., P.O. 
Box 7408, Colorado Springs. CO 80933. 
Applicant’s representative: Charles J. 
Kimball, Suite 350, Capitol Life 
Center, Denver, CO 80203. Household 
goods , as defined by the Commission, 
(1) between those points in WY on and 
south of U.S. Hwy 30 and 30S, on the 


one hand, and. on the other, points in 
MO on, east, and north of a line begin¬ 
ning at the AR-MO State line, then 
along U.S. Hwy 65 to junction MO 
Hwy 13, then along MO Hwy 13 to 
junction U.S. Hwy 69, then along U.S. 
Hwy 69 to the IA-MO State line; 
points in IA on and east of a line be¬ 
ginning at the IA-MO State line, then 
along U.S. Hwy 169 to the MN-IA 
State line and points in IL. (2) Be¬ 
tween points in WY on. north and east 
of a line beginning at the NE-WY 
State line, then along WY Hwy 20 to 
junction U.S. Hwy 26, then along U.S. 
Hwy 26 to the ID-WY State line, on 
the one hand, and, on the other, 
points in IL; points in the Kansas City, 
KS commercial zone: points in MO on 
and east of a line beginning at the KS- 
MO State line, and extending along 
the state line to Interstate Hwy 29. 
then along Interstate Hwy 29 to junc¬ 
tion U.S. Hwy 169, then along U.S. 
Hwy 169 to the IA-MO State line: and 
points in IA on, east and south of a 
line beginning at the IA-MO State 
line, then along U.S. Hwy 169 to junc¬ 
tion U.S. Hwy 30, then along U.S. Hwy 
30 to junction IA Hwy 14, then along 
IA Hwy 14 to junction U.S. Hwy 20. 
then along U.S. Hwy 20 to the IA-IL 
State line. Gateway eliminated: Des 
Moines, IA. 

No. MC 108119 (Sub-No. E47), filed 
April 24, 1978. Applicant: E. L 

MURPHY TRUCKING CO.. P.O. Box 
43010, St. Paul, MN 55164. Applicant s 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size or weight, require special 
handling, and related parts, materials, 
and supplies when their transporta¬ 
tion is incidental to the transportation 
by carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling or which are metal and 
metal articles, or self-propelled arti¬ 
cles, each weighing 15,000 pounds or 
more, and related machinery, tools, 
parts and supplies moving in connec¬ 
tion therewith, or such commodities as 
are contractors’ equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials, supplies, and equipment 
used or useful in road construction, 
mining, logging and sawmill oper¬ 
ations. between points in IN on and 
north of U.S. Hwy 30, on the one 
hand, and, on the other, points in AZ, 
CA. ID, NV. UT, WA, WY, OR, points 
in CO on, north and west of a line ex¬ 
tending from the CO-KS State line 
westerly along U.S. Hwy 50 to La- 
Junta, CO. then southwest along U.S. 
Hwy 350 to Trinidad, CO, then south 
along U.S. Hwy 85 to the CO-NM 
State line, points in NM on and west 
of a line extending south from the 
NM-CO State line along U.S. Hwy 85 
to Ribera, NM, then south along NM 
Hwy 3 to Duran, NM, then south 
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along U.S. Hwy 54 to the NM-TX 
State line, and points in El Paso 
County, TX. Gateway eliminated: 
Points in MN. 

No. MC 108119 (Sub-No. E48), filed 
April 24, 1978. Applicant: E. L. 

MURPHY TRUCKING CO.. P.O. Box 
43010, St. Paul, MN 55164. Applicant's 
representative: Mark E. Moser (same 
as above). Commodities , which be¬ 
cause of size or weight, require special 
handling, and related parts, materials , 
and supplies when their transporta¬ 
tion is incidental to the transportation 
by carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling or which are metal and 
metal articles, or self-propelled arti¬ 
cles, each weighing 15,000 pounds or 
more, and related machinery tools , 
parts and supplies moving in connec¬ 
tion therewith or such commodities as 
are contractor's equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials, supplies, and equipment 
used or useful in road construction, 
mining, logging and sawmill oper¬ 
ations, between points in IN south of 
U.S. Hwy 30 and points on and north 
of a line extending from the IL-IN 
State line east along U.S. Hwy 24 to 
junction U.S. Hwy 30 at Fort Wayne, 
IN, on the one hand, and, on the 
other, points in AZ, CA, ID, NV, OR. 
UT. WA, WY, and points in CO on, 
north and west of a line extending 
from the CO-NE State line south 
along CO Hwy 113 to junction U.S. 
Hwy 138, then south along U.S. Hwy 
138 to Sterling, CO, then southwest 
along U.S. Hwy 6 to Denver, CO, then 
southwest along U.S. Hwy 285 to junc¬ 
tion CO Hwy 291, then south along 
CO Hwy 291 to Salida, CO, then west 
along U.S. Hwy 50 to Montrose. CO. 
then south along U.S. Hwy 550 to the 
CO-NM State line. Gateway eliminat¬ 
ed: points in MN. 

No. MC 108119 (Sub-No. E49). filed 
April 24, 1978. Applicant: E. L. 

MURPHY TRUCKING CO., P.O. Box 
43010, St. Paul, MN 55164. Applicant's 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size or weight, require special 
handling, and related parts, materials, 
and supplies when their transporta¬ 
tion is incidental to the transportation 
by carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling or which are metal and 
metal articles, or self-propelled arti¬ 
cles, each weighing 15,000 pounds or 
more, and related machinery tools, 
parts and supplies moving in connec¬ 
tion therewith or such commodities as 
are contractor's equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials, supplies, and equipment 


used or useful in road construction, 
mining, logging and sawmill oper¬ 
ations, between points in IN on and 
north of Interstate Hwy 74 and south 
of a line extending from the IL-IN 
State line east along U.S. Hwy 24 to 
Fort Wayne, IN, then east along U.S. 
Hwy 30 to the IN-OH State line, on 
the one hand, and, on the other, 
points in AZ on and west of a line ex¬ 
tending southwest from the AZ-NM 
State line along U.S. Hwy 160 to junc¬ 
tion U.S. Hwy 89, then south along 
U.S. Hwy 89 to Flagstaff. AZ, then 
south along Interstate Hwy 17 to 
Phoenix, AZ, then south along U.S. 
Hwy 89 to the AZ-MX State line, 
points in CO on. north and west of a 
line extending from the CO-WY State 
line south along U.S. Hwy 87 to junc¬ 
tion U.S. Hwy 34, then west along U.S. 
Hwy 34 to Granby. CO. then west 
along U.S. Hwy 40 to Craig, CO, then 
south along CO Hwy 789 to Rifle, CO, 
then west along U.S. Hwy 6 to the CO- 
UT State line, points in WY on, north 
and west of a line extending from the 
NE-WY State line west along WY 
Hwy 151 to junction U.S. Hwy 85, then 
south along U.S. Hwy 85 to the CO- 
WY State line, points in CA. ID, NV, 
OR, UT and WA. Gateway eliminated: 
Points in MN. 

No. MC 108119 (Sub-No. E50), filed 
April 24. 1978. Applicant: E. L. 

MURPHY TRUCKING CO.. P.O. Box 
43010. St. Paul, MN 55164. Applicant's 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size .or weight, require special 
handling, and related parts, materials, 
and supplies when their transporta¬ 
tion is incidental to the transportation 
by carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or which are metal and 
metal articles, or self-propelled arti¬ 
cles, each weighing 15,000 pounds or 
more, and related machinery, tools, 
parts, and supplies moving in connec¬ 
tion therewith, or such commodities as 
are contractors' equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials* supplies, and equipment 
used or useful in road construction, 
mining, logging, and sawmill oper¬ 
ations, between points in IN south of 
Interstate Hwy 74, on the one hand, 
and, on the other, points in CA on, 
north and west of a line extending 
from the CA-NV State line southwest 
along Interstate Hwy 15 to junction 
U.S. Hwy 395, then south along U.S. 
Hwy 395 to the city limits of San 
Diego, CA, and points within the com¬ 
mercial zone of San Diego, points in 
NV on, north and west of a line ex¬ 
tending from the AZ-NV State line 
west along U.S. Hwy 93 to Alunite, 
NV. then south along U.S. Hwy 95 to 
Searchlight, NV. then west along NV 
Hwy 68 to the CA-NV State line. 


points in UT on, north and west of a 
line extending from the UT-WY State 
line south along UT Hwy 44 to Vernal, 
UT, then west along U.S. Hwy 40 to 
Myton, UT, then south along UT Hwy 
53 to junction U.S. Hwy 50, then west 
along U.S. Hwy 50 to Thistle, UT. then 
south along U.S. Hwy 89 to Sevier. UT, 
the west along UT Hwy 4 to Cove 
Fort, UT, then south along U.S. Hwy 
91 to the AZ-UT State line, points in 
WY on, north and west of a line ex¬ 
tending from the NE-WY State line 
west along U.S. Hwy 26 to Torrington. 
WY, then southwest along U.S. Hwy 
85 to Junciton U.S. Hwy 87, then south 
along U.S. Hwy 87 to the CO-WY 
State line, including points in the 
Cheyenne, WY commercial zone, and 
points in ID, OR. and WA. Gateway 
eliminated: Points in MN. 

No. MC 108119 (Sub-No. E51), filed 
April 24. 1978. Applicant: E. L. 

MURPHY TRUCKING CO., P.O. Box 
43010, St. Paul. MN 55164. Applicant's 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size or weight, require special 
handling, and related parts, materials, 
and supplies when their transporta¬ 
tion is incidental to the transportation 
by carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or which are metal and 
metal articles, or self-propelled arti¬ 
cles. each weighing 15,000 pounds or 
more, and related machinery, tools, 
parts, and supplies moving in connec¬ 
tion therewith, or such commodities as 
are contractors’ equipment, heavy and 
bulky articles, machinery, and ma¬ 
chine parts, articles requiring special¬ 
ized handling or rigging, and machin¬ 
ery, materials, supplies, and equip¬ 
ment used or useful in road construc¬ 
tion. mining, logging, and sawmill op¬ 
erations, between all points in MI lo¬ 
cated in the Upper Peninsula of MI, 
on the one hand, and. on the other 
points in AR on and west of a line be¬ 
ginning at the AR-LA State line north 
along U.S. Hwy 167 to Little Rock, AR. 
then north along U.S. Hwy 65 to the 
AR-MO State line, points in LA on 
and west of LA Hwy 23 beginning at 
the Gulf of MX extending northwest 
to New Orleans, LA, then northwest 
along U.S. Hwy 61 to Baton Rouge. 
LA, then west along U.S. Hwy 190 to 
junctiuon U.S. Hwy 71, then north 
along U.S. Hwy 71 to junction U.S. 
Hwy 167. then north along U.S. Hwy 
167 to the AR-LA State line, points in 
MO on and west of U.S. Hwy 65, 
points in AZ, CA. CO. ID. KS, NV. 
NM. OK. OR. TX, UT, WA. and WY. 
Gateway eliminated: Points in MN. 

No. MC 108119 (Sub-No. E52), filed 
April 24, 1978. Applicant: E. L. 

MURPHY TRUCKING CO.. P.O. Box 
43010, St. Paul. MN 55164. Applicant's 
representative: Mark E. Moser (same 
as above). 
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Commodities, which because of size 
or weight, require special handling, 
and related parts, materials, and sup¬ 
plies when their transportation is inci¬ 
dental to the transportation by carrier 
of commodities which by reason of size 
or weight, require special handling, or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors’ 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies. and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points in 
MI located in the Lower Peninsula of 
MI, on the one hand, and, on the 
other, points in AZ, CA. CO. ID, NV. 
KM, OR, UT, WA, WY and points in 
TX on and south of a line extending 
from the NM-TX State line along TX 
Hwy 18 to Port Stockton, TX, then 
east along U.S. Hwy 290 to junction, 
TX. then southeast along Interstate 
Hwy 10 to San Antonio, TX, then 
southeast along U.S. Hwy 181 to the 
Gulf of Mexico. Gateway eliminated: 
Points in MN. 

No. MC 108119 (Sub-No. E53), filed 
April 24, 1978. Applicant: E. L. 

MURPHY TRUCKING CO., P.O. Box 
43010, St. Paul, MN 55164. Applicant’s 
representative: Mark E. Moser (same 
as above). 

Commodities, which because of size 
or weight, require special handling, 
and related parts, materials, and sup¬ 
plies when their transportation is inci¬ 
dental to the transportation by carrier 
of commodities which by reason of size 
or weight, require special handling, or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors’ 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies. and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points in 
MO on and north of U.S. Hwy 36 and 
on and west of MO Hwy 5. on the one 
hand, and, on the other, points in CA 
on, north and west of a line extending 
from the CA-NV State line along U.S. 
Hwy 6 to Bishop, CA, then south 
along U.S. Hwy 395 to Rialto. CA, 
then west along Interstate Hwy 10 to 
LaVerne, CA, then south along CA 
Hwy 57 to Fullerton, CA. then south 
along CA Hwy 72 to the Pacific Ocean, 
including the commercial zone of 
Santa Ana, CA; points in CT on and 
north of a line extending from the At¬ 
lantic Ocean north along CT Hwy 85 


to junction CT Hwy 66, then west 
along CT Hwy 66 to Waterbury, CT, 
then west along Interstate Hwy 84 to 
the CT-NY State line; points in ID on 
and west of a line extending southwest 
along the ID-WY State line along U.S. 
Hwy 191 to junction Interstate Hwy 
15W, then west along Interstate Hwy 
15W to junction Interstate Hwy 80N, 
then south along Interstate Hwy 80N 
to the ID-UT State line; points in NV 
on and west of a line extending from 
the NV-OR State line south along 
U.S. Hwy 95 to Winnemucca, NV, then 
east along U.S. Hwy 40 to Battle 
Mountain. NV. then south along NV 
Hwy 8A to junction U.S. Hwy 6, then 
west along U.S. Hwy 6 to the CA-NV 
State line; point^in NY on, north and 
east of a line extending from the CT- 
NY State line along Interstate Hwy 84 
to junction NY Hwy 17, then north¬ 
west along NY Hwy 17 to Deposit, NY, 
then north along NY Hwy 8 to Utica, 
NY. then north along NY Hwy 14 to 
Watertown. NY, then west on NY Hwy 
3 to Lake Ontario; points in WY on 
and north of a line extending from the 
SD-WY State line west along U.S. 
Hwy 16 to Worland, WY, then south 
along U.S. Hwy 20 to Shoshoni, WY, 
then along U.S. Hwy 26 to Riverton, 
WY, then southwest along WY Hwy 
789 to Lander, WY, then northwest 
along U.S. Hwy 287 to junction U.S. 
Hwy 89, then west along U.S. Hwy 289 
to the ID-WY State line; points in 
ME. MA, NH, OR. RI, VT and WA. 
Gateway eliminated: Points in MN. 

No. MC 108119 (Sub-No. E54), filed 
April 24, 1978. Applicant: E. L. 

MURPHY TRUCKING CO., P.O. Box 
43010, St. Paul, MN 55164. Applicant’s 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size or weight, require special 
handling, and related parts, materials, 
and supplies when their transporta¬ 
tion is incidental to the transportation 
by carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling or which are metal and 
metal articles, or self-propelled arti¬ 
cles, each weighing 15,000 pounds or 
more, and related machinery tools, 
parts, and supplies moving in connec¬ 
tion therewith, or such commodities as 
are contractors’ equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials, supplies, and equipment 
used or useful in road construction, 
mining, logging and sawmill oper¬ 
ations, between points in MO on and 
north of U.S. Hwy 36 and east of MO 
Hwy 5, on the one hand, and, on the 
other, points in CA on, north and west 
of a line extending from the CA-NV 
State line west along UJS. Hwy 6 to 
Bishop, CA, then south along U.S. 
Hwy 395 to Riverside, CA, then west 
along CA Hwy 91 to junction CA Hwy 
55, then south along CA Hwy 55 to the 


Pacific Ocean; points in NV on and 
north of a line extending from the 
NV-UT State line southwest along 
U.S. Alt Hwy 50 to Ely, NV, then west 
along U.S. Hwy 6 to the CA-NV State 
line; points in UT on, west and north 
of a line extending from the ID-UT 
State line south along U.S. Hwy 89 to 
Salt Lake City, UT, then west along 
U.S. Hwy 40 to the NV-UT State line; 
points in ID, OR, WA and WY (except 
those in Uinta, Sweetwater, Carbon, 
Albany, Platte, Laramie, Niobrara and 
Goshen Counties). Gateway eliminat¬ 
ed: Points in MN. 

No. MC 108199 (Sub-No. E55). filed 
April 24, 1978. Applicant: E. L 

MURPHY TRUCKING CO.. P.O. Box 
43010, St. Paul. MN 55164. Applicant's 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size or weight, require special 
handling, and related parts, materials, 
and supplies when their transporta 
tion is incidental to the transportation 
by carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or which are metal and 
metal articles, or self-propelled arti¬ 
cles, each weighing 15,000 pounds or 
more, and related machinery, tools, 
parts, and supplies moving in connec¬ 
tion therewith, or such commodities as 
are contractors’ equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials, supplies, and equipment 
used or useful in road construction, 
mining, logging, and sawmill oper¬ 
ations, between points in that portion 
of MO beginning at the KS-MO State 
line, south of U.S. Hwy 36, then east 
along to junction MO Hwy 5, on and 
west of MO Hwy 5 extending south 
along to junction U.S. Hwy 40, then on 
and south of U.S. Hwy 40 extending 
east to Columbia. MO, then on and 
west of U.S. Hwy 63 to Rolla, MO, 
then on and north of U.S. Hwy 66 ex¬ 
tending west to Lebanon, MO, then on 
and north of MO Hwy 32 to Buffalo, 
MO, then on and north of MO Hwy 13 
to Collins, MO, then on and north of 
U.S. Hwy 54 to the KS-MO State line, 
except points in the commercial zone 
of Kansas City. MO, on the one hand, 
and, on the other, points in CA in and 
north of the counties of Alpine, Tuo¬ 
lumne, Mariposa, Merced, Santa Clara, 
and points in Monterey County on and 
west of U.S. Hwy 101 south to Salinas, 
CA. then west along CA Hwy 68 to the 
Pacific Ocean; points in ID on and 
west of a line extending southwest 
from the ID-WY State line along U.S. 
Hwy 191 to junction Interstate Hwy 
15W, then west along Interstate Hwy 
15W to junction Interstate Hwy 80N, 
then along Interstate Hwy 80N to the 
ID-UT State line; points in NV on, 
north, and west of a line extending 
from the ID-NV State line south along 
U.S. Hwy 93 to Wells, NV. then west 
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along U.S. Hwy 40 to Winnemucca, 
NV. then south along U.S. Hwy 95 to 
Fallon, NV, then west along U.S. Hwy 
50 to Carson City, NV, then west along 
U.S. Hwy 50 to the NV-CA State line; 
points in WY on, north and west of a 
line extending from the NE-WY State 
line west along U.S. Hwy 20 to Casper, 
WY. then southwest along WY Hwy 
220 to Muddy Gap, WY, then north¬ 
west along U.S. Hwy 287 to junction 
U.S. Hwy 89. then south along U.S. 
Hwy 89 to the ID-WY State line; 
points in OH and WA. Gateway elimi¬ 
nated: Points In MN. 

No. MC 108119 (Sub-No. E56). filed 
April 24, 1978. Applicant: E. L. 

MURPHY TRUCKING CO., P.O. Box 
43010, St. Paul. MN 55164. Applicant's 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size or weight, require special 
handling, and related parts, materials, 
and supplies when their transporta¬ 
tion is incidental to the transporta¬ 
tion by carrier of commodities, which 
by reason of size or weight, require 
special handling or which are metal 
and metal articles, or self-propelled ar¬ 
ticles, each weighting 15,000 pounds or 
more, and related machinery, tools, 
parts, and supplies moving in connec¬ 
tion therewith or such commodities as 
are contractors' equipment, heavy and 
bulky articles, machinery, and ma¬ 
chine parts, articles requiring special¬ 
ized handling or rigging, and machin¬ 
ery, materials, supplies, and equip¬ 
ment used of useful in road construc¬ 
tion, mining, logging and sawmill oper¬ 
ations, between points in that portion 
of MO beginning at the IL-MO State 
line south of a line extending west on 
U.S. Hwy 36 to junction MO Hwy 5, 
then east along MO Hwy 5 to junction 
U.S. Hwy 40, then north along U.S. 
Hwy 40 to Columbia, MO. then east 
along U.S. Hwy 63 extending south to 
Rolla, MO, then on and north of U.S. 
Hwy 66 extending east to junction MO 
Hwy 8, then on and north of MO Hwy 
8 extending east to Potosi, MO, then 
on and east of MO Hwy 21 extending 
southeast to Ironton, MO, then on and 
north of MO Hwy 72 to Jackson, MO. 
then on and east of U.S. Hwy 61 ex¬ 
tending southeast to the MO-IL State 
line at Cape Girardeau, MO. except 
points within the St. Louis commercial 
zone, on the one hand, and, on the 
other, points in CA on, west and north 
of a line extending from the CA-NV 
State line west along U.S. Hwy 6 to 
Bishop, CA, then south along U.S. 
Hwy 395 to Perris, CA, then west 
along CA Hwy 74 to the Pacific Ocean; 
points in NV on and north of a line ex¬ 
tending southwest from the NV-UT 
State line along U.S. alt Hwy 50 to 
Ely. NV, then west along U.S. Hwy 6 
to the CA-NV State line; points in UT 
on and north of a line extending west 
and south from the UT-WY State line 
along U.S. Hwy 189 to junction U.S 


Hwy 50, then west along U.S. Hwy 50 
to Silver City, UT, then north along 
UT Hwy 36 to junction U.S. Hwy 40, 
then west along U.S. Hwy 40 to the 
NV-UT State line; points in WY on 
and north of a line extending along 
from the NE-WY State line west along 
U.S. Hwy 20 to Casper. WY. then 
southwest along WY Hwy 220 to 
Muddy Gap, WY, then west along U.S. 
Hwy 287 to Junction WY Hwy 28 to 
Farson, WY. then via unnumbered 
road west from Farson, WY to Emi¬ 
grant Springs, WY, then south- along 
U.S. Hwy 189 to the UT-WY State 
line; points in ID and OR. Gateway 
eliminated: Points in MN. 

No. MC 108119 (Sub-No. E57), filed 
April 24, 1978. Applicant: E. L. 

MURHPY TRUCKING CO.. P.O. Box 
43010, St. Paul, MN 55164. Applicant's 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size or weight, require special 
handling, and related parts, materials, 
and supplies when their transporta¬ 
tion is incidental to the transportation 
by carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or which are metal and 
metal articles, or self-propelled arti¬ 
cles, each weighing 15,000 pounds or 
more, and related machinery tools, 
parts , and supplies moving in connec¬ 
tion therewith or such commodities as 
are contractors’ equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials, supplies, and equipment 
used or useful in road construction, 
mining, logging and sawmill oper¬ 
ations, between points in MO south of 
a line extending from the MO-KS 
State line along U.S. Hwy 54 east to 
Collins, MO, then along MO Hwy 13 
southeast to Bolivar, MO, then east 
along MO Hwy 32 to Lebanon, MO, 
then northeast along U.S. Hwy 66 to 
Rolla, MO, then on and west of U.S. 
Hwy 63 extending south to the AR- 
MO State line, on the one hand, and. 
on the other, points in CA in and 
north of the counties of Alpine, Cala¬ 
veras, San Joaquin, Santa Clara and 
Santa Cruz; points in NV on and north 
of a line extending from the NV-UT 
State line west along U.S. Hwy 40 to 
Winnemucca, NV, then south along 
U.S. Hwy 95 to Fallon, NV, then west 
along U.S. Hwy 50 to the CA-NV State 
line; points in UT on, west and north 
of a line extending from the ID-UT 
State line south along U.S. Hwy 89 to 
Salt Lake City, UT. then west along 
U.S. Hwy 40 to the NV-UT State line; 
points in ID, OR. WA, and WY (except 
those in Uinta. Sweetwater, Carbon, 
Albany, Platte, Laramie, Niobrara, and 
Goshen Counties). Gate eliminated: 
Points in MN. 

No. MC 108119 (Sub-No. E58), filed 
April 24, 1978. Applicant: E. L. 


MURPHY TRUCKING CO.. P.O. Box 
43010. St. Paul. MN 55164. Applicant’s 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size or weight, require special 
handling, and related parts, materials, 
and supplies when their transporta¬ 
tion is incidental to the transpsorta- 
tion by carrier of commodities which 
by reason of size or weight, require 
special handling, or which are metal 
and metal articles, or self-propelled ar¬ 
ticles, each weighing 15,000 pounds or 
more, and related machinery, tools, 
parts, and supplies moving in connec¬ 
tion therewith or such commodities as 
are contractors’ equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials, supplies, and equipment 
used or useful in road construction, 
mining, logging and sawmill oper¬ 
ations, between points in MO east of a 
line extending from the AR-MO line 
north along U.S. Hwy 63 to Rolla. MO. 
then south of a line extending east 
from Rolla, MO along U.S. Hwy 66 to 
junction MO Hwy 8, then east along 
MO Hwy 8 to Potosi, MO, then south¬ 
east along MO Hwy 21 to Ironton, 
MO. then east along MO Hwy 72 to 
Jackson, MO, then southeast along 
U.S. Hwy 61 to the IL-MO State line 
at Cape Girardeau, MO, on the one 
hand, and, on the other, points in CA 
on and north of a line extending from 
the CA-NV State line west along CA 
Hwy 88 to Jackson, CA, then south 
along CA Hwy 49 to Mariposa, CA, 
then west along CA Hwy 140 to 
Merced, CA, then south along CA Hwy 
59 to junction CA Hwy 152, then west 
along CA Hwy 152 to Gilroy, CA, then 
south along U.S. Hwy 101 to Salinas, 
CA. then west along CA Hwy 68 to the 
Pacific Ocean; points in NV on, north 
and west of a line extending from the 
NV-UT State line west along U.S. Hwy 
40 to Winnemucca, NV, then south 
along U.S. Hwy 95 to Fallon, NV, then 
west along U.S. Hwy 50 to the CA-NV 
State line; points in UT on, west and 
north of a line extending from the ID- 
UT State line south along U.S. Hwy 89 
to Salt Lake City, UT, then west along 
U.S. Hwy 40 to the NV-UT State line; 
points in WY on and north of a line 
extending from the NE-WY State line 
west along U.S. Hwy 20 to Casper, 
WY, then southwest along WY Hwy 
220 to Muddy Gap, WY. then north¬ 
west along U.S. Hwy 287 to junction 
U.S. Hwy 89. then south along U.S. 
Hwy 89 to the ID-WY State line; 
points in ID. OR, and WA. Gateway 
eliminated: Points in MN. 

No. MC 108119 (Sub-No. E59), filed 
April 24, 1978. Applicant: E. L. 

MURPHY TRUCKING CO.. P.O. Box 
43010, St. Paul. MN 55164. Applicant’s 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size or weight, require special 
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handling, and related parts, materials, 
and supplies when their transporta¬ 
tion is incidental to the transportation 
by carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or which are metal and 
metal articles, or self-propelled arti¬ 
cles, each weighting, 15,000 pounds or 
more, and related machinery tools, 
parts, and supplies moving in connec¬ 
tion therewith, or such commodities as 
are contractors’ equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials, supplies, and equipment 
used or useful in road .construction, 
mining, logging, and sawmill oper¬ 
ations, between points in the St. Louis 
commercial zone, on the one hand, 
and, on the other, points in CA on and 
north of a line extending from the Pa¬ 
cific Ocean, near San Juan Capistrano, 
CA, along CA Hwy 74 to junction U.S. 
Hwy 395, then north along U.S. Hwy 
395 to junction Interstate Hwy 15, 
then northeast along Interstate Hwy 
15 to the CA-NV State line; points in 
the Upper Peninsula of MI; points in 
NV on and north of Interstate Hwy 15; 
points in UT on and west of a line ex¬ 
tending from the AZ-UT State line 
northeast along Interstate Hwy 15 to 
junction UT Hwy 20, then east along 
UT Hwy 20 to U.S. Hwy 89, then north 
along U.S. Hwy 89 to Provo, UT, then 
northeast along U.S. Hwy 189 to the 
UT-WY State line; points in WY on 
and west of a line extending from the 
CO-WY State line north on WY Hwy 
789 to junction Interstate Hwy 80 at 
Creston, WY, then east along Inter¬ 
state Hwy 80 to Rawlins, WY, then 
north along U.S. Hwy 287 to Muddy 
Gap, WY, then northeast along WY 
Hwy 220 to Casper, WY, then east 
along U.S. Hwy 20 to the NE-WY 
State line; points in ID, OR, and WA. 
Gateway eliminated: Points in MN. 

No. MC 108119 (Sub-No. E60). filed 
April 24, 1978. Applicant: E. L. 

MURPHY TRUCKING CO., P.O. Box 
43010, St. Paul, MN 55164. Applicant’s 
representative: Mark E. Moser (same 
as above). Commodities , which be¬ 
cause of size or weight, require special 
handling, and related parts, materials , 
and supplies when their transporta¬ 
tion is incidental to the transportation 
by carrier of commodities which, by 
reason of size or weight, require spe¬ 
cial handling, or which are metal and 
metal articles, or self-propelled arti¬ 
cles, each weighing 15,000 pounds or 
more, and related machinery , tools, 
parts, and supplies moving in connec¬ 
tion therewith, or such commodities as 
are contractors’ equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials, supplies, and equipment 
used or useful in road construction, 
mining, logging, and sawmill oper¬ 


ations, between points in the Kansas 
City. MO, commercial zone, on the one 
hand, and, on the other, points in CA 
on, west and north of a line extending 
from the CA-NV State line west along 
U.S. Hwy 6 to Bishop, CA, then south 
along U.S. Hwy 395 to junction CA 
Hwy 178, then west along CA Hwy 178 
to junction CA Hwy 155, then west 
along CA Hwy 155 to CA Hwy 65, then 
south along CA Hwy 65 to Bakersfield, 
CA, then west along CA Hwy 58 to 
junction CA Hwy 33. then south along 
CA Hwy 33 to Meiners Oaks, CA. then 
southeast along CA Hwy 150 to Santa 
Paula, CA, then east along CA Hwy 
126 to junction Interstate Hwy 5. then 
south to the city limits of Los Angeles, 
CA, and points within the Los Angeles 
commercial zone; points in CT on, 
north and east of a line extending east 
from the CT-NY State line along In¬ 
terstate Hwy 84 to Waterbury, CT, 
then east along CT Hwy 66 to junction 
CT Hwy 16, then east along CT Hwy 
16 to junction CT Hwy 85. then south 
along CT Hwy 85 to New London, CT; 
points in the Upper Peninsula of MI; 
points in NV on, north and west of a 
line extending from the NV-UT State 
line south along U.S. Alt. Hwy 50 to 
Ely, NV, then west along U.S. Hwy 6 
to the NV-CA State line; points in NY 
on, north and east of a line extending 
from the CT-NY State line west along 
Interstate Hwy 84 to Newburgh, NY. 
then west along NY Hwy 52 to junc¬ 
tion NY Hwy 17 at Liberty. NY, then 
northwest along NY Hwy 17 to Depos¬ 
it, NY, then north along NY Hwy 8 to 
Utica, NY, then north along NY Hwy 
12 to Watertown, NY, then west along 
NY Hwy 3 to Lake Ontario; points in 
UT on and west of a line extending 
from the UT-WY State line south 
along U.S. Hwy 189 to Provo. UT, then 
south along U.S. Hwy 91 to Santaquin, 
UT, then west along U.S. Hwy 50 to 
Silver City, UT, then north along UT 
Hwy 36 to Interstate Hwy 80, then 
west along Interstate Hwy 80 to the 
NV-UT State line; points in WY on 
and north of a line extending from the 
WY-NE State line west along U.S. 
Hwry 20 to Casper, WY. then west 
along U.S. Hwy 26 to Riverton, WY, 
then south along WY Hwy 789 to 
Lander, WY. then south along U.S. 
Hwy 287 to Junction WY Hwy 28, then 
southwest along WY Hwy 28 to 
Farson, WY, then via unnumbered 
road west to Emigrant Springs. WY, 
then south along U.S. Hwy 189 to the 
UT-WY State line, points in ID. ME, 
MA, NH, OR, RI. VT. and WA. Gate¬ 
way eliminated: Points in MN. 

No. MC 108119 (Sub-No. E61), filed 
April 24. 1978. Applicant: E. L. 

MURPHY TRUCKING CO., P.O. Box 
43010, St. Paul, MN 55164. Applicant’s 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size or weight, require special 
handling, and related parts, materials, 


and supplies when their transporta¬ 
tion is incidental to the transportation 
by carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or which are metal and 
metal articles, or self-propelled arti¬ 
cles. each weighing 15,000 pounds or 
more, and related machinery, tools, 
parts, and supplies moving in connec¬ 
tion therewith, or such commodities as 
are contractors' equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials, supplies, and equipment 
used or useful in road construction, 
mining, logging, and sawmill oper¬ 
ations, between points in OH west of 
U.S. Hwy 23, on the one hand. and. on 
the other, points in AZ (except Green¬ 
lee, Graham. Cochise, and Santa Cruz 
Counties); points in CO on, north and 
west of a line extending south from 
the CO-NE State line along CO Hwy 
113 to junction U.S. Hwy 6, then 
southwest along U.S. Hwy 6 to the 
Denver commercial zone, including all 
points within the Denver commercial 
zone, then southwest from the Denver 
commercial zone along U.S. Hwy 285 
to junction U.S. Hwy 50, also the com¬ 
mercial zone of Salida, CO, then west 
along U.S. Hwy 50 to Montrose, CO. 
then south along U.S. Hwy 550 to the 
CO-NM State line; points in CA, ID, 
NV. OR. UT, WA, and WY. Gateway 
eliminated: Points in MN. 

No. MC 108119 (Sub-No. E62), filed 
April 24, 1978. Applicant: E. L. 

MURPHY TRUCKING CO., P.O. Box 
43010, St. Paul. MN 55164. Applicant’s 
representative: Mark E. Moser (same 
as above). Commodities, which be¬ 
cause of size or weight, require special 
handling, and related parts, materials, 
and supplies when their transporta¬ 
tion is incidental to the transportation 
by carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or which are metal and 
metal articles, or self-propelled arti¬ 
cles. each weighing 15,000 pounds or 
more, and related machinery, tools, 
parts, and supplies moving in connec¬ 
tion therewith, or such commodities as 
are contractors’ equipment, heavy and 
bulky articles, machinery and machine 
parts, articles requiring specialized 
handling or rigging, and machinery, 
materials, supplies, and equipment 
used or useful in road construction, 
mining, logging, and saw r mill oper¬ 
ations, between points in OH south of 
U.S. Hwy 40 and also on and east of 
U.S. Hwy 23, on the one hand, and, on 
the other, points in CO on, north and 
w r est of a line extending from the CO¬ 
NE State line southwest along Inter¬ 
state Hwy 80S to Denver, CO, then 
south along U.S. Hw'y 87 to Colorado 
Springs, CO. then southwest along CO 
Hwy 115 to junction U.S. Hwy 50, then 
west along U.S. Hwy 50 to Poncha 
Springs, CO, then south along U.S. 
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Hwy 285 to the CO-NM State line; 
points in NM, on, north and west of a 
line extending from the CO-NM State 
line south along U.S. Hwy 84 to junc¬ 
tion NM Hwy 96, then west and south 
along NM Hwy 96 to Cuba, NM, then 
west along NM Hwy 44 to Counselor, 
NM, then south along NM Hwy 509 to 
junction NM Hwy 53. then south along 
NM Hwy 53 to junction U.S. Hwy 66, 
then west along U.S. Hwy 66 to the 
AZ-NM State line; points in AZ, CA. 
ID, NV. OR, UT, WA. and WY. Gate¬ 
way eliminated: Points in MN. 


No. MC 115093(Sub-No. E3), filed 
June 8, 1978. Applicant: MERCURY 
MOTOR EXPRESS. INC., P.O. Box 
23406. Tampa, PL 33622. Applicant’s 
representative: Mr. William H. Shawn, 
Grove, Jaskiewicz, Gilliam & Cobert. 
1730 M Street NW., Suite 501. Wash¬ 
ington, DC 20036. (I) Lumber , building 
materials , and supplies (except com¬ 
modities in bulk and those which be¬ 
cause of size or weight require the use 
of special equipment), (A) from points 
in NC on, west and south of a line be¬ 
ginning at the Atlantic Ocean over NC 
Hwy 50 to junction U.S. Hwy 17, then 
along U.S. Hwy 17 to junction with un¬ 
numbered highway at Verona, NC, 
then along unnumbered highway via 
Haw, NC, to junction NC Hwy 50, then 
along NC Hwy 50 to junction NC Hwy 
53. then along NC Hwy 53 to junction 
U.S. Hwy 258, then along U.S. Hwy 
258 to junction NC Hwy 24, then along 
NC Hwy 24 to the Duplin-Sampson 
County line, then along the Duplin- 
Sampson County line to the Wayne- 
Sampson County line, then along the 
Wayne-Sampson County line to NC 
Hwy 55, then along NC Hwy 55 to 
junction NC Hwy 50, then along NC 
Hwy 50 to junction NC Hwy 27, then 
along NC Hwy 27 to the Johnston- 
Hamett County line, then along the 
Johnston-Hamett County line to the 
Wake-Hamett County line, then along 
the Wake-Hamett County line, to the 
Wake-Chatham County line, then 
along the Wake-Chatham County line 
to U.S. Hwy 1. then along U.S. Hwy 1 
to the Chatham-Lee County line, then 
along the Chatham-Lee County line to 
U.S. Hwy 421, then along U.S. Hwy 
421 to the Chatham-Randolph County 
line, "then along the Chatham-Ran¬ 
dolph County line to the Moore-Ran- 
dolph County line, then along the 
Moore-Randolph County line to the 
Montgomery-Randolph County line, 
then along the Montgomery-Randolph 
County line to U.S. Hwy 220, then 
along UJ5. Hwy 220 to junction U.S. 
Hwy 64, then along U.S. Hwy 64 to 
junction NC Hwy 901, then along NC 
Hwy 901 to the Tredell-Alexander 
County line, then along the Tredell- 
Alexander County line to NC Hwy 90, 
then along NC Hwy 90 to junction 
U.S. Hwy 321, then along U.S. Hwy 
321 to junction NC Hwy 194, then 


along NC Hwy 194 to junction U.S. 
Hwy 19E, then along U.S. Hwy 19E to 
the NC-TN State line, to points in 
Cattaraugus, Chautauqua, and Erie 
Counties, NY, except Buffalo, NY. and 
(B) from points in Marion County. TN, 
on and south of a line beginning at the 
Hamilton-Marion County line along 
U.S. Hwy 41 to junction TN Hwy 27, 
then along TN Hwy 27 to the TN-AL 
State line; from Chattanooga, TN; 
from points in Polk County, TN, on 
and south of a line beginning at the 
Monroe-Polk County line along TN 
Hwy 68 to junction U.S. Hwy 64, then 
along U.S. Hwy 64 to the Polk-Bradley 
County line, and from Tellico Plains, 
TN, and points in Monroe County 
south thereof on TN Hwy 68, to points 
in Cattaraugus. Chautauqua, and Erie 
Counties. NY. 

(II) Lumber , building materials , and 
supplies (except commodities in bulk 
and those which because of size or 
weight require the use of special 
equipment), (A) from points in NC on. 
west and south of a line beginning at 
Bayshore Park. NC. along NC Hwy 24 
to junction U.S. Hwy 117, then along 
U.S. Hwy 117 to the Duplin-Wayne 
County line, then along the Duplin- 
Wayne County line to the Wayne- 
Sampson County line, then along the 
Wayne-Sampson County line to the 
Johnston-Sampson County line, then 
along the Johnston-Sampson County 
line to U.S. Hwy 701, then along U.S. 
Hwy 701 to junction U.S. Hwy 301, 
then along U.S. Hwy 301 to junction 
NC Hwy 27, then along NC Hwy 27 to 
junction NC Hwy 55. then along NC 
Hwy 55 to the Hamett-Wake County 
line, then along the Hamett-Wake 
County line to U.S. Hwy 1, then along 
U.S. Hwy 1 to junction unnumbered 
highway at Moncure, then along un¬ 
numbered highway to junction U.S. 
Hwy 64, then along U.S. Hwy 64 to 
junction U.S. Hwy 52, then along U.S. 
Hwy 52 to the Davidson-Forsyth 
County line, then along the Davidson- 
Forsyth County line to the Davie-For- 
syth County line, then along the 
Davie-Forsyth County line to U.S. 
Hwy 158, then along U.S. Hwy 158 to 
junction U.S. Hwy 64. then along U.S. 
Hwy 64 to Davie-Tredell County line, 
then along the Davie-Tredell County 
line to Tredell-Yadkin County line, 
than along the Tredell-Yadkin County 
line to the Tredell-Wilkes County line, 
then along the Tredell-Wilkes County 
line to NC Hwy 115, then along NC 
Hwy 115 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to junction 
NC Hwy 268, then along NC Hwy 268 
to the Wilkes-Caldwell County line, 
then along the Wilkes-Caldwell 
County line to the Caldwell-Watauga 
County line, then along the Caldwell- 
Watauga County line to U.S. Hwy 321, 
then along U.S. Hwy 321 to junction 
NC Hwy 194, then along NC Hwy 194 
to junction U.S. Hwy 19E, then along 


U.S. Hwy 19E to the NC-TN State line 
to point in Genesee, Niagare, and Or¬ 
leans Counties, NY, and Buffalo, NY 
and (B) from points in Cocke County, 
TN, on and south of a line beginning 
at the Greene-Cocke County line 
along U.S. Hwy 411 to the Cocke-Jef- 
ferson County line; from points in Jef¬ 
ferson County. TN, on and south of a 
line beginning at the Cocke-Jefferson 
County line along U.S. Hwy 70 to the 
Jefferson-Sevier County line; from 
points in Sevier County, TN on, east 
and south of a line beginning at the 
Jefferson-Sevier County line along TN 
Hwy 66 to junction U.S. Hwy 441, then 
along U.S. Hwy 441 to junction un¬ 
numbered highway at Pine Grove, 
then along unnumbered highway via 
Cove Creek Cascades to the Sevier- 
Blount County line; from Calderwood. 
Townsend, Coker Creek, and Chatta¬ 
nooga, TN; from points in Polk 
County, TN. on and south of a line be¬ 
ginning at the Monroe-Polk County 
line along TN Hwy 68 to junction U.S. 
Hwy 64, then along U.S. Hwy 64 th the 
Polk-Bradley County line; and from 
points in Marion County, TN, on and 
south of a line beginning at the Hamil¬ 
ton-Marion County line along U.S. 
Hwy 64 to junction TN Hwy 27, then 
along TN Hwy 27 to the TN-AL State 
line, to points in Genesee, Niagara, 
and Orleans Counties, NY, and Buffa¬ 
lo, NY. 

(Ill) Lumber , building materials , 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment), (A) from points in NC on, 
west and south of a line beginning at 
the Atlantic Ocean along NC Hwy 50 
to junction U.S. Hwy 17, then along 
U.S. Hwy 17 to junction unnumbered 
highway at Verona, NC, then along 
unnumbered highway via Haw, NC, to 
junction NC Hwy 50, then along NC 
Hwy 50 to junction NC Hwy 24. then 
along NC Hwy 24 to junction U.S. Hwy 
701, then along U.S. Hwy 701 to junc¬ 
tion NC Hwy 50, then along NC Hwy 
50 to junction NC Hwy 27. then along 
NC Hwy 27 to junction NC Hw*y 55. 
then along NC Hwy 55 to junction 
U.S. Hwy 1. then along U.S. Hwy 1 to 
the Chatham-Lee County line, then 
along the Chatham-Lee County line to 
U.S. Hwy 421, then along U.S. Hwy 
421 to the Chatham-Randolph County 
line, then along the Chatham-Ran¬ 
dolph County line to the Morre-Ran- 
dolph County line, then along the 
Moore-Randolph County line to the 
Montgomery-Randolph County line, 
then along the Montgomery-Randolph 
County line to U.S. Hwy 220, then 
along U.S. Hwy 220 to junction U.S. 
Hwy 64, then along U.S. Hwy 65 to 
junction NC Hwy 901, then along NC 
Hwy 901 to junction U.S. Hwy 21, then 
along U.S. Hwy 21 to junction U.S. 
Hwy 421, then along U.S. Hwy 421 to 
junction NC Hwy 194 at Valle Crucis, 
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NC # then along NC Hwy 194 to junc¬ 
tion U.S Hwy 19E. then along U.S. 
Hwy 19E to the NC-TN State line, to 
points in Allegany and Steuben Coun¬ 
ties, NY; and (B) from points in TN 
on, west and south of a line beginning 
at the NC-TN State line along NC 
Hwy 70 to junction U.S. Hwy HE, 
then along U.S. Hwy 11E to the Jeffer- 
son-Hamblen County line, then along 
the Jefferson-Hamblen County line to 
TN Hwy 92. then along TN Hwy 92 to 
junction U.S. Hwy 11W, then along 
U.S. Hwy 11W to junciton TN Hwy 61, 
then along TN Hwy 61 to the Union- 
Anderson County line, then along the 
Union-Anderson County line to the 
Campbell-Anderson County line, then 
along the Campbell-Anderson County 
line to Interstate Hwy 75, then along 
Interstate Hwy 75 to junction TN Hwy 
63, then along TN Hwy 63 to the 
Campbell-Scott County line, then 
along the Campbell-Anderson County 
line to the Anderson-Scott County 
line, then along the Anderson-Scott 
County line to the Anderson-Morgan 
County line, then along the Anderson- 
Morgan County line to the Morgan- 
Roane County line, then along the 
Morgan-Roane County line to the 
Cumberland-Roane County line, then 
along the Cumberland-Roane County 
line to the Cumberland-Rhea County 
line, then along the Cumberland-Rhea 
County line to the Cumberland-Bled- 
soe County line, then along the Cum- 
berland-Bledsoe County line to U.S. 
Hwy 127, then along U.S. Hwy 127 to 
the Bledsoe-Sequatchie County line, 
then along the Bledsoe-Sequatchie 
County line to the Van Buren-Sequat- 
chie County line, then along the Van 
Buren-Sequatchie County line to the 
Warren-Sequatchie County line, then 
along the Warren-Sequatchie County 
line to the Warren-Grundy County 
line, then along the Warren-Grundy 
County line to TN Hwy 108, then 
along TN Hwy 108 to junciton TN 
Hwy 127, then along TN Hwy 127 to 
the Warren-Coffee County line, then 
along the Warren-Coffee County line 
to TN Hwy 55, then along TN Hwy 55 
to junction TN Hwy 50, then along TN 
Hwy 50 to junction U.S. Hwy 231, then 
along U.S. Hwy 231 to junction TN 
Hwy 110, then along TN Hwy 110 to 
the TN-AL State line; and from Elk- 
mont Springs, TN to points in Alle¬ 
gany and Steuben Counties, NY. 

(IV) Lumber, building materials, 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment), (A) from points of NC on, 
wrest and south of a line beginning at 
Swansboro, NC, along NC Hwy 24 to 
junction NC Hwy 53, then along NC 
Hwy 53 to junction NC Hwy 50, then 
along NC Hwy 50 to junction NC Hwy 
24, then along U.S. Hwy 24 to Junction 
U.S. Hwy 701, then along U.S. Hwy 
701 to junction NC Hwy 50, then along 


NC Hwy 50 to the Wake-Johnston 
County line, then along the Wake- 
Johnston County line to the Wake- 
Hamett County line, then along the 
Wake-Hamett County line to the 
Wake-Chatham County line, then 
along the Wake-Chatham County line 
to U.S. Hwy 1, then along U.S. Hwy 1 
to junction unnumbered highway at 
Montour, NC, then along unnumbered 
highway to junction U.S. Hwy 64. then 
along U.S. Hwy 64 to junction U.S. 
Hwy 52, then along U.S. Hwy 52 to the 
Davidson-Forsyth County line, then 
along the Davidson-Forsyth County 
line to NC Hwy 150, then along NC 
Hwy 150 to junction U.S. Hwy 64, then 
along U.S. Hwy 64 to junction U.S. 
Hwy 601, then along U.S. Hwy 601 to 
junction U.S. Hwy 421, then along U.S. 
Hwy 421 to junction U.S Hwy 321, 
then along U.S. Hwy 321 to junction 
NC Hwy 194, then along NC Hwy 194 
to the Avery-Watauga County line, 
then along the Avery-Watauga County 
line to the NC-TN State line, to points 
in Livingston and Wyoming Counties, 
NY: and (B) from points in TN on and 
south of a line beginning at the NC- 
TN State line along U.S. Hwy 19E to 
the Sullivan-Carter County line, then 
along the Sullivan-Carter County line 
to the Washington-Carter County line, 
then along the Washington-Carter 
County line to the Unicoi-Washington 
County line, then along the Unicoi- 
Washington County line to the Wash- 
ington-Greene County line, then along 
Washington-Greene County line to 
TN Hwy 107, then along TN Hwy 107 
to junction U.S. Hwy 11E, then along 
U.S. Hwy 11E to the Jefferson-Hamb¬ 
len County line, then along the Jeffer¬ 
son-Hamblen County line to the Jef- 
ferson-Grainger County line, then 
along the Jefferson-Grainger County 
line to TN Hwy 61, then along TN 
Hwy 61 to the Grainger-Union County 
line, then along the Grainger-Union 
County line to TN Hwy 33, then along 
TN Hwy 33 to the Knox-Blount 
County line, then along the Knox- 
Blount County line to the Knox- 
Loudon County line, then along the 
Knox-Loudon County line to U.S. Hwy 
11, then along U.S. Hwy 11 to junction 
TN Hwy 153, then along TN Hwy 153 
to junction unnumbered highway, 
then along unnumbered highway via 
Soddy-Daisy, TN. to the Harailton- 
Bledsoe County line, then along the 
Hamilton-Bledsoe County line to the 
Hamilton-Sequatchie County line, 
then along the Hamilton-Sequatchie 
County line to the Marion-Sequatchie 
County line, then along the Marion- 
Sequatchie County line to the Marion- 
Grudny County line, then along the 
Marion-Grundy County line to TN 
Hwy 108, then along TN Hwy 108 to 
Junction unnumbered highway, then 
along unnumbered highway to the 
Coffee-Grundy County line near 
Pelham. TN, then along the Coffee 


Grundy County line to the Marion- 
Franklin County line, then along the 
Marion-Franklin County line to U.S. 
Hwy 64, then along U.S. Hwy 64 to 
Junction TN Hwy 56, then along TN 
Hwy 56 to the IN-AL State line, to 
points in Livingston and Wyoming 
Counties. NY. 

(V) Lumber, building materials, and 
supplies (except commodities in bulk 
and those which because of size or 
weight require the use of special 
equipment), (A) from points in NC on, 
west and south of a line commencing 
at Bayshore Park along NC Hwy 24 to 
the Duplin-Sampson county line, then 
along the Duplin-Sampson County 
line to the Sampson-Wayne County 
line, then along the Sampson-Wayne 
County line to the Sampson-Johnston 
County line, then along the Sampson- 
Johnston County line to U.S. Hwy 701, 
then along U.S. Hwy 701 to junction 
U.S. Hwy 301, then along U.S. Hwy 
301 to the Johnston-Hamett County 
line, then along the Johnston-Hamett 
County line to the Wake-Hamett 
County line, then along the Wake- 
Hamett County line to the Wake- 
Chatham County line, then along the 
Wake-Chatham County line to U.S. 
Hwy 1, then along U.S. Hwy 1 to junc¬ 
tion with unnumbered hwy at Mon¬ 
tour, then along unnumbered hwy to 
junction U.S. Hwy 64, then along U.S. 
Hwy 64 to junction U.S. Hwy 421, then 
along U.S. Hwy 421 to the Randolph- 
Guilford County line, then along the 
Randolph-Guilford County line to 
U.S. Hwy 29, then along U.S. Hwy 29 
to junction U.S. Hwy 52, then along 
U.S. Hwy 52 to the Davidson-Forsyth 
County line, then along the Davidson- 
Forsyth County line to NC Hwy 150, 
then along NC Hwy 150 to junction 
U.S. Hwy 64, then along U.S. Hwy 64 
to junction U.S. Hwy 601, then along 
U.S. Hwy 601 to junction U.S. Hwy 
421, then along U.S. Hwy 421 to the 
TN-NC State line, to points in Monroe 
County, NY; and (B) from points in 
TN on and south of a line beginning at 
the NC-TN State line along U.S. Hwy 
421 to the Johnson-Sullivan County 
line, then along the Johnson-Sullivan 
County line to the Carter-Johnson 
County line, then along the Carter- 
Johnson County line to TN Hwy 91, 
then along TN Hwy 91. then along TN 
Hwy 91 to junction TN Hwy 67A, then 
along TN Hwy 67A, then along TN 
Hwy 67A to the Carter-Unicoi County 
line, then along the Carter-Unicoi 
County line to the Washington-Unicoi 
County line, then along the Washing¬ 
ton-Unicoi County line to the TN Hwy 
81. then along the TN Hwy 81 to Junc¬ 
tion U.S. Hwy 411, then along U.S. 
Hwy 411 to junction U.S. Hwy HE, 
then along U.S. Hwy 11E to the Hamb- 
len-Hawkins County line, then along 
the Hamblen-Hawkins County line to 
the Grainger-Hawkins County line, 
then along the Grainger-Hawkins 
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County line to U.S. Hwy 11W, then 
along U.S. Hwy 11W to junction TN 
Hwy 131, then along TN Hwy 131 to 
the Union-Grainger County line, then 
along the Union-Grainger County line 
to the Union-Knox County line, then 
along the Union-Knox County line to 
the Anderson-Knox County line, then 
along the Anderson-Knox County line 
to the Loudon-Knox county line, then 
along the Loudon-Knox County line to 
U.S. Hwy 11, then along U.S. Hwy 11 
to the Loudon-Monroe County line, 
then along the Loudon-Monroe 
County line to the Monroe-McMinn 
county line, then along the Monroe- 
McMinn County line to U.S. Hwy 11, 
then along U.S. Hwy 11 to the 
McMinn-Bradley County line, than 
along the McMinn-Bradley County 
line to the Meigs-Bradley County line, 
then along the Meigs-Bradley County 
line to the Hamilton-Bradley County 
line, then along the Hamilton-Bradley 
County line to the Hamilton-Meigs 
County line, then along the Hamilton- 
Meigs County line to the Hamilton- 
Rhea County line, then along the 
Hamilton-Rhea County line to the 
Hamilton-Bledsoe County line, then 
along the Hamilton-Bledsoe County 
line to the Bledsoe-Sequatchie County 
line, then along the Bledsoe-Sequat¬ 
chie County line to U.S. Hwy 127, then 
along U.S. Hwy 127 to the Hamilton- 
Marion County line, then along the 
Hamilton-Marion County line to the 
Sequatchie-Marion county line, then 
along the Sequatchie-Marion County 
line to the Marion-Grundy County 
line, then along the Marion-Grundy 
County line to the TN Hwy 108, then 
along TN Hwy 108 to the Warren- 
Grundy County line, then along the 
Warren-Grundy County line to TN 
Hwy 127, then along TN Hwy 127 to 
junction U.S. Hwy Alternate 41, then 
along U.S. Hwy Alt 41 to U.S. Hwy 64, 
then along U.S. Hwy 64 to junction 
TN Hwy 121, then along TN Hwy 121 
to junction TN Hwy 122, then along 
TN Hwy 122 to the TN-AL State line, 
to points in Monroe County, NY. 

(VI) Lumber . building materials , 
and supplies (except commodities in 
bulk and those which because of'size 
or weight require the use of special 
equipment), (A) from points in NC on. 
west and south of a line beginning at 
the Atlantic Ocean along the Pender- 
Onslow County line to the Pender- 
Duplin County line, then along the 
Pender-Duplin County line to the 
Sampson-Duplin County line, then 
along the Sampson-Duplin County 
line to U.S. Hwy 421, then along U.S. 
Hwy 421 to the Sampson-Harnett 
County line, then along the Sampson- 
Harnett County line to the Hamett- 
Cumberland County line, then along 
the Harnett-Cumberland County line 
to U.S. Hwy 401, then along U.S. Hwy 
401 to junction U.S. Hwy 421, then 
along U.S. Hwy 421 to Junction U.S. 


Hwy 64. then along U.S. Hwy 64 to the 
Randolph-Chatham County line, then 
along the Randolph-Chatham County 
line to the Moore-Randolph County 
line, then along the Moore-Randolph 
County line to the Randolph-Mont- 
gomery County line, then along the 
Randolph-Montgomery County line to 
U.S. Hwy 220, then along U.S. Hwy 
220 to junction U.S. Hwy 64, then 
along U.S. Hwy 64 to the Davie-Tre- 
dell County line, then along the Davie- 
Tredell County line to the Yadkin- 
Tredell County line, then along the 
Yadkin-Tredell County line to U.S. 
Hwy 21. then along U.S. Hwy 21 to 
junction U.S. Hwy 421, then along U.S. 
Hwy 421 to the Wilkes-Watauga 
County line, then along the Wilkes- 
Watauga County line to the Caldwell- 
Watauga County line, then along the 
Caldwell-Watauga County line to U.S. 
Hwy 321, then along U.S. Hwy 321 to 
junction NC Hwy 194 to junction U.S. 
Hwy 19E. then along U.S. Hwy 19E to 
the NC-TN State line, to points in 
Chemung, Schuyler, and Yates Coun¬ 
ties. NY; and (B) from points in TN on 
and south of a line beginning at the 
TN-NC State line along U.S. Hwy 19E 
to junction unnumbered highway, ap¬ 
proximately 2 miles west of Blevins. 
TN. then along unnembered highway 
to the Carter-Unicoi County line, then 
along the Carter-Unicoi County line to 
the Unicoi-Washington County line, 
then along the Unicoi-Washington 
County line to the Washington- 
Greene County line, then along the 
Washington-Greene County line to NC 
Hwy 107, then along NC Hwy 107 to 
junction U.S. Hwy HE. then along 
U.S. Hwy 11E to the Hamblen-Jeffer¬ 
son County line, then along the Hamb- 
len-Jefferson County line to TN Hwy 
92, then along TN Hwy 92 to junction 
U.S. Hwy 11W, then along U.S. Hw r y 
11W to the Grainger-Knox County 
line, then along the Grainger-Knox 
County line to NC Hwy 61, then along 
NC Hwy 61 to the Union-Anderson 
County line, then along the Union-An¬ 
derson County line to the Campbell- 
Anderson County line, then along the 
Campbell-Anderson County line to 
U.S. Hwy 25W, then along U.S. Hwy 
25W to junction TN Hwy 63, then 
along TN Hwy 63 to junction U.S. Hwy 
27, then along U.S. Hwy 27 to junction 
TN Hwy 52, then along TN Hwy 52 to 
junction TN Hwy 85. then along TN 
Hwy 85 to the Overton-Jackson 
County line, the along the Overton- 
Jackson County line to the Clay-Jack- 
son County line, then along the Clay- 
Jackson County line to the Clay- 
Macon County line, then along the 
Clay-Macon County line to the TN 
Hwy 52, then along TN Hwy 52 to 
Junction TN Hwy 10, then along TN 
Hwy 10 to the Macon-Trousdale 
County line, then along the Macon- 
Trousdale County line to the Trous¬ 
dale-Wilson County line, then along 


the Trousdale-Wilson County line to 
the Sumner-Wilson County line, then 
along the Sumner-Wilson County line 
to the Davidson-Wilson County line, 
then along the Davidson-Wilson 
County line to the Davidson-Ruther- 
ford County line, then along the Da- 
vidson-Rutherford County line to the 
Davidson-Williamson County line, 
then along the Davidson-Williamson 
County line to the Williamson- 
Cheatham County line, then along the 
Williamson-Cheatham County line to 
the Dickson-Cheatham County line, 
then along the Dickson-Cheatham 
County line to U.S. Hwy 70, then 
along U.S. Hwy 70 to Junction U.S. 
Hwy Alternate 70, then along U.S. 
Hwy Alternate 70 to junction U.S. 
Hwy 79, then along U.S. Hwy 79 to 
junction unnumbered highway, ap¬ 
proximately 2 miles w r est of Atvrood, 
TN, then along unnumbered highway 
via Cades, TN, to Junction TN Hwy 
104, then along TN Hwy 104 to the 
Dyer-Gibson County line, then along 
the Dyer-Gibson County line to the 
Dyer-Crockett County line, then along 
the Dyer-Crockett County line to the 
Dyer-Lauderdale County line, then 
along the Dyer-Lauderdale County 
line to the TN-AR State line, and 
from Donelson and Oak Hill. TN, to 
points in Chemung, Schuyler, and 
Yates Counties, NY. 

(VH) Lumber, building materials, 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment). (A) from points in NC on, 
west and south of a line beginning at 
the Atlantic Ocean along NC Hwy 172 
to junction NC Hwy 210, then along 
NC Hwy 210 to junction UB. Hwy 17. 
then along U.S. Hwy 17 to junction 
NC Hwy 50, then along NC Hwy 50 to 
junction NC Hwy 41, then along NC 
Hwy 41 to junction U.S. Hwy 117, then 
along U.S. Hwy 117 to junction NC 
Hwy 24, then along NC Hwy 24 to 
junction U.S. Hwy 701, then along U.S. 
Hwy 701 to the Sampson-Johnston 
County line, then along the Sampson- 
Johnston County line to the Sampson- 
Harnett County line, then along the 
Sampson-Harnett County line to U.S. 
Hwy 421, then along U.S. Hwy 421 to 
the Lee-Hamett County line, then 
along the Lee-Harnett County line to 
the Hamett-Chatham County line, 
then along the Hamett-Chatham 
County line to the Chatham-Wake 
County line, then along the Chatham- 
Wake County line to UB. Hwy 1, then 
along U.S. Hwy 1 to the Chatham-Lee 
County line, then along the Chatham- 
Lee County line to U.S. Hwy 421, then 
along U.S. Hwy 421 to junction U.S. 
Hwy 64. then along U.S. Hwy 64 to 
junction U.S. Hwy 52. then along U.S. 
Hwy 52 to the Davidson-Forsyth 
County line, then along the Davidson- 
Forsyth County line to NC Hwy 150, 
then along NC Hwy 150 to junction 
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U.S. Hwy 64, then along U.S. Hwy 64 
to junction U.S. Hwy 601, then along 
U.S. Hwy 601 to the Davie-Yadkin 
County line, then along the Davie- 
Yadkin County line to the Yadkin- 
Wilkes County line, then along the 
Yadkin-Wilkes County line to U.S. 
Hwy 421, then along U.S. Hwy 421 to 
junction U.S. Hwy 321, then along U.S. 
Hwy 321 to the NC-TN State line to 
points in Ontario and Wayne Coun¬ 
ties, NY. and (B) from points in TN on 
and south of a line beginning at the 
NC-TN State line along U.S. Hwy 321 
to junction U.S. Hwy 19E, then along 
U.S. Hwy 19E to junction unnumbered 
highway, approximately 2 miles west 
of Blevins. TN, then along unnum¬ 
bered highway to the Carter-Unicoi 
County line, then along the Carter- 
Unicoi County line to the Washington- 
Unicoi County line, then along the 
Washington-Unicoi County line to the 
Greene-Washington County line, then 
along the Greene-Washington County 
line to TN Hwy 107, then along TN 
Hwy 107 to junction U.S. Hwy HE. 
then over U.S. Hwy 11E to the Haw- 
kins-Hamblen County line, then over 
the Hawkins-Hamblen County line to 
the Grainger-Hawkins County line, 
then over the Grainger-Hawkins 
County line to the Grainger-Hancock 
County line, then over the Grainger- 
Hancock County line, to the Clai- 
borne-Hancock County line, then over 
the Claibome-Hancock County line to 
the VA-TN State line, then over the 
VA-TN State line to the KY-TN State 
line, then over the KY-TN State line 
to the Claibome-Campbell County 
line, then over the Claibome-Camp¬ 
bell County line to TN Hwy 63. then 
over TN Hwy 63 to junction U.S. Hwy 
25W, then over U.S. Hwy 25W to the 
Campbell-Anderson County line, then 
over the Campbell-Anderson County 
line to the Scott-Anderson County 
line, then over the Scott-Anderson 
County line to the Morgan-Anderson 
County line, then along the Morgan- 
Anderson County line to TN Hwy 62, 
then along TN Hwy 62 to junction 
U.S. Hwy 27, then along U.S. Hwy 27 
to junction unnumbered highway at 
Sunbright, TN, then along unnum¬ 
bered highway via Deer Lodge, TN, to 
TN Hwy 62, then along TN Hwy 62 to 
the Morgan-Fentress County line, 
then along the Morgan-Fentress 
County line to the Cumberland-Fen- 
tress County line, then along the 
Cumberland-Fentress County line to 
the Putnam-Cumberland County line, 
then along the Putnam-Cumberland 
County line to the White-Cumberland 
County line, then along the White- 
Cumberland County line to the Van 
Buren-Bledose County line, then along 
the Van Buren-Bledose County line to 
the Van Buren-Sequatchie County 
line, then along the Van Buren-Se- 
quatchie County line to the Van 
Buren-Warren County line, then along 


the Van Buren-Warren County line to 
TN Hwy 8, then along TN Hwy 8 to 
junction TN Hwy 55, then along TN 
Hwy 55 to junction U.S. Hwy 41, then 
along U.S. Hwy 41 to the Bedford- 
Coffee County line, then along the 
Bedford-Coffee County line to the 
Bedford-Rutherford County line, then 
along the Bedford-Rutherford County 
line to the Williamson-Marshall 
County line, then along the William¬ 
son-Marshall County line to U.S. Hwy 
Alternate 31, then along U.S. Hwy Al¬ 
ternate 31 to junction U.S. Hwy 64. 
then along U.S. Hwy 64 to junction 
TN Hwy 125, then along TN Hwy 125 
to the TN-MS State line, to points in 
Ontario and Wayne Counties, NY. 

(VIII) Lumber , building materials , 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment), (A) from points in NC on, 
west and south of a line beginning at 
Sneads Ferry, NC. along unnumbered 
hwy to junction NC Hwy 172, then 
along NC Hwy 172 to junction U.S. 
Hwy 17, then along U.S. Hwy 17 to NC 
Hwy 50, then along NC Hwy 50 to the 
Pender-Onslow County line, then 
along the Pender-Onslow County line 
to the Pender-Duplin County line, 
then along the Pender-Duplin County 
line to the Bladen-Duplin County line, 
then along the Bladen-Duplin County 
line to U.S. Hwy 421, then along U.S. 
Hwy 421 to U.S. Hwy 64, then along 
U.S. Hwy 64 to the Davie-Tredell 
County line, then along the Davie-Tre¬ 
dell County line to the Yadkin-Tredell 
County line, then along the Yadkin- 
Tredell County line to U.S. Hwy 21, 
then along U.S. Hwy 21 to the junc¬ 
tion U.S. Hwy 421, then along U.S. 
Hwy 421 to the Wilkes-Watauga 
County line, then along the Wilkes- 
Watuga County line to the Caldwell- 
Watauga County line, then along the 
Caldwell-Watauga County line to U.S. 
Hwy 321, then along U.S. Hwy 321 to 
junction NC Hwy 194, then along NC 
Hwy 194 to junction U.S. Hwy 19E, 
then along U.S. Hwy 19E to the NC- 
TN State line, to points in Madison 
and Tioga counties, NY and points in 
Broome and Chenango Counties, NY 
north of NY Hwy 7; and (B) from 
points in TN on and south of a line be¬ 
ginning at the TN-NC State line along 
the Carter-Unicoi County line to the 
Washington-Unicoi County line, then 
along the Washington-Unicoi County 
line to the Greene-Washington 
County line, then along the Greene- 
Washington County line to TN Hwy 
107, then along TN Hwy 107 to a junc¬ 
tion U.S. Hwy 11E, then along U.S. 
Hwy 11E to the Greene-Hamblen 
County line, then along the Greene- 
Hamblen County line to the Hamblen- 
Hawkins County line, then along the 
Hamblen-Hawkins County line to the 
Grainger-Hawkins County line, then 
along the Grainger-Hawkins County 


line to the Grainger-Hancock County 
line, then along the Grainger-Hancock 
County line to the Hancock-Claiborne 
County line, then along the Hancock- 
Claiborne County line to the TN-VA 
State line, then along the TN-VA 
State line to the KY-TN State line, 
then along the KY-TN State line to 
the Macon-Clay County line, then 
along the Morgan-Clay County line to 
the TN Hwy 52, then along TN Hwy 
52 to junction TN Hwy 10, then along 
TN Hwy 10 to junction TN Hwy 25, 
then along TN Hwy 25 to junction 
U.S. Hwy 3 IE, then along U.S. Hwy 
3 IE to Sumner-Davidson County line, 
then along the Sumner-Davidson 
County line to the Robertson-Davison 
County line, then along the Robert- 
son-Davidson County line to the Rob- 
ertson-Cheatham County line, then 
along Robertson-Cheatham County 
line to TN Hwy 49, then along TN 
Hwy 49 to the Dickson-Houston 
County line, then along the Dickson- 
Houston County line to the Montgom- 
ery-Houston County line, then along 
the Montgomery-Houston County line 
to the Houston-Stewart County line, 
then along the Houston-Stewart 
County line to the Houston-Henry 
County line, then along the Houston- 
Henry County line to the Benton- 
Henry County line, then along the 
Benton-Henry County line to TN Hwy 
69. then along TN Hwy 69 to junction 
TN Hwy 54, then along TN Hwy 54 to 
junction TN Hwy 22, then along TN 
Hwy 22 to the MO-TN State line, to 
points in Madison and Tioga Counties, 
NY, and to points in Broome and 
Chenango Counties, NY north of NY 
Hwy 7. 

(IX) Lumber, building materials, 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment) (A) from points in NC on, 
west and south of a line beginning at 
Sneads Ferry, NC along unnumbered 
hwy to junction NC Hwy 172, then 
along NC Hwy 172 to junction NC 
Hwy 210, then along NC Hwy 210 to 
Junction U.S. Hwy 17, then along U.S. 
Hwy 17 to junction NC Hwy 50. then 
along NC Hwy 50 to the Onslow- 
Pender County line, then along the 
Onslow-Pender County line to the 
Pender-Duplin County line, then 
along the Pender-Duplin County line 
to U.S. Hwy 117, then along U.S. Hwy 
117 to junction NC Hwy 50, then along 
U.S. Hwy 50 to the Duplin-Sampson 
County line, then along the Duplin- 
Sampson County line to the Wayne- 
Sampson County line, then along the 
Wayne-Sampson County line to the 
Johnston-Sampson County line, then 
along the Johnston-Sampson County 
line to the Sampson-IIamett County 
line, then along the Sampson-Harnett 
County line to NC Hwy 55, then along 
NC Hwy 55 to junction NC Hwy 217, 
then along NC Hwy 217 to junction 


FEDERAL REGISTER, VOL 43, NO. 131—FRIDAY, JULY 7, 1978 






NOTICES 


29403 


UJS. Hwy 401, then along U.S. Hwy 
401 to junction U.S. Hwy 421, then 
along U.S. Hwy 421 to junction U.S. 
Hwy 64, then along U.S. Hwy 64 to the 
David-Tredell County line, then along 
the David-Tredell County line to the 
Yadkin-Tredell County line, then 
along the Yadkin-Tredell County line 
to U.S. Hwy 21, then along U.S. Hwy 
21 to junction U.S. Hwy 421, then 
along U.S. Hwy 421 to junction NC 
Hwy 268, then along NC Hwy 268 to 
the Wilkes-Caldwell County line, then 
along the Wilkes-Caldwell County line 
to the Caldwell-Watauga County line, 
then along the Caldwell-Watauga 
County line to U.S. Hwy 321, then 
along U.S. Hwy 321 to junction NC 
Hwy 194, then along NC Hwy 194 to 
the Watauga-Avery County line, then 
along the Watauga-Avery County line 
to the NC-TN State line to points in 
Cayuga, Cortland. Seneca, and Tom¬ 
kins Counties, NY; and (B) from 
points in TN on and south of a line be¬ 
ginning at the TN-NC State line along 
the Carter-Unicoi County line to the 
Washington-Unicoi County line, then 
along the Washington-Unicoi County 
line to the Washington-Greene 
County line, then along the Washing¬ 
ton-Greene County line to TN Hwy 
107, then along TN Hwy 107, then 
along TN Hwy .107 to junction U.S. 
Hwy HE, then along U.S. Hwy 11E to 
the Greene-Hamblen County line, 
then along the Greene-Hamblen 
County line to the Hamblen-Hawkins 
County line, then along the Hamblen- 
Hawkins County line to the Grainger- 
Hawkins County line, then along the 
Grainger-Hawkins County line to the 
Grainger-Hancock County line, then 
along the Grainger-Hancock County 
line to the Claibome-Hancock County 
line, then along the Claibome-Han¬ 
cock County line to the VA-TN State 
line, then along the VA-TN State line 
to the KY-TN State line, then along 
the KY-TN State line to TN Hwy 56. 
then along TN Hwy 56 to junction TN 
Hwy 80. then along TN Hwy 80 to the 
Macon-Smith County line, then along 
the Macon-Smith County line to the 
Macon-Trousdale County line, then 
along the Macon-Trousdale County 
line to TN Hwy 10, then along TN 
Hwy 10 to junction TN Hwy 25. then 
along TN Hwy 25 to junction TN Hwy 
141, then along TN Hwy 141 to junc¬ 
tion U.S. Hwy 70, then along U.S. Hwy 
70 to junction U.S. Hwy Alt 70. then 
along U.S. Hwy Alt 70 to junction UJS. 
Hwy 79, then along U.S. Hwy 79 to 
junction TN Hwy 77, then along TN 
Hwy 77 to junction TN Hwy 104, then 
along TN Hwy 104 to junction TN 
Hwy 20, then along TN Hwy 20, to the 
TN-MO State line, to points in 
Cayuga, Cortland, Seneca, and Tom¬ 
kins Counties, NY. 

(X) Lumber, building materials, and 
supplies (except commodities in bulk 
and those which because of size or 


weight require the use of special 
equipment). (A) from points in NC on, 
west and south of a line beginning at 
the Atlantic Ocean along NC Hwy 24 
to the Onslow-Duplin County line, 
then along the Onslow-Duplin County 
line to the Duplin-Pender County line, 
then along the Duplin-Pender County 
line to NC Hwy 50, then along NC 
Hwy 50 to junction NC Hwy 24, then 
along NC Hwy 24 to junction U.S. Hwy 
701, then along U.S. Hwy 701 to the 
Sampson-Johnston County line, then 
along the Sampson-Johnston County 
line to NC Hwy 50, then along NC 
Hwy 50 to junction NC Hwy 27. then 
along NC Hwy 27 to the Johnston- 
Hamett County line, then along the 
Johnston-Hamett County line to the 
Wake-Hamett County line, then along 
the Wake-Hamett County line to the 
Chatham-Wake County line, then 
along the Chatham-Wake County line 
to U.S. Hwy 1, then along UJS. Hwy 1 
to junction unnumbered hwy to Mon¬ 
cure, NC, then along unnumbered hwy 
to junction UB. Hwy 64, then along 
U.S. Hwy 64 to junction NC Hwy 22. 
then along NC Hwy 22 to junction un¬ 
numbered hwy at Franklinville, NC, 
then along unnumbered hwy to junc¬ 
tion U.S. Hwy 311. then along U.S. 
Hwy 311 to the Randolph-Guilford 
County line, then along the Randolph- 
Guilford County line to the Davidson- 
Randolph County line, then along the 
Davidson-Randolph County line to 
U.S. Hwy 29. then along U.S. Hwy 29 
to junction U.S. Hwy 64, then along 
U.S. Hwy 64 to junction U.S. Hwy 601, 
then along UB. Hwy 601 to junction 
U.S. Hwy 421, then along UB. Hwy 
421 to the Wilkes-Watauga County 
line, then along the Wilkes-Watauga 
County line to the Ashe-Watauga 
County line, then along the Ashe-Wa- 
tauga County line to the TN-NC State 
line, to points in Onondaga and 
Oswego Counties, NY; and (B) from 
points in TN on and south of a line be¬ 
ginning at the NC-TN State line along 
U.S. Hwy 421 to junction TN Hwy 67, 
then along TN Hwy 67 to junction 
U.S. Hwy 321. then along U.S. Hwy 
321 to junction U.S. Hwy 19E, then 
along U.S. Hwy 19E to junction un¬ 
numbered hwy, approximately 2 miles 
west of Blevins, TN. then along un¬ 
numbered hwy to the Carter-Unicoi 
County line, then along the Carter- 
Unicoi County line to the Washington- 
Unicoi County line, then along the 
Washington-Unicoi County line to the 
Washington-Greene County line, then 
along the Washington-Greene County 
line to U.S. Hwy HE, then along U.S. 
Hwy 11E to the Greene-Hamblen 
County line, then along the Greene- 
Hamblen County line to the Hamblen- 
Hawkins County line, then along the 
Hamblen-Hawkins County line to the 
Grainger-Hawkins County line, then 
along the Grainger-Hawkins County 
line to the Grainger-Hancock County 


line, then along the Grainger-Hancock 
County line to the Clairbome-Han¬ 
cock County line, then along the Clair- 
bome-Hancock County line to the VA- 
TN State line, then along the VA-TN 
State line to the KY-TN State line, 
then along the KY-TN State line to 
the Claibome-Campbell County line, 
then along the Claibome-Campbell 
County line to TN Hwy 90, then along 
TN Hwy 90 to junction TN Hwy 9. 
then along TN Hwy 9 to junction U.S. 
Hwy 25W, then along U.S. Hwy 25W 
to junction TN Hwy 63, then along TN 
Hwy 63 to junction U.S. Hwy 27. then 
along U.S. Hwy 27 to the Scott- 
Morgan County line, then along the 
Scott-Morgan County line to the 
Morgan-Fentress County line, then 
along the Morgan-Fentress County 
line to TN Hwy 62. then along TN 
Hwy 62 to the Fentress-Cumberland 
County line, then along the Fentress- 
Cumberland County line to the 
Putnam-Cumberland County line, 
then along the Putnam-Cumberland 
County line to U.S. Hwy 70N, then 
along U.S. Hwy 70N to junction TN 
Hwy 56, then along TN Hwy 58 to 
junction U.S. Hwy 70. then along U.S. 
Hwy 70 to the Wilson-DeKalb County 
line, then along the Wilson-DeKalb- 
County line to the Wilson-Cannon 
County line, then along the Wilson- 
Cannon County line to the Wilson- 
Rutherford County line, then along 
the Wilson-Rutherford County line to 
the Davidson-Rutherford County line, 
then along the Davidson-Rutherford 
County line to the Williamson-Ruther- 
ford County line, then along the Wil¬ 
liamson Rutherford County line to the 
Williamson-Marshall County line, 
then along the Williamson-Marshall 
County line to the Williamson-Maury 
County line, then along the William¬ 
son-Maury County line to U.S. Hwy 
31, then along UB. Hwy 31 to junction 
TN Hwy 99. then along TN Hwy 99 to 
junction TN Hwy 48, then along TN 
Hwy 48 to the Lewis-Perry County 
line, then along the Lewis-Perry 
County line to the Perry-Wayne 
County line, then along the Perry- 
Wayne County line to the Wayne-De- 
catur County line, then along the 
Wayne-Decatur County line to TN 
Hwy 114, then along TN Hwy 114 to 
junction TN Hwy 69. then along TN 
Hwy 69 to junction TN Hwy 20. then 
along TN Hwy 20 to the Decatur-Hen- 
derson County line, then along the 
Decatur-Henderson County line to TN 
Hwy 100, then along TN Hwy 100 to 
junction UB. Hwy 64, then along U.S. 
Hwy 64 to the Fayette-Hardeman 
County line, then along the Fayette- 
Hardeman County line to the 
Haywood-Fayette County line, then 
along the Haywood-Fayette County 
line to the Tipton-Haywood County 
line, then along the Tipton-Haywood 
County line to UJS. Hwy 79. then 
along U.S. Hwy 79 to junction TN Hwy 
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59. then along TN Hwy 59 to the AR¬ 
TS State line, to points in Onandaga 
and Oswego Counties. NY. 

(XI) Lumber, building materials, 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment). (A) from points in NC 
(except Jacksonville, NC). on, west and 
south of a line beginning at Swans- 
boro, NC, along NC Hwy 24 to junc¬ 
tion NC Hwy 53, then along NC Hwy 
53 to the Pender-Onslow County line, 
then along the Pender-Onslow County 
line to the Pender-Duplin County line, 
then along the Pender-Duplin County 
line to NC Hwy 50, then along NC 
Hwy 50 to junction NC Hwy 24. then 
along NC Hwy 24 to junction US Hwy 
701. then along U.S. Hwy 701 to the 
Sampson-Johnston County line, then 
along the Sampson-Johnston County 
line to NC Hwy 50, then along NC 
Hwy 50 to junction NC Hwy 27, then 
along NC Hwy 27 to junction U.S. Hwy 
401, then along U.S. Hwy 401 to the 
Wake-Hamett County line, then along 
the Wake-Hamett County line to the 
Wake-Chatham County line, then 
along the Wake-Chatham County line 
to U.S. Hwy 1, then along U.S. Hwy 1 
to the Chatham-Lee County line, then 
along the Chatham-Lee County line to 
U.S. Hwy 421, then along U.S. Hwy 
421 to the Chatham-Randolph County 
line, then along the Chatham-Ran¬ 
dolph County line, to U.S. Hwy 64, 
then along U.S. Hwy 64 to junction 
NC Hwy 22. then along NC Hwy 22 to 
junction unnumbered hwy at Frank- 
linville, NC, then along unnumbered 
hwy to junction U.S. Hwy 311, then 
along U.S. Hwy 311 to the Randolph- 
Guilford County line, then along the 
Randolph-Guilford County line to the 
Randolph-Davidson County line, then 
along the Randolph-Davidson County 
line to U.S. Hwy 29, then along U.S. 
Hwy 29, to junction U.S. Hwy 52, then 
along U.S. Hwy to the Forsyth-David- 
son County line, then along the For- 
syth-Davidson County line to NC Hwy 
150, then along NC Hwy 150 to junc¬ 
tion U.S. Hwy 64. then along U.S. Hwy 
64 to junction U.S. Hwy 601, then 
along U.S. Hwy 601 to junction U.S. 
Hwy 421, then along U.S. Hwy 421 to 
the Wilkes-Watauga County line, then 
along the Wilkes-Watauga County line 
to the Ashe-Watauga County line, 
then along the Ashe-Watauga County 
line to the TN-NC State line to points 
in Otsego and Schoharie Counties NY, 
north of NY Hwy 7; and (B) from 
points in TN on and south of a line be¬ 
ginning at the TN-NC State line, 
along the Carter-Unicoi County line to 
the Washington-Unicoi County line, 
then along the Washington-Unicoi 
County line to the Washington- 
Greene County line, then along the 
Washington-Greene County line to 
TN Hwy 107, then along TN Hwy 107 
to junction U.S. Hwy HE, then along 


U.S. Hwy 11E to the Greene-Hamblen 
County line, then along the Greene- 
Hamblen County line to the Hawkins- 
Hamblen County line, then along the 
Hawkins-Hamblen County line to the 
Hawkins-Grainger County line, then 
along the Hawkins-Grainger County 
line to the Grainger-Hancock County 
line, then along the Grainger-Hancock 
County line to the Clairbome-Han- 
cock County line, then along the Clair- 
bome-Hancock County line to the VA- 
TN State line, then along the VA-TN 
State line to the KY-TN State line, 
then along the KY-TN State line to 
the MO-TN State line, then along to 
points in Otsego and Schoharie Coun¬ 
ties, NY. north of NY Hwy 7. 

(XII) Lumber , building materials, 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment), (A) from points in NC on, 
west, and south of a line beginning at 
Bayshore Park, NC along NC Hwy 24 
to junction U.S. Hwy 17, then along 
U.S. Hwy 17 to the Jones-Onslow 
County line, then along the Jones- 
Onslow County line to U.S. Hwy 258, 
then along U.S. Hwy 258 to junction 
NC Hwy 24, then along NC Hwy 24 to 
junction U.S. Hwy 701, then along UB. 
Hwy 701 to junction U.S. Hwy 301, 
then along U.S. Hwy 301 to the John- 
ston-Harnett County line, then along 
the Johnston-Hamett County line to 
the Wake-Hamett County line, then 
along the Wake-Hamett County line 
to the Wake-Chatham County line, 
then along the Wake-Chatham 
County line to U.S. Hwy 1, then along 
U.S. Hwy 1 to junction unnumbered 
hwy at Moncure, NC, then along un¬ 
numbered hwy to junction U.S. Hwy 
64, then along U.S. Hwy 64 to junction 
U.S. Hwy 421, then along U.S. Hwy 
421 to the Randolph-Chatham County 
line, then along the Randolph-Chat¬ 
ham County line to the Randolph-Ala- 
mance County line, then along the 
Randolph-Alamance County line to 
the Randolph-Guilford County line, 
then along the Randolph-Guilford 
County line to the Davidson-Guilford 
County line, then along the Davidson- 
Guilford County line to the Davidson- 
Forsyth County line, then along the 
Davidson-Forsyth County line to the 
Davie-Forsyth County line, then along 
the Davie-Forsyth County line to the 
Yadkin-Forsyth County line, then 
along the Yadkin-Forsyth County line 
to U.S. Hwy 421, then along U.S. Hwy 
421 to junction U.S. Hwy 601, then 
along U.S. Hwy 601 to junction NC 
Hwy 67, then along NC Hwy 67 to 
junction NC Hwy 268, then along NC 
Hwy 268 to Junction U.S. Hwy 421, 
then along UB. Hwy 421 to the 
Wilkes-Watauga County line, then 
along the Wilkes-Watauga County line 
to the Ashe-Watauga County line, 
then along the Ashe-Watauga County 
line to the NC-TN State line, to points 


in Herkimer and Oneida Counties, NY; 
and (B) from points in TN on and 
south of a line beginning at the NC- 
TN State line along U.S. Hwy 321 to 
junction U.S. Hwy 411, then along U.S. 
Hwy 411 to junction U.S. Hwy HE, 
then along U.S. Hwy 11E to the 
Greene-Hamblen County line, then 
along the Greene-Hamblen County 
line to the Hamblen-Hawkins County 
line, then along the Hamblen-Hawkins 
County line to the Grainger-Hawkins 
County line, then along the Grainger- 
Hawkins County line to the Grainger- 
Hancock County line, then along the 
Grainger-Hancock County line to the 
Hancock-Claibome County line, then 
along the Hancock-Claibome County 
line to the VA-TN State line, then 
along the VA-TN State line to the 
KY-TN State line, then along the 
KY-TN State line to the Clay-Macon 
County line, then along the Clay- 
Macon County line to TN Hwy 52, 
then along TN Hwy 52 to junction TN 
Hwy 10, then along TN Hwy 10 to the 
Macon-Trousdale County line, then 
along the Macon-Trousdale County 
line to the Trousdale-Sumner County 
line, then along the Trousdale-Sumner 
County line to TN Hwy 25. then along 
TN Hwy 25 to junction U.S. Hwy 3IE, 
then along U.S. Hwy 31E to Junction 
U.S. Hwy 31, then along U.S. Hwy 31 
to junction U.S. Hwy 70, then along 
U.S. Hwy 70 to junction TN Hwy 47, 
then along TN Hwy 47 to junction TN 
Hwy 48, then along TN Hwy 48 to 
junction U.S. Hwy 70, then along U.S. 
Hwy 70 to junction U.S. Hwy Alt 70, 
then along U.S. Hwy Alt 70 to junction 
UB. Hwy 79, then along U.S. Hwy 79 
to junction TN Hwy 77. then along TN 
Hwy 77 to junction TN Hwy 104, then 
along TN Hwy 104 to junction TN 
Hwy 20. then along TN Hwy 20 to the 
MO-TN State line, to points in Herki¬ 
mer and Oneida Counties, NY. 

(XIII) Lumber, building materials, 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment), (A) from points in NC on, 
west, and south of a line beginning at 
Beaufort, NC, along U.S. Hwy 70 to 
junction NC Hwy 24, then along NC 
Hwy 24 to junction NC Hwy 58, then 
along NC Hwy 58 to the Carteret- 
Jones County line, then along the Car¬ 
teret-Jones County line to the Jones- 
Onslow County line, then along the 
Jones-Onslow County line to U.S. Hwy 
17. then along UB. Hwy 17 to junction 
NC Hwy 24. then along NC Hwy 24 to 
junction NC Hwy 11. then along NC 
Hwy 11 to junction unnumbered hwy, 
approximately 3 miles northeast of 
Kenansville, then along unnumbered 
hwy to the Duplin-Wayne County line, 
then along the Duplin-Wayne County 
line to U.S. Hwy 117, then along U.S. 
Hwy 117 to junction U.S. Hwy 13, then 
along U.S. Hwy 13 to the Wayne- 
Sampson County line, then along the 
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Wayne-Sampson County line to the 
Sampson-Johnston County line, then 
along the Sampson-Johnston County 
line to U.S. Hwy 701, then along U.S. 
Hwy 701 to junction U.S. Hwy 301, 
then along U.S. Hwy 301 to junction 
NC Hwy 210. then along NC Hwy 210 
to the Johnston-Hamett County line, 
then along the Johnston-Hamett 
County line to the Wake-Hamett 
County line, then along the Wake- 
Hamett County line to the Wake- 
Chatham County line to U.S. Hwy 1, 
then along U.S. Hwy 1 to junction un¬ 
numbered hwy at Moncure, NC, then 
along unnumbered hwy to Junction 
NC Hwy 87. then along NC Hwy 87 to 
junction unnumbered hwy, approxi¬ 
mately 4 miles south of Saxapahaw, 
NC, then along unnumbered hwy via 
Snow Camp, NC, to junction NC Hwy 
49, then along NC Hwy 49 to the Ala- 
mance-Randolph County line, then 
along the Alamance-Randolph County 
line to the Alamance-Guilford County 
line, then along the Alamance-Guil¬ 
ford County line to NC Hwy 62, then 
along NC Hwy 62 to junction U.S. Hwy 
311, then along U.S. Hwy 311 to the 
Davidson-Guilford County line, then 
along the Davidson-Guilford County 
line to the Forsyth-Davidson County 
line, then along the Forsyth-Davidson 
County line to the Davie-Forsyth 
County line, then along the Davie-For¬ 
syth County line to the Davie-Yadkin 
County line, then along the Davie- 
Yadkin County line to U.S. Hwy 601, 
then along U.S. Hwy 601 to junction 
NC Hwy 67, then along NC Hwy 67 to 
junction NC Hwy 268. then along NC 
Hwy 268 to junction NC Hwy 16, then 
along NC Hwy 16 to the VA-NC State 
line, to points in Jefferson, Lewis, and 
St. Lawrence Counties. NY, and (B) 
points in TN on and south of a line be¬ 
ginning at the NC-TN State line along 
the Carter-Johnson County line, then 
along the Carter-Johnson County line 
to the Carter-Sullivan County line, 
then along the Carter-Sullivan County 
line to the Washington-Sullivan 
County line, then along the Washing- 
ton-SuLlivan County line to the 
Greene-Hawkins County line, then 
along the Greene-Hawkins County 
line to TN Hwy 70, then along TN 
Hwy 70 to junction U.S. Hwy 11W, 
then along U.S. Hwy 11W to Junction 
TN Hwy 70, then along TN Hwy 70 to 
the VA-TN State line, then along the 
VA-TN State line to the KY-TN State 
line, then along the KY-TN State line 
to U.S. Hwy 25W, then along U.S. Hwy 
25W to junction Interstate Hwy 75, 
then along Interstate Hwy 75 to junc¬ 
tion TN Hwy 63, then along TN Hwy 
63 to junction U.S. Hwy 27, then along 
U.S. Hwy 27 to junction TN Hwy 52. 
then along TN Hwy 52 to the Scott- 
Morgan County line, then along the 
Scott-Morgan County line to the 
Morgan-Fentress County line, then 
along the Morgan-Fentress County 
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line to TN Hwy 62, then along TN 
Hwy 62 to the Fentress-Cumberland 
County line, then along the Fentress- 
Cumberland County line to the Cum- 
berland-Putnam County line, then 
along the Cumberland-Putnam 
County line to U.S. Hwy 70N, then 
along U.S. Hwy 70N to junction TN 
Hwy 56, then along TN Hwy 56 to 
junction U.S. Hwy 70, then along U.S. 
Hwy 70 to the DeKalb-Wilson County 
line, then along the Wilson-DeKalb 
County line to the Cannon-Wilson 
County line, then along the Cannon- 
Wilson County line to the Rutherford- 
Wilson County line, then along Ruth¬ 
erford-Wilson County line to the Da- 
vidson-Rutherford County line, then 
along Davidson-Rutherford County 
line to the Williamson-Rutherford 
County line, then along the William¬ 
son-Rutherford County line to the 
Williamson-Marshall County line, 
then along the Williamson-Marshall 
County line to the Maury-Marshall 
County line, then along the Maury- 
Marshall County line to TN Hwy 99, 
then along TN Hwy 99 to junction TN 
Hwy 48, then along TN Hwy 48 to the 
Lewis-Wayne County line, then along 
the Lewis-Wayne County line to the 
Wayne-Perry County line, then along 
the Wayne-Perry County line to TN 
Hwy 114, then along the TN Hwy 114 
to junction TN Hwy 100, then along 
TN Hwy 100 to junction UJ5. Hwy 64, 
then along U.S. Hwy 64 to the 
Fayette-Hardeman County line, then 
along the Fayette-Hardeman County 
line to the Haywood-Fayette County 
line, then along the Haywood-Fayette 
County line to the Fayette-Tipton 
County line, then along the Fayette- 
Tipton County line to the Shelby- 
Tipton County line, then along the 
Shelby-Tipton County line to the AR- 
TN State line, to points in Jefferson, 
Lewis, and St. LawTence Counties. NY. 

(XIV) Lumber , building materials , 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment), (A) from points in NC on, 
west and south of a line beginning at 
Bayshore Park, NC. along NC Hwy 24 
to junction U.S. Hwy 17, then along 
U.S. Hwy 17 to the Jones-Onslow 
County line, then along the Jones- 
Onslow County line to the Duplin- 
Onslow County line to NC Hwy 24, 
then along NC Hwy 24 to junction 
U.S. Hwy 701, then along U.S. Hwy 
701 to junction U.S. Hwy 301, then 
along U.S. Hwy 301 to junction U.S. 
Hwy 421, then along U.S. Hwy 421 to 
junction U.S. Hwy 401, then along U.S. 
Hwy 401 to the Wake-Hamett County 
line, then along the Wake-Hamett 
County line to the Wake-Chatham 
County line, then along the Wake- 
Chatham County line to U.S. Hwy 1, 
then along U.S. Hwy 1 to junction un¬ 
numbered highway at Moncure, NC. 
then along unnumbered highway to 
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junction U.S. Hwy 64, then along U.S. 
Hwy 64 to junction NC Hw r y 22. then 
along NC Hwy 22 to junction unnum¬ 
bered highway at Franklinville, NC. 
then along unnumbered highway to 
junction U.S. Hwy 311, then along U.S. 
Hwy 311 to junction NC Hwy 67, then 
along NC Hwy 67 to the Forsyth- 
Yadkin County line, then along the 
Forsyth-Yadkin County line to un¬ 
numbered highway at Siloam, NC. 
then along unnumbered highway to 
junction NC Hwy 268. then along NC 
Hwy 268 to the Wilkes-Surry County 
line, then along the Wilkes-Surry 
County line to the Wilkes-Alleghany 
County line, then along the Wilkes-Al- 
leghany County line to the Wilkes- 
Ashe County line, then along the 
Wilkes-Ashe County‘line to NC Hwy 
16, then along NC Hwy 16 to junction 
NC Hwy 194, then along NC Hwy 194 
to the VA-NC State line, to points in 
Fulton, Hamilton, and Montgomery 
Counties, NY, and to points in Albany. 
Rennselaer. and Schenectady Coun¬ 
ties, NY, north of NY Hwy 7; and (B) 
from points in TN on and south of a 
line beginning at the NC-TN State 
line along U.S. Hwy 421 to the John- 
son-Sullivan County line, then along 
the Johnson-Sullivan County line to 
the Johnson-Carter County line, then 
along the Johnson-Carter County line 
to TN Hwy 91, then along TN Hwy 91 
to junction TN Hwy 67, then along TN 
Hw£ 67 to the Carter-Washington 
County line, then along the Carter- 
Washington County line to U.S. Hwy 
411, then along U.S. Hwy 411 to junc¬ 
tion TN Hwy 70, then along TN Hwy 
70 to the VA-TN State line, then along 
the VA-TN State line to the KY-TN 
State line, then along the KY-TN 
State line to the MO-TN State line, to 
points in Fulton, Hamilton, and Mont¬ 
gomery Counties, NY, and to points in 
Albany, Rennselaer, and Schenectady 
Counties, NY. north of NY Hwy 7. 

(XV) Lumber, building material !£, 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment), (A) from points in NC on, 
west and south of a line beginning at 
Ocean, NC, along NC Hwy 24 to junc¬ 
tion unnumbered highway, via Silver- 
dale. NC. then along unnumbered 
highway to U.S. Hwy 17, then along 
U.S. Hwy 17 to Junction U.S. Hwy 258, 
then along U.S. Hwy 258 to the Jones- 
Onslow County line, then along the 
Jones-Onslow County line to the 
Jones-Duplin County line, then along 
the Jones-Duplin County line to the 
Lenoir-Duplin County line, then along 
the Lenoir-Duplin County line to NC 
Hwy 11. then along NC Hwy 11 to 
junction NC Hwy 24, then along NC 
Hwy 24 to junction U.S. Hwy 117, then 
along U.S. Hwy 117 to the Wayne- 
Duplin County line, then along the 
Wayne-Dupiin County line to the 
Sampson-Wayne County line, then 
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along the Sampson-Wayne County 
line to the Johnston-Sampson County 
line to U.S. Hwy 701. then along U.S. 
Hwy 701 to junction U.S. Hwy 301, 
then along U.S. Hwy 301 to Junction 
NC Hwy 27, then along NC Hwy 27 to 
the Johnston-Hamett County line, 
then along the Johnston-Hamett 
County line to the Wake-Harnett 
County line, then along the Wake- 
Hamett County line to U.S. Hwy 1, 
then over U.S. Hwy 1 to junction un¬ 
numbered highway at Moncure, NC, 
then over unnumbered highway to 
junction NC Hwy 87, then over NC 
Hwy 87 to junction unnumbered high¬ 
way, then over unnumbered highway 
via Snow Camp, NC, to the Alamance- 
Guilford County line, then over the 
Alamance-Guilford County line to I 
Hwy 85, then over I Hwy 85 to junc¬ 
tion I Hwy 40, then over I Hwy 40 to 
junction U.S. Hwy 421, then over U.S. 
Hwy 421 to junction NC Hwy 66, then 
over NC Hwy 66 to junction NC Hwy 
268, then over NC Hwy 268 to the 
Surry-Wilkes County line, then over 
the Surry-Wilkes County line to the 
Alleghany-Wilkes County line, then 
over the Alleghany-Wilkes County line 
to the Wilkes-Ashe County line, then 
over the Wilkes-Ashe County line to 
junction NC Hwy 16, then over NC 
Hwy 16 to junction NC Hwy 194, then 
over NC Hwy 194 to the NC-VA State 
line, to points in Essex, Saratoga, 
Warren, and Washington Counties, 
NY; and (b) from Sullivan Gardens, 
TN, and points in TN on and south of 
a line beginning at the NC-TN State 
line extending over U.S. Hwy 421 to 
the Sullivan-Johnson County line, 
then along the Sullivan-Johnson 
County line to the Carter-Johnson 
County line, then over the Carter- 
Johnson County line to Junction TN 
Hwy 91, then over TN Hwy 91 to junc¬ 
tion TN Hwy 67. then over TN Hwy 67 
Jo junction U.S. Hwy 23, then over 
U.S. Hwy 23 to the Sullivan-Washing¬ 
ton County line, then over the Sulli¬ 
van-Washington County line to the 
Sullivan-Hawkins County line, then 
over the Sullivan-Hawkins County line 
to junction U.S. Hwy 11W, then over 
U.S. Hwy 11W to junction TN Hwy 70, 
then over TN Hwy 70 to the VA-TN 
State line, then over the VA-TN State 
line to the KY-TN State line, then 
over the KY-TN State line to the MO- 
TN State line, to points in Essex, Sara¬ 
toga, Warren, and Washington Coun¬ 
ties, NY. 

(XVI) Lumber , building materials 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment), (A) from points in NC 
(except Goldsboro, NC) on, west and 
south of a line beginning at Beauford, 
NC, extending along U.S. Hwy 70 to 
junction unnumbered highway at 
Newport, NC, then over unnumbered 
highway to junction NC Hwy 58, then 


over NC Hwy 58 to Junction U.S. Hwy 
17, then over U.S. Hwy 17 to junction 
NC Hwy 58. then over NC Hwy 58 to 
the Lenoir-Jones County line, then 
over the Lenoir-Jones County line to 
the Craven-Lenoir County line, then 
over the Craven-Lenoir County line to 
the Pitt-Lenolr County line, then over 
the Pitt-Lenoir County line to junc¬ 
tion NC Hwy 11. then over NC Hwy 11 
to the Lenoir-Duplin County line, then 
over the Lenoir-Duplin County line to 
junction NC Hwy 403, then over NC 
Hwy 403 to Junction NC Hwy 55, then 
over NC Hwy 55 to junction U.S. Hwy 
117, then over U.S. Hwy 177 to junc¬ 
tion U.S. Hwy 70, then over U.S. Hwy 
70 to junction U.S. Hwy Alternate 70, 
then over U.S. Hwy Alternate 70 to 
junction U.S. Hwy 70, then over U.S. 
Hwy 70 to junction unnumbered high¬ 
way approximately one mile north of 
the junction of U.S. Hwys 70 and 401, 
then over unnumbered highway to 
junction U.S. Hwy 64, then over U.S. 
Hwy 64 to the Wake-Chatham County 
line, then over the Wake-Chatham 
County line to the Chatham-Durham 
County line, then over the Chatham- 
Durham County line to the Orange- 
Durham County line, then over the 
Orange-Durham County line to junc¬ 
tion NC Hwy 54, then over NC Hwy 54 
to the Orange-Alamance County line, 
then over the Orange-Alamance 
County line to junction unnumbered 
highway, then over the unnumbered 
highway via Snow Camp, NC. to the 
Guilford-Alamance County line, then 
over the Guilford-AIamance County 
line to junction U.S. Hwy 70, then over 
U.S. Hwy 70 to junction U.S. Hwy 421, 
then over U.S. Hwy 421 to junction TN 
Hwy 66. then over TN Hwy 66 to junc¬ 
tion TN Hwy 268, then over TN Hwy 
268 to junction U.S. Hwy 21. then over 
U.S. Hwy 21 to junction NC Hwy 113, 
then over NC Hwy 113 to the Ashe-Al¬ 
leghany County line, then over the 
Ashe-Alleghany County line to the 
VA-NC State line, to points in Frank¬ 
lin County, NY; and (B) from points in 
TN on and south of a line beginning at 
the TN-NC State line extending along 
U.S. Hwy 421 to the Sullivan-Johnson 
County line, then over the Sullivan- 
Johnson County line to the Carter- 
Johnson County line, then over the 
Carter-Johnson County line to Junc¬ 
tion U.S. Hwy 19E, then over U.S. Hwy 
19E to junction U.S. Hwy 19. then over 
U.S. Hwy 19 to junction TN Hwy 37, 
then over TN Hwy 37 to junction TN 
Hwy 126, then over TN Hwy 126 to 
Junction U.S. Hwy 23, then over U.S. 
Hwy 23 to the TN-VA State line, then 
over the TN-VA State line to the KY- 
TN State line, then over the KY-TN 
State line to the Scott-Pickett County 
line, then over the Scott-Pickett 
County line to the Fentress-Pickett 
County line, then over the Fentress- 
Pickett County line to the Overton- 
Pickett County line, then over the 


Overton-Pickett County line to the 
Clay-Pickett County line, then over 
the Clay-Pickett County line to the 
KY-TN State line, then over the KY- 
TN State line to the Macon-Sumner 
County line, then over the Macon- 
Sumner County line to the Sumner- 
Trousdale County line, then over the 
Sumner-Trousdale County line to the 
Sumner-Wilson County line, then over 
the Sumner-Wilson County line to the 
Wilson-Davidson County line, then 
over the Wilson-Davidson County line 
to U.S. Hwy 70, then over U.S. Hwy 70 
to junction U.S. Hwy Alternate 70, 
then over U.S. Hwy Alternate 70 to 
junction TN Hwy 104. then over TN 
Hwy 104 to the Dyer-Gibson County 
line, then over the Dyer-Gibson 
County line to the Dyer-Crockett 
County line, then over the Dyer- 
Crockett County line to the Dyer-Lau- 
derdale County line, then over the 
Dyer-Lauderdale County line to the 
AR-TN State line, to points in Frank¬ 
lin County, NY. 

(XVII) Lumber , building materials , 
and supplies (except commodities in 
bulk and those which because of size 
or weight require the use of special 
equipment). (A) from points in NC 
(except Goldsboro, NC) on, west and 
south of a line beginning at the junc¬ 
tion of NC Hwy 101 and U.S. Hwy 70 
extending over NC Hwy 101 to junc¬ 
tion U.S. Hwy 70, then over U.S. Hwy 
70 to the Craven-Carteret County line, 
then over the Craven-Carteret County 
line to the Jones : Carteret County line, 
then over the Jones-Carteret County 
line to NC Hwy 58. then over NC Hwy 
58 to junction U.S. Hwy 17, then over 
U.S. Hwy 17, to junction NC Hwy 58, 
then over NC Hwy 58 to the Jones- 
Lenoir County line, then over the 
Jones-Lenoir County line to the 
Carven-Lenoir County line, then over 
the Craven-Lenoir County line to the 
Pitt-Lenoir County line, then over the 
Pitt-Lenoir County line to junction NC 
Hwy 11, then over NC Hwy 11 to the 
Lenoir-Duplin County line, then over 
the Lenoir-Duplin County line to the 
Wayne-Duplin County line, then over 
the Wayne-Duplin County line to 
junction NC Hwy 111, then over NC 
Hwy 111 to junction U.S. Hwy 70, then 
over U.S. Hwy 70 to junction U.S. Hwy 
Alternate 70, then over U.S. Hwy Al¬ 
ternate 70 to junction NC Hwy 54. 
then over NC Hwy 54 to junction NC 
Hwy 55, then over NC Hwy 55 to junc¬ 
tion U.S. Hwy 1, then over U.S. Hwy 1 
to the Wake-Chatham County line, 
then over the Wake-Chatham County 
line to the Durham-Chatham County 
line, then over the Durham-Chatham 
County line to the Orange-Durham 
County line, then over the Orange- 
Durham County line to NC Hwy 54, 
then over NC Hwy 54 to junction U.S. 
Hwy 70, then over U.S. Hwy 70 to 
junction U.S. Hwy 220, then over U.S. 
Hwy 220 to the Guildord-Rockingham 
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County line then over the Guilford- 
Rockingham County line to the. 
Stokes-Rockingham County line, then 
over the Stokes-Rockingham County 
line to U.S. Hwy 311, then over U.S. 
Hwy 311 to the Stokes-Forsyth 
County line, then over the Stokes-For- 
syth County line to NC Hwy 66. then 
over NC Hwy 66 to junction NC Hwy 
89, then over NC Hwy 89 to the 
Stokes-Surry County line, then over 
the Stokes-Surry County line to NC 
Hwy 268, then over NC Hwy 268 to 
junction U.S. Hwy 52, then over U.S. 
Hwy 52 to junction U.S. Hwy 601, then 
over U.S. Hwy 601 to the Yadkin- 
Surry County line, then over the 
Yadkin-Surry County line to the 
Surry-Wiikes County line, then over 
the Surry-Wiikes County line to the 
Wilkes-Alleghany County line, then 
over the Wildes-Alleghany County line 
to U.S. Hwy 21, then over U.S. Hwy 21 
to the VA-NC State line, to points in 
Clinton County, NY; (B) from points 
in TN to points In Clinton County, 
NY; and (C) from points in VA on and 
south of a line beginning at the NC- 
VA State line extending over U.S. Hwy 
21 to junction U.S. Hwy 58, then over 
U.S. Hwy 58 to junction U.S. Hwy 23. 
then over U.S. Hwy 23 to the Scott- 
Lee County line, then over the Scott- 
Lee County line to the Wise-Lee 
County line, then over the Wise-Lee 
County lne to U.S. Hwy 23, then over 
U.S. Hwy 23 to junction VA Hwy 160, 
then over VA Hwy 160 to the KY-VA 
State line, to points in Clinton 


County. NY. Gateways eliminated: GA 
and SC. 

No. MC 116073 (Sub-No. E10), filed 
March 27. 1978. Applicant: BARRETT 
MOBILE HOME TRANSPORT, INC., 
P.O. Box 919, Moorhead. MN 56560. 
Applicant’s representative: John C. 
Barrett (same as above). Buildings, in 
sections, mounted on wheeled under¬ 
carriages. from Seattle, Vancouver, 
Kent, Union Gap, Burlington, Mount 
Vernon, Maple Palls, Tacoma, Aber¬ 
deen, Lacey and Spokane. WA to 
points in the U.S. (except AK and HI). 
Gateway eliminated: Custer County. 
MT. 

No. MC 116073 (Sub-No. Ell), filed 
March 27. 1978. Applicant: BARRETT 
MOBILE HOME TRANSPORT, INC., 
P.O. Box 919, Moorhead. MN 56560. 
Applicant’s representative: John C. 
Barrett (same as above). Buildings , in 
sections, mounted on wheeled under¬ 
carriages, with hitchball connector, 
from Seattle, Vancouver, Kent, Union 
Gap, Burlington, Mount Vernon, 
Maple Palls, Aberdeen, Lacey and Spo¬ 
kane WA, to points in the U.S. (except 
ND. MN, WI, OR. CA. NV. ID. AZ. 
AK, CO. WY. MT. WA, and HI). Gate¬ 
way eliminated: OR. 

No. MC 116073 (Sub-No. E12), filed 
March 27. 1978. Applicant: BARRETT 
MOBILE HOME TRANSPORT, INC., 
P.O. Box 919, Moorhead. MN 56560. 
Applicant’s representative: John C. 
Barrett (same as above). Buildings , in 
section, mounted on wheeled under¬ 


carriages with hitchball connectors, 
from Tacoma, WA to points in the 
U.S. (except MT. ND. MN. WA, HI, 
WI, OR and that portion of ID north 
of the 46th parallel). Gateway elimi¬ 
nated: OR. 

No. MC 116073 (Sub-No. E13), filed 
March 27, 1978. Applicant: BARRETT 
MOBILE HOME TRANSPORT. INC., 
P.O. Box 919, Moorhead, MN 56560. 
Applicant’s representative: John C. 
Barrett (same as above). Trailers de¬ 
signed to be drawn by passenger auto¬ 
mobiles, in secondary movements, 
from Seattle, Vancouver, Kent, Union 
Gap. Burlington. Mount Vernon. 
Maple Palls, Aberdeen, Lacey, and 
Spokane, WA, to points in I A. KS. 
NM, and TX. Gateways eliminated: 
Denver. CO. and Albuquerque. NM. 

No. MC 116073 (Sub-No. E14), filed 
March 27. 1978. Applicant: BARRETT 
MOBILE HOME TRANSPORT, INC., 
P.O. Box 919, Moorhead. MN 56560. 
Applicant’s representative: John C. 
Barrett (same as above). Trailers de¬ 
signed to be drawn by passenger auto¬ 
mobiles, in secondary movements, 
from Seattle, Vancouver. Kent, Union 
Gap, Burlington, Mount Vernon, 
Maple Falls, Aberdeen, Lacey, and 
Spokane, WA, to points in NE. Gate¬ 
way eliminated: Cody. WY. 

By the Commission. 

Nancy Wilson, 
Acting Secretary. 

CFR Doc. 78-8175 Piled 7-6-78: 8:45 am) 
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sunshine act meetings 


This section of the FEDERAL REGISTER contains notices of meetings published under the ‘’Government in the Sunshine Act” (Pub. L 94-409), 5 U.S.C. 
552b(eX3). 


CONTENTS 

♦ Items 


Commodity Futures Trading 

Commission. 1 

Federal Energy Regulatory 

Commission.. 2 

Federal Maritime Commission... 3 

Federal Home Loan Bank 

Board. 4 

Federal Reserve System (Board 

of Governors). 5 

Federal Trade Commission. 6 

Renegotiation Board. 7 

Securities and Exchange 
Commission.. 8 


[ 6351 - 01 ] 

1 

COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 10 a.m., July 11, 
1978. 

PLACE: 2033 K Street NW.. Washing¬ 
ton, D.C., fifth floor hearing room. 

STATUS: Parts of this meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 

MATTERS TO BE CONSIDERED: 
Portions open to the public: 

Proposed standards for Title HI Associ¬ 
ation. 

Proposed call schedule for contracts to be 
reviewed pursuant to Regulation 1.50. 

Portions closed to the public: 

Enforcement matters/order of investiga¬ 
tion; private investigation into rule enforce¬ 
ment program and procedures. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Jane Stuckey, 254-6314. 

[S-1396-78 Filed 7-5-78; 9:27 am) 


[ 6740 - 02 ] 

2 

July 15, 1978. 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

TIME AND DATE: 10 a.m., July 12, 
1978. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Agenda. 

Note.—I tems listed on the agenda may be 
deleted without further notice. 


CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kenneth F. Plumb, Secretary, tele¬ 
phone 202-275-4166. 

- This is a list of matters to be consid¬ 
ered by the Commission. It does not 
include a listing of all papers relevant 
to the items on the agenda; however, 
all public documents may be examined 
in the Office of Public Information. 

Power Agenda—149th Meeting, July 12. 
1978, Regular Meeting (10 a.m.) 

/. Electric rate matters 
ER-1. Docket No. ER78-312, Upper Penin¬ 
sula Generating Co. 

ER-2. Docket No. ER78-283, South Carolina 
Electric & Gas Co. 

ER-3. Docket No. ER77-531, Illinois Power 
Co. 

ER-4. Docket No. E-9181, Nantahala Power 
& Light Co. 

ER-5. Docket Nos. EL78-15 and ER78-339, 
Public Service Co. of New Hampshire. 
ER-6. Docket No. EL78-9, Jackson Purchase 
Electric Cooperative Corporation and Big 
Rivers Electric Corporation v. Kentucky 
Utilities Company. 

ER-7. Docket No. ER76-495 (Phase ID. 

Carolina Power & Light Co. 

ER-8. Docket Nos. ER76-654 and E-9145. 

Utah Power & Light Co. 

ER-9. Docket No. E-6730, Reeves Bros.. Inc. 
ER-10. Docket No. E-9555, Metropolitan 
District of Southern California. 

II. Licejised Project Matters 
P-1. Project No. 5, the Montana Power Co. 
P-2. (A) Bureau of Land Management, 
Boise, Idaho (1-12772). (B) Bureau of 
Land Management. Boise. Idaho (1-12848). 
(C) Bureau of Land Management. Port¬ 
land. Oreg. (OR-16790, OR-16793. OR- 
16795). (D) Bureau of Land Management, 
Boise, Idaho (1-13032). (E) Bureau of 
Land Management, Portland. Oreg. (OR- 
16798. OR-16923, OR-16926). 

Power Agenda—149th Meeting, July 12, 
1978. Regular Meeting 

CAP-1. Docket No. ER78-325, Florida 
JPower Sc Light Co. 

CAP-2. Docket No. ER78-451, Montana 
Light Sc Power Co. 

CAP-3. Docket Nos. ER78-429 and ER78- 
430, Arizona Public Service. 

CAP-4. Docket Nos. ER78-293. ER78-298, 
and ER78-302, Illinois Power Co. 

CAP-5. Docket No. ER78-238, Mid-Conti¬ 
nent Area Power Pool. 

CAP-6. Docket No. ES78-23. Idaho Power 
Co. 

CAP-7. Project No. 349, Alabama Power Co. 
CAP-8. Project No. 137, Pacific Gas Sc Elec¬ 
tric Co. 

CAP-9. Project No. 1394, Southern Califor¬ 
nia Edison Co. 

CAP-10. Project No. 516, South Carolina 
Electric Sc Gas Co. 

CAP-11. (A) Bureau of Land Management. 
Cheyenne. Wyo. (W-50059J. <B) Bureau of 


Land Management. Sacramento. Calif. (S- 
1184). (C) Bureau of Land Management, 
Anchorage, Alaska (AA-16045). 

CAP-12. City of Piqua, Ohio v. F.E.R.C ., 
D.C. Cir No. 78-1487. 

Miscellaneous Agenda—149th Meeting, 
July 12, 1978, Regular Meeting 

M-l. Inflated rate increase filings. 

M-2. Docket No. R-441, revision in section 
2.75 of title 18 of the Code of Federal Reg¬ 
ulations to amend optional procedure re¬ 
quirements. 

M-3. Secretary of Energy’s proposed rule on 
allocation of natural gas liquids. 

Miscellaneous Agenda—149th Meeting, 
July 12,1978, Regular Meeting 

CAM-1. Rumford Falls Power Co. 

CAM-2. Northwest Pipeline Corp. 

Gas Agenda—149th Meeting, July 12.1978, 
Regular Meeting 

i. pipeline rate matters 

A. Pipeline rates 

RP-1. Docket No. RP74-61 (PGA77-5), 
RP76-10 (PGA77-5), RP77-54 and RP77- 
55. Arkansas Louisiana Gas Co. 

RP-2. Docket No. RP77-6. Sea Robin Pipe¬ 
line Co. 

RP-3. Docket No. RP78-33, Southern Natu¬ 
ral Gas Co. 

RP-4. Docket No. RP75-105, Columbia Gulf 
Transmission Co.. Docket No. RP75-106 
(consolidated taxes), Columbia Gas Trans¬ 
mission Corp. 

RP-5. Docket Nos. RP74-89 and RP73-35 
(AP76-1), Trunkline Gas Co. 

RP-6. Docket No. RP76-114, Midwestern 
Gas Transmission Co. 

RP-7. Docket Nos. RP75-96 and RP76-100. 
Michigan Wisconsin Pipeline Co. 

II. producer certificate matters 

A . Special relief 

CI-1. Docket Nos. RI77-67, CI75-626 and 
CI75-656, Bill J. Graham 

III. pipeline certificate matters 

A. Pipeline certificates 

CP-1. Docket No. CP74-192, Florida Gas 
Transmission Co. 

CP-2. (A) Docket No. CP78-150, Transconti¬ 
nental Gas Pipe Line Corp. (B) Docket No. 
CP77-527, Transcontinental Gas Pipe Line 
Corp. 

CP-3. Docket No. CP77-599, Columbia Gas 
Transmission Corp. 

CP-4. Reserved. 

CP-5. Reserved. 

CP-6. Reserved. 

B. Storage 

CP-1. Docket No. CP66-237, Natural Gas 
Pipeline Co. of America. 

CP-8. Reserved. 

C. Curtailment 

CP-9. Docket No. RP71-29. et al. (phase II). 
United Gas Pipe Line Co. 
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Gas Agenda—149th Meeting, July 12,1978. 

Regular Meeting 

CAG-1. Docket No. RP74-86, Gulf Energy 
Sc Development Corp. 

CAG-2. Docket Nos. AR61-2. AR69-1, et 
al.. G-1964. G-12706. 0-18841. RP65-69, 
RP69-13 and RP70-29, Texas Eastern 
Transmission Corp. 

CAG-3. Docket No. RP72-110 (PGA No. 
78-9), Algonquin Gas Transmission Co. 

CAG—4. Docket No. RP73-8 (PGA No. 78- 
7), North Penn Gas Co. 

CAG—5. Docket Nos. RP67-10. RP69-41, 
RP70-14, and RP72-157, Consolidated Gas 
Supply Corp. 

CAG—6. Docket No. RP72-157. Consolidat¬ 
ed Gas Supply Corp. 

CAG—7. Docket Nos. AR61-2, RP67-23, G- 
11980, et al., and RP73-114, Tennessee 
Gas Pipeline Co. 

CAG—8. Docket No. CI78-725, Pan Eastern 
Exploration Co. 

CAG—9. Docket No. CI78-571. Atlantic 
Richfield Co. 

CAG—10. Docket No. CI78-585, Diamond 
Shamrock Corp. 

CAG-11. Docket No. G-4809. et al.. Chev¬ 
ron U.S.A. Inc. (operator), et al. 

CAG—12. Docket Nos. CS69-4. et al., 
Hytech Energy Corp. (formerly Western 
States Producing Co.), et al. 

CAG—13. Docket Nos. CS76-842. et al.. 
Devon Corp., et al. 

CAG—14. Docket No. CI77-209, Curtis Han- 
kamer. 

CAG—15. Docket No. CP78-209, National 
Fuel Gas Supply Corp. Docket No. CP78- 
234, Tennessee Gas Pipeline Co., a division 
of Tenneco Inc. Docket No. CP77-465, Co¬ 
lumbia Gas Transmission Corp.. National 
Fuel Gas Supply Corp. Docket No. CP78- 
305, Columbia Gas Transmission Corp. 
Docket No. CP78-316, Transcontinental 
Gas Pipe Line Corp. 

CAG—16. Docket No. CP78-277. Colorado 
Interstate Gas Co. 

CAG—17. Docket No. CP78-319. Mississippi 
River Transmission Corp. 

CAG—18. Docket No. CP78-341. Michigan 
Wisconsin Pipe Line Co. 

CAG—19. Docket No. CP76-426, Kentucky 
West Virginia Gas Co. 

CAG—20. Docket No. CP78-204, Northwest 
Pipeline Corp. Docket No. CP78-231, Colo¬ 
rado Interstate Gas Co. 

CAG—21. Docket No. CP78-89. Natural Gas 
Pipeline Co. of America. Docket No. CP78- 
213, Transcontinental Gas Pipe Line Corp. 
Docket No. CP78-282. Eastern Shore Nat¬ 
ural Gas Co. 

CAG-22. Docket No. CP76-500, Cities Serv¬ 
ice Gas Co. 

Kenneth F. Plumb, 
Secretary. 

[S-1403-78 Filed 7-5-78; 3:56 pm) 
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FEDERAL MARITIME COMMIS¬ 
SION. 

TIME AND DATE: 9 a.m., July 13, 
1978. 

PLACE: Room 12126, 1100 L Street 
NW., Washington. D.C. 20573. 

STATUS: Open. 


SUNSHINE ACT MEETINGS 

MATTER TO BE CONSIDERED: 1. 
Commission/staff discussion of gener¬ 
al accounting principles and theories. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Francis C. Humey, Secretary, 202- 
523-5725. 

[S-1399-78 Filed 7-5-78: 3:08 pm) 
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FEDERAL HOME LOAN BANK 

BOARD. 

TIME AND DATE: July 12. 1978, 9:30 

a.m. 

PLACE: 1700 G Street NW. t sixth 

floor, Washington, D.C. 

STATUS: Open meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Franklin O. Boiling, 202-377-6677. 

MATTERS TO BE CONSIDERED: 

Application to Incur debt—Guarantee Fi¬ 
nancial Corp. of California, Fresno, Calif. 

Branch office application—Bay View Feder¬ 
al Savings Sc Loan Association. San Mateo. 
Calif. 

Service corporation application—Humboldt 
Federal Savings Sc Loan Association. 
Eureka. Calif. 

Branch office application—First Federal 
Savings Sc Loan Association of Chicago, 
Chicago. IU. 

Branch office application—First Federal 
Savings Sc Loan Association of Grand 
Forks and Grafton. Grand Forks. N. Dak. 

Branch office application—American Feder¬ 
al Savings Sc Loan Association of Helena, 
Helena, Mont. 

AppUcatlon for merger, maintenance of 
branch office, cancellation of membership 
and insurance and transfer of stock— 
Brighton Federal Savings Loan Associ¬ 
ation. Chicago, Ill., into First Federal Sc 
Loan Association of Chicago, Chicago, Ill. 

Application for permission to acquire and 
merge an insured institution—Pat Griffin 
Co., Fort Collins, Colo., to acquire Central 
Savings Sc Loan Association. Casper, Wyo., 
and merge it into Capitol Savings Sc Loan 
Association. Cheyenne, Wyo. 

No. 162, July 5. 1978. 

[S-1397-78 Filed 7-5-78; 9:27 am) 
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FEDERAL RESERVE SYSTEM, 
BOARD OF GOVERNORS. 

TIME AND DATE: 10 a.m., Wednes¬ 
day. July 12. 1978. 

PLACE: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Summary Agenda 

Because of their routine nature, no sub¬ 
stantive discussion of the following Items is 
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anticipated. These matters wiU be resolved 
with a single vote unless a member of the 
Board requests that an item be moved to 
the discussion agenda. 

1. Request for a Board Interpretation of 
Regulation Z (Truth in Lending) to permit a 
creditor to overstate the finance charge 
under certain circumstances. 

2. Report to the Comptroller of the Cur¬ 
rency regarding the competitive factors In¬ 
volved In the proposed merger of the Na¬ 
tional Bank of Arendtsville. Arendtsville, 
Pa., with Adams County National Bank, 
Cumberland Township, Pa. 

3. Proposed amendment to Regulation Y 
(Bank Holding Companies) to permit bank 
holding companies to engage in check verifi¬ 
cation and “check factoring" services. 

4. Proposed amendment to Regulation T 
(Margin Credit Extended by Brokers and 
Dealers) relaxing the restrictions on subor¬ 
dinated loans between broker/dealers for 
capital purposes. 

Discussion Agenda 

1. Proposed statement to be presented to 
the Subcommittee on Domestic Monetary 
Policy of the House Committee on Banking, 
Finance and Urban Affairs regarding legis¬ 
lation (1) to broaden the class of collateral 
eligible to secure Federal notes, and (2) to 
increase the number of Class C directors of 
the Federal Reserve Banks. 

2. Proposed statement to be presented to 
the House Committee on Small Business re¬ 
garding H.R. 12686, a bill to amend the 
Small Business Investment Act of 1958. 

3. Proposed amendment to Regulation Q 
(Interest on Deposits) modifying the early 
withdrawal penalty rule primarily as it ap¬ 
plies to Individual Retirement and Keogh 
Accounts. 

4. Any agenda Items carried forward from 
a previously announced meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne. Assistant to the 
Board, 202-452-3204. 

Dated: July 3. 1978. 

Griffith L. Garwood, 

Deputy Secretary of the Board. 

IS-1395-78 Filed 7-5-78; 9:27 am) 
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FEDERAL TRADE COMMISSION. 

TIME AND DATE: 10 aun., Wednes¬ 
day, July 12. 1978. 

PLACE: Room 432, Federal Trade 
Commission Building, Sixth Street 
and Pennsylvania Avenue NW., Wash¬ 
ington, D.C. 20580. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Consideration of Revisions of the Pro¬ 
posed Vocational Schools Trade Regu¬ 
lation Rule. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Wilbur T. Weaver, Office of Public 
Information, 202-523-3830. 

Recorded message: 202-523-3806. 
[S-1401-78 Filed 7-5-78; 3:08 pm) 
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RENEGOTIATION BOARD. 

•FEDERAL REGISTER’* CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 28084, June 28, 1978. 

PREVIOUSLY ANNOUNCED DATE 
AND TIME OF MEETING: Tuesday. 
July 11. 1978; 10 a.m. 

CHANGE IN MEETING: 

A. Date postponed to: Wednesday, 
July 12, 1978; 10 a.m. 

B. Matters 9, 10, 11 T 12. 13, 14, and 15 
are added to the previously announced 
agenda. 

MATTERS TO BE CONSIDERED: 
Board meeting concerning: 

9. Recommended clearances without as¬ 
signment: List 1912: 

A. Comarco. Inc., fiscal year ended De¬ 
cember 31, 1975. 

B. Hoffman-LaRoche Inc., fiscal year 
ended December 31, 1975. 

C. Arwood Corp.. fiscal year ended De¬ 
cember 31. 1975. 

D. Aydin Corp., fiscal year ended De¬ 
cember 31, 1975. 

E. Systron-Donner Corp., fiscal years 
ended July 31. 1974, 1975. and 1976. 

F. Trinidad Corp., fiscal year ended De¬ 
cember 31, 1975. 

10. Recommended clearances and determi¬ 
nations of excessive profits: Gillmore M. 
Perry, fiscal-years ended December 31, 1969, 
through 1975. and January 24. 1976. 

11. Consideration of alternative ap¬ 
proaches to the accelerated processing of 
filings in the Board’s backlog in the event of 
the lapse of agency funding. 

12. Recommended determination of exces¬ 
sive profits: Vinneil Corp., fiscal year ended 
December 31, 1972. 

13. Recommended finding of excessive 
profits: Poloron Products, Inc., fiscal year 
ended November 30, 1969. 

14. Recommended determination of exces¬ 
sive profits: DeLong Corp., fiscal year ended 
December 31, 1969. 

15. Court of claims case: Pacific Architects 
& Engineers. Inc., Ct. Cl. No. 407-45. 


L 

V 


SUNSHINE ACT MEETINGS 

STATUS: Matters 9 through 14 are 
open for public observation. Matter 15 
is closed to public observation. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kelvin H. Dickinson, Assistant Gen¬ 
eral Counsel-Secretary, 2000 M 
Street NW., Washington, D.C. 20446, 
202-254-8277. 

Dated: July 5, 1978. 

Harry R. Van Cleve, 
Acting Chairman. 
CS-1400-78 Filed 7-5-78; 3:08 pml 
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8 

SECURITIES AND EXCHANGE 
COMMISSION. 

Notice is hereby given, pursuant to 
the provisions of the Government in 
the Sunshine Act, Pub. L. 94-409. that 
the Securities and Exchange Commis¬ 
sion will hold the following meetings 
during the week of July 10, 1978, in 
room 825, 500 North Capitol Street, 
Washington, D.C. 

Closed meetings will be held on 
Tuesday. July 11, 1978, at 2:30 p.m. 
and on Thursday, July 13, 1978, imme¬ 
diately following the open meeting 
scheduled for 10 a.m. An open meeting 
will be held on Thursday. July 13, 
1978, at 10 a.m. 

The Commissioners, their legal assis¬ 
tants, the Secretary of the Commis¬ 
sion, and recording secretaries will 
attend the closed meetings. Certain 
staff members who are responsible for 
the calendared matters may be pres¬ 
ent. 

The General Counsel of the Com¬ 
mission, or his designee, has certified 
that, in his opinion, the items to be 
considered at the closed meetings may 
be considered pursuant to one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c)(4)(8)(9)(A) and (10) and 17 
CFR 200.402(a)<8)(9)(i) and (10). 


Chairman Williams, Commissioners 
Loomis and Evans determined to hold 
the aforesaid meetings in closed ses¬ 
sion. 

The subject matter of the closed 
meeting scheduled for Tuesday, July 
11, 1978, at 2:30 p.m., will be: 

Formal orders of Investigation. 

Referral of Investigative files to Federal. 
State or Self-Regulatory authorities. 

Institution of administrative proceedings 
of an enforcement nature. 

Settlement of administrative proceedings 
of an enforcement nature. 

Institution of injunctive actions. 

Freedom of Information Act appeal. 

Other litigation matters. 

The subject matter of the closed 
meeting scheduled for Thursday, July 
13. 1978, immediately following the 
open meeting scheduled for 10 a.m., 
will be: 

Consideration of administrative proceed¬ 
ing of an enforcement nature. 

Opinions. 

The subject matter of the open 
meeting scheduled for Thursday, July 
13. 1978, at 10 a.m., will be: 

1. Consideration of the re-entry applica¬ 
tion of Paul Alessandrini, to allow him to 
become associated with a registered invest¬ 
ment adviser, in a non-supervisory, non-pro¬ 
prietary capacity. 

2. Request for Commission review filed by 
Bernard Screen Printing Corporation con¬ 
cerning denial of the company’s request for 
an extension of time, within which to file 
the annual report on Form 10-K, for the 
fiscal year ended February 28, 1978. 

3. Consideration of proposed amendments 
to Form MSD, the form for registration of 
municipal securities dealers which are banks 
or separately identifiable departments or di¬ 
visions of banks. 

FOR FURTHER INFORMATION. 
PLEASE CONTACT: 

Linda Griggs, 202-755-1129. 

July 3. 1978. 

CS-1402-78 Filed 7-5-78; 3:28 pm) 
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DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
|43 CFR Part 6290] 

OFF-ROAD VEHICLES 
Use of Public Lands 

AGENCY: Bureau of Land Manage¬ 
ment, Interior. 

ACTION: Proposed rulemaking. 

SUMMARY: This proposed rulemak¬ 
ing is developed to provide for man¬ 
agement and control of off-road vehi¬ 
cle recreation on public lands. Concen¬ 
trated off-road vehicle recreation on 
public lands has, in some areas, caused 
excessive damage to natural resources 
and disrupted more passive land uses. 
Management of off-road vehicle activi¬ 
ties will provide for continuation of 
off-road vehicle recreation under con¬ 
ditions that will protect natural re¬ 
sources and other resource users and 
promote public safety. 

' DATE: Comments by September 5, 
1978. 

ADDRESS: Send comments to: Direc¬ 
tor (210), Bureau of Land Manage¬ 
ment, 1800 C Street NW., Washington. 
D.C. 20246. Comments will be availa¬ 
ble for public review in Room 5555 at 
the above address from 7:45 a.m.-4:15 
p.m. on regular working days. 

FOR FURTER INFORMATION 
CONTACT: 

Larry Young, 202-343-9353. 

SUPPLEMENTARY INFORMATION: 
On April 15. 1974, final rulemaking 
was published in the Federal Register 
(FR 13613) establishing regulations to 
control and direct the use of ORV’s on 
public lands. By decision and order 
issued by the U.S. District Court for 
the District of Columbia on May 2, 

1975, these regulations were declared 
to be in violation of Executive Order 
11644 and to have been promulgated 
without adequate consideration of al¬ 
ternatives as required by the National 
Enviromental Policy Act. The court 
further ordered that after adequate 
consideration of alternatives, as re¬ 
quired by the National Environmental 
Policy Act. regulations be issued which 
did meet the requirements of Execu¬ 
tive Order 11644. Under the direction 
of the Bureau of Outdoor Recreation, 
the Off-Road Vehicle Environmental 
Impact Statement was revised to 
expand the alternatives as ordered by 
the court. A draft statement was made 
available to the public on July 19, 

1976, and open to public comment 
until October 7. 1976. On July 28. 
1976. proposed Off-Road Vehicle regu¬ 
lations were published in the Federal 
Register (FR 31518) and the public 
was given until October 7, 1976, to 
submit comments on this proposal. 


More than 1,300 comments were re¬ 
ceived on the proposed rulemaking 
and 140 comments were received on 
the draft environmental impact state¬ 
ment. Based on careful consideration 
of the comments received a final Envi¬ 
ronmental Impact Statement has been 
prepared by the Heritage Conserva¬ 
tion and Recreation Service, formerly 
the Bureau of Outdoor Recreation. 

Of the more than 1.3Q0 comments 
received on the proposed rulemaking 
approximately 830 were mailgrams 
and letters addressed to the President, 
later referred to the Bureau, asking 
that Executive Order 11644 be amend¬ 
ed or rescinded. The Bureau does not 
have the authority to amend or re¬ 
scind the Executive order but is in fact 
under order by the courts to issue reg¬ 
ulations that will conform to the Ex¬ 
ecutive order. However, the President 
has recently amended Executive Order 
11644, and the regulations have been 
amended as appropriate to include 
provisions under the amended Execu¬ 
tive order. 

Of the remaining comments re¬ 
ceived, totalling more than 470, many 
commentors were generally opposed to 
the entire proposal and offered few, if 
any, suggested amendments. In addi¬ 
tion to changes to include provisions 
of the amendments to Executive 
Order 11644, changes have been made 
in the proposed rulemaking in re¬ 
sponse to public comments received on 
the July 28. 1976, publication of pro¬ 
posed rulemaking. Public comments 
and suggestions are invited regarding 
the amended proposed rulemaking. 

Final regulations will reflect any ad¬ 
ditional comments received on the 
amended proposed rules. 

Discussion or Major Comments Re¬ 
ceived on the Proposed Rulemaking 

of July 28, 1976 

PUBLIC PARTICIPATION AND INFORMATION 

The need for improved public par¬ 
ticipation and dissemination of infor¬ 
mation was of major concern to many 
commentors. They felt the Bureau 
had not done an adequate job of in¬ 
forming the public and obtaining 
public input in the planning and man¬ 
agement of the ORV program. Re¬ 
quest was madfe to amend the pro¬ 
posed rules to insure that the public 
would be involved in the planning 
system and in the designation proce¬ 
dures. It was also suggested that desig¬ 
nation notices be available in local 
Bureau Offices at all times and that 
maps and other information informing 
the public of designations and other 
conditions of use be readily available 
and widely distributed. 

It has been the procedure of the 
Bureau to obtain public participation 
in its planning process. Guidelines for 
planning, which reflect the Bureau's 
planning process, have been signed 


into law with the passage of the Fed¬ 
eral Land Policy and Management Act 
of 1976 (43 U.S.C. 1701 et seq.). The 
rulemaking has been amended to 
strengthen the provision for public 
participation. Comments also stressed 
the need for the Bureau to improve its 
public distribution of maps, brochures 
and other information concerning the 
location of public lands and ORV land 
use designations. The Bureau agrees 
with these suggestions and will strive 
to improve communication with the 
public during the land use planning 
phase as well as the use phase of the 
management cycle for a particular ad¬ 
ministrative unit. 

PERMITS 

The majority of the comments ad¬ 
dressing the provisions for issuing per¬ 
mits requested that the 25 vehicle 
limit be eliminated or substantially in¬ 
creased. that family-type, non-com¬ 
mercial, and non-competitive events be 
exempt from permit requirements, 
and that the term “organized events’* 
be deleted or amended to be less inclu¬ 
sive. A few commentors wanted per¬ 
mits for all ORV use. A permit system 
is felt to be necessary for management 
and control of ORV’s. The permit pro¬ 
visions have been amended, removed 
from this part, and placed in part 6260 
of this chapter. The provisions require 
permits for (1) commercial events (2) 
competitive events for which partici¬ 
pants register, and (3) events involving 
50 or more ORV’s. The amendment 
also requires that applications for per¬ 
mits be submitted on forms approved 
by the Director and be made no less 
than 120 calendar days in advance of 
the intended use unless a shorter time 
is authorized by the authorized offi¬ 
cer. The lead time is required for pre¬ 
paring the necessary environmental 
reports, statements and conditions of 
use, and to provide that the applicant 
receive an approved permit 30 days in 
advance of the use date. 

CONDITIONS OF USE 

Interest in the provisions relating to 
conditions governing use centered on 
the licensing and supervision provi¬ 
sions. Commentors asked that the re¬ 
quirement be deleted or modified. This 
provision has been amended to provide 
an exemption from the licensing and 
supervisions requirement for an indi¬ 
vidual who has been certified by an 
agency of State government as compe¬ 
tent to drive an ORV as a result of 
successfully completing a State en¬ 
dorsed operators training program. 
The licensing and supervision require¬ 
ment is also waived for areas in Alaska 
designated by the State Director for 
Alaska. Executive Order 11644 re¬ 
quires that the ORV regulations pro¬ 
vide for safety provisions. Because 
many of the deaths and injuries asso¬ 
ciated with ORV use have occurred to 
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younger drivers, the training, licensing 
and supervision provisions required for 
individuals under 18 years of age 
should provide for greater safety to 
users of the public lands. 

Commentors also suggested that 
ORV use should be in harmony with 
other authorized uses of the public 
lands. The proposal has been amended 
to provide that ORV use be managed 
to minimize conflicts with other au¬ 
thorized uses of the public lands. 

Comments suggested that the terms 
"reckless,” "careless,” and "negligent” 
were too broad and could be the basis 
of arbitrary decisions. These are terms 
that are commonly used in State vehi¬ 
cle operating requirements. They have 
been retained in the proposal. The 
terms have been used extensively 
enough that vehicle users have a gen¬ 
eral understanding as to what the 
terms mean and can use them as a 
guide in the operation of their vehi¬ 
cles. 

Suggestion was made to improve the 
safety provisions relating to the use of 
headlights and taillights. A change 
was made in the proposal to require 
lighted headlights and taillights when 
operating during night hours from 
sunset to sunrise. This will reduce the 
possibility of an ORV operating in the 
dark without lights when coming to or 
going from an ORV use area. 

DEFINITIONS 

The definition section of the propos¬ 
al prompted many comments. Of 
major interest was the definition of an 
"ORV.” It was suggested that there be 
separate definitions for the different 
types of ORV’s (snowmobiles, two- 
wheel, four-wheel, etc.). As the De¬ 
partment is under court order to con¬ 
form its regulations to Executive 
Order 11644, the definition of ORV 
was amended only slightly. The 
changes made are the insertion of the 
word "motorized,” the deletion of the 
words "deriving motive power from 
any source other than muscle,” and 
deletion of the exception provision 
exempting as an ORV a vehicle oper¬ 
ating under a special recreation permit 
issued in accordance with Part 6260 of 
43 CFR. It was not the intent of this 
rulemaking to exclude, as an ORV, 
motorized vehicles permitted under 
the provisions thereof. 

The term "authorized officer” w r as 
deleted because it is already defined in 
43 CFR Part 1810. Several commen¬ 
tors expressed concern over the broad 
authorities of the authorized officer 
and wanted to know who he is and to 
whom he is subject. Bureau Order No. 
701 is the official delegation document 
for the Bureau. Under section 3.9 of 
this Order all ORV actions have been 
delegated to the District Manager. 
Under section 3.1 of the Order the Dis¬ 
trict Manager may redelegate his au¬ 
thority to Area Managers or the Chief, 


Division of Administration after first 
obtaining approval of such delegation 
from the State Director and after pub¬ 
licizing the delegation in the Federal 
Register. 

As suggested in a comment, the word 
"designated” has been added to clarify 
the definitions of open, limited and 
closed areas and trails. 

DESIGNATION—CRITERIA AND PROCEDURES 

A great diversity of public concern 
was demonstrated in the comments 
dealing with designation. Many com¬ 
mentors were opposed to any designa¬ 
tion while others wanted all lands 
closed to ORV use until designated. 
Some commentors wanted immediate 
closures not only on "wilderness” and 
"primitive” areas but also on "natu¬ 
ral” areas, special cultural areas, and 
other areas having fragile or scenic 
values. Other commentors suggested 
keeping open to ORV use only those 
areas presently being used. Some com¬ 
mentors expressed strong disagree¬ 
ment with the designation deadline 
date of 1987. This date was felt to be 
too distant and allowed an unwarrant¬ 
ed period of time to bring ORV use 
under adequate control and manage¬ 
ment. 

The status of the public lands prior 
to designation in conformance with 
Executive Order 11644, under the 
terms of the District Court Order of 
May 5, 1975, is simply undesignated. 
This means that those areas which 
have previously been open, closed, or 
limited shall generally remain so until 
designated under E.O. 11644 or 11989. 
However, this does not preclude the 
use of other existing authorities to 
open, close, or limit areas as needed 
for reasons other than ORV use. Clo¬ 
sures or limitations might be because 
of withdrawals for habitat preserva¬ 
tion, public safety, resource protec¬ 
tion, etc. Wilderness areas, big-game 
wintering areas, critical watersheds, 
etc., can be protected even though the 
Executive Order 11644 designations 
have not been made. 

To correlate the management of the 
several resources uses of the public 
lands, the Bureau of Land Manage¬ 
ment uses a coordinated multiple use 
planning system approach. The desig¬ 
nation of CRV areas must be accom¬ 
plished in harmony with this planning 
system. Action necessary to make des¬ 
ignations is beginning immediately. All 
areas will be designated by 1987. It is 
estimated that 40 percent of the total 
designation process will be accom¬ 
plished by 1981. This 40 percent will 
cover 60 percent of the major ORV 
use areas. For example, the Federal 
lAnd Policy and Management Act of 
1976 designated the California Desert 
Conservation Area and directed that a 
comprehensive management plan be 
completed and implemented by Sep¬ 
tember 30. 1980. This Conservation 


Area presently sustains about half of 
the total ORV use occurring on the 
public lands administered by the 
Bureau. Other major ORV use areas 
are also receiving timely planning and 
management attention. 

Executive Order 11644 directed that 
officially designated wilderness and 
primitive areas be closed to ORV use 
and need not be designated under the 
three ORV designations defined in 
this part. Additional closures may be 
justified through the Bureau planning 
system. The Federal Land Policy and 
Management Act of 1976 has directed 
that by October 21, 1991, the Secre¬ 
tary shall review those roadless areas 
of 5,000 acres or more and roadless is¬ 
lands of the public lands identified 
during the inventory required by the 
Federal Land Policy and Management 
Act as having wilderness characteris¬ 
tics as described in the Wilderness Act 
(16 U.S.C. 1131 et seq.). Once identi¬ 
fied, these areas having wilderness 
characteristics shall continue to be 
managed during the review period so 
as not to impair the suitability of such 
areas for preservation as wilderness, 
subject, however, "to the continuation 
of existing mining and grazing uses 
and mineral leasing in the manner and 
degree in which the same was being 
conducted on the date of approval" of 
the Federal Land Policy and Manage¬ 
ment Act. The ORV designations of 
lands identified as potential wilderness 
areas are being made consistent with 
these provisions of the Federal Land 
Policy and Management Act. 

Request was made to clarify the 
status of current ORV designations. 
Designations made to date under 43 
CFR Part 6290 are null and void. 
United States District Court. District 
of Columbia Court Order 74-1215, 
dated May 2, 1975, declared 43 CFR 
Part 6290 in violation of Executive 
Order 11644. Therefore, any designa¬ 
tions made under those regulations 
also were in violation of the Executive 
Order. ORV closures and conditions of 
uses made under subpart 6221—Primi¬ 
tive Areas, § 6010.4—Closure of lands 
and subpart 6261—Rules for Visitor 
Use of Developed Recreation Sites, 
remain valid and in effect. 

As suggested in the comments, the 
provision for monitoring ORV use has 
been clarified by stating that the au¬ 
thorized officer or his delegate shall 
monitor the effects of ORV use. The 
types of temporary designation 
changes have been expanded by 
adding that temporary designations 
may also "open" areas previously 
closed. The paragraph dealing with 
withdrawals has been deleted since the 
withdrawal procedures referred to do 
not comply with the provisions of the 
Federal Land Policy and Management 
Act of 1976. 

VEHICLE STANDARDS 

Commentors suggested reducing the 
required level of vehicle operating 
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standards as required in the proposal, 
feeling that the standards were exces¬ 
sive. Snowmobile interests as well as 
other ORV groups wanted the spark 
arrester requirement removed. Re¬ 
quest was made to delete the require¬ 
ments for having brakes in good work¬ 
ing condition as no one would operate 
an ORV without good brakes. The pro¬ 
vision of the proposal covering noise 
standards appeared to some commen- 
tors as excessive since the Environ¬ 
mental Protection Agency did not 
have established noise standards. 
Some commentors read the proposal 
as saying that all ORV’s required 
lights. Some commentors suggested 
that state standards be followed in 
lieu of Federal standards. The provi¬ 
sion requiring minimum vehicle stand¬ 
ards was retained because it is felt 
that basic vehicle standards are neces¬ 
sary. Even though states may have ve¬ 
hicle standards there is a lack of con¬ 
sistency of standards among states. 
The broad standards in the regula¬ 
tions are the minimum standards and 
will prevail where State law and regu¬ 
lations do not exist or are less strin¬ 
gent. 

The proposal requires that an ORV 
have a spark arrester only when the 
authorized officer requires it. The pro¬ 
posal has been amended to waive the 
spark arrester requirement where 
three or more inches of snow are on 
the ground. The provision on noise 
standards has been amended to re¬ 
quire compliance with Environmental 
Protection Agency standards when 
they are established and become avail¬ 
able to the public. The requirement 
for lights on ORV’s was apparently 
misunderstood. It requires ORV’s op¬ 
erating during night hours from 
sunset to sunrise to be equipped with 
and use lights. Vehicles operated only 
during daylight hours are not required 
to have lights. 

OTHER COMMENTS 

The law enforcement provision drew 
several comments that the Bureau 
lacked both personnel and the author¬ 
ity to conduct law enforcement activi¬ 
ties. The proposal used as the authori¬ 
ty the act of September 15, 1960. as 
amended (16 U.S.C. 670 et seq.), some¬ 
times referred to as the Sikes Act. 
This act provides authority to enforce 
the regulations issued to control ORV 
use on those specific designated areas 
of public land within a State on which 
conservation and rehabilitation pro¬ 
grams are to be implemented. The 
other authority on which the law en¬ 
forcement provisions w r as based was 
the Land and Water Conservation 
Fund Act (16 U.S.C. 460 l-6a) which 
provides for enforcing the collection of 
fees and permit requirements. 

After this proposed rulemaking was 
printed in the Federal Register on 
July 28, 1976, the Federal Land Policy 


and Management Act of 1976 was en¬ 
acted. This law provides the Bureau of 
Land Management with broad law en¬ 
forcement authority. Not only may 
BLM personnel be given law enforce¬ 
ment responsibilities, but the act pro¬ 
vides for the use of local law enforce¬ 
ment personnel through compensation 
by the Bureau. 

A few commentors wanted limits es¬ 
tablished for temporary designations. 
Generally, such designations would be 
for a season—for deviation from 
normal wildlife use patterns, climatic 
conditions, public safety, etc., which 
most often would not exceed a year in 
duration. 

Some commentors expressed con¬ 
cern that the proposed regulations 
would hinder access to isolated tracts 
of State or private lands within large 
blocks of public lands. The Bureau 
does not intend to hinder lawful and 
proper ingress and egress to such 
lands. Owners of such lands who 
desire access to their lands may work 
with local Bureau officials to arrive at 
solutions to their access needs. A 
number of commentors, including 
many who have mineral interests and 
holders of rights of way permits, sug¬ 
gested the proposed regulations be 
amended to specifically allow for the 
use of motorized vehicles in exploring 
and prospecting for minerals and for 
inspection and maintenance of rights- 
of-way. The definition of an “off-road 
vehicle” specifically excludes vehicles 
expressly authorized by the author¬ 
ized officer or otherwise officially ap¬ 
proved. Examples of situations where 
authorized and approved use of motor¬ 
ized vehicles would be excluded from 
the definition of an ORV are: the spe¬ 
cific conditions of motorized vehicle 
use contained in a right-of-way permit, 
an approved plan of operation as de¬ 
scribed in the proposed regulations 
dealing with the surface management 
of public lands under the U.S. mining 
laws as published in the Federal Reg¬ 
ister on December 9, 1976, or a condi¬ 
tion of use in a grazing license. 

Principal Author 

Larry Young of the Bureau of Land 
Management, Washington Office, Di¬ 
vision of Recreation Management. 

Inflation Impact Statement 

The Department of the Interior has 
determined that this document does 
not contain a major proposal requiring 
preparation of an Economic Impact 
Analysis under Executive Order 11821 
and OMB Circular A-107. 

It is proposed to amend 43 CFR Part 
6290 as set forth below. 

Dated: June 28. 1978. 

Guy R. Martin, 

Assistant Secretary of the Interior. 

1. Part 6290 is revised to read as fol¬ 
lows: 


PART 6290—OFF-ROAD VEHICLES 

Subport 6290—General 

Sec. 

6290.0-1 Purpose. 

6290.0-2 Objectives. 

6290.0-3 Authority. 

6290.0-5 Deflnitons. 

6290.0-7 Enforcement. 

6290.0-8 Applicability. 

Subport 6291—Condition* off U*o off Public Lands 

6291.1 Regulations governing use. 

6291.2 Special rules. 

Subport 6292—A root ond Troll* Ooftignotion 

6292.1 Designation criteria. 

6292.2 Designation procedures. 

6292.3 Designation changes. 

Subport 6293—Vehiclo Operation 

6293.1 Standards. 

Subport 6294—Permit* 

6294.1 Permit requirements. 

Authority: 43 U.S.C. 1201, National Envi¬ 
ronmental Policy Act of 1969, 42 U.S.C. 
4321; 43 U.S.C. 2, 1201; and Executive Order 
11644 <37 FR 2877); Executive Order 11989 
(42 FR 26959) (43 U.S.C. 1701 et. seq.) 

Subpart 6290—General 

§ 6290.0-1 Purpose. 

The purpose of this part is to estab¬ 
lish criteria for designating public 
lands as open, limited or closed to the 
use of off-road vehicles and for estab¬ 
lishing controls governing the use and 
operation of off-road vehicles in such 
areas. 

§ 6290.0-2 Objectives. 

The objectives of these regulations 
are to protect the resources of the 
public lands, to promote the safety of 
all users of those lands, and to mini¬ 
mize conflicts among the various uses 
of those lands. 

5 6290.0-3 Authority. 

The provisions of this part are 
issued under the Federal Land Policy 
and Management Act of 1976 (90 Stat. 
2743; 43 U.S.C. 1701 et seq.); the 
Taylor Grazing Act (43 U.S.C. 315a); 
the National Environmental Policy 
Act (42 U.S.C. 4321 et seq.); the En¬ 
dangered Species Act (16 U.S.C. 1531 
et seq.); the Wild and Scenic Rivers 
Act (16 U.S.C. 1281c); the act of Sep¬ 
tember 15, 1960, as amended (16 U.S.C. 
670 et seq.); the Land and Water Con¬ 
servation Fund Act (16 U.S.C. 460 1- 
6a); the National Trails System Act 
(16 U.S.C. 1241 et seq.) and E.O. 11644 
(Use of Off-Road Vehicles on the 
Public Lands), 37 FR 2877, 3 CFR 74. 
332, as amended by E.O. 11989 42 FR 
26959 (May 25. 1977). 

§ 6290.0-5 Definitions. 

As used in t his part: 

(a) “Off-Road Vehicle” means any 
motorized vehicle capable of, or de- 
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signed for, travel on. or immediately 
over land, water, or other natural ter¬ 
rain, excluding: (1) any nonamphi- 
bious registered motorboat; (2) any 
military, fire, emergency, or law en¬ 
forcement vehicle while being used for 
emergency purposes; (3) any vehicle 
whose use is expressly authorized by 
the authorized officer except use au¬ 
thorized under § 6294.1 of this part, or 
otherwise officially approved; (4) offi¬ 
cial use; and (5) any combat or combat 
support vehicle when used in times of 
national defense emergencies. 

(b) ‘‘Public Lands” means any lands 
the surface of which is administered 
by the Bureau of Land Management, 

(c) “Bureau” means the Bureau of 
Land Management. 

(d) “Official Use” means use by an 
employee, agent, or designated repre¬ 
sentative of the Federal Government 
or one of its contractors in the course 
of his employment agency, or repre¬ 
sentation. 

(e) “Planning System” means the 
approach provided in Bureau regula¬ 
tions. directives and manuals to for¬ 
mulate mulitiple use plans for the 
public lands. This approach provides 
for public participation within the 
system. 

(f) “Open areas and trails” are desig¬ 
nated areas and trails where off-road 
vehicles may be operated subject to 
the operating regulations and vehicle 
standards set forth at subparts 6291 
and 6293 of this part. 

(g) “Limited areas and trails” are 
designated areas and trails where the 
use of off-road vehicles is subject to 
restrictions deemed appropriate by the 
authorized officer. Restrictions may 
limit the number or types of vehicles 
allowed times of use, areas or trails 
used, and similar ipatters. Limited 
areas and trails may be designated for 
special or intensive use, including, but 
not limited to, organized events, and 
may be subject to, but not limited to, 
rules set forth at subpart 629.1.2. 

(h) “Closed areas and trails” are des¬ 
ignated areas and trails where the use 
of off-road vehicle is permanently or 
temporarily prohibited. 

§ 6290.0-7 Enforcement 

Any person who violates or fails to 
comply with the regualtions of Sub- 
parts 6291 and 6293 is subject to arrest 
and punishment pursuant to appropri¬ 
ate laws and regulations. Such punish¬ 
ment may be a fine of not more than 
$1,000 or imprisonment for not longer 
than 12 months, or both. 

§ 6290.0-8 Applicability. 

The regulations in this part apply to 
all public lands, roads, and trails under 
administration of the Bureau. 

Subport 6291—Conditions of Uso 

§ 6291.1 Regulations governing use. 

(a) The operation of off-road vehi¬ 
cles is permitted on those areas and 


trails designated as open to off-road 
vehicle use. 

(b) Operators of off-road vehicles on 
those areas and trails designated as 
limited must conform to all terms and 
conditions of the applicable designa¬ 
tion orders. 

(c) The operation of off-road vehi¬ 
cles is prohibited on those areas and 
trails designated as closed to off-road 
vehicle use. 

(d) Applicable State laws and regula¬ 
tions relating to use, standards, regis¬ 
tration, operation, and inspection of 
off-road vehicles shall apply on public 
lands. To the extent that State laws 
and regulations do not exist or are less 
stringent than the regulations in this 
part, the regulations in this part are 
minimum standards and are control¬ 
ling. 

(e) Off-road vehicles operated on the 
pulbic lands must conform to the vehi¬ 
cles standards set forth in subpart 
6293 of this part. 

(f) No person, except one who is cer¬ 
tified by an agency of State govern¬ 
ment as competent to drive an off¬ 
road vehicle as a result of successfully 
completing a State sponsored or en¬ 
dorsed operator’s training program, 
may operate an off-road vehicle on 
public lands without a valid State op¬ 
erator’s license or learner’s permit 
unless under the direct supervision of 
an individual 18 years of age or older 
who has a valid operator’s license and 
who is responsible for the acts of that 
person, except in areas of Alaska des¬ 
ignated by the State Director for 
Alaska pursuant to g 6291.2. 

(g) No person shall operate an off¬ 
road vehicle on public lands: 

(1) In a reckless, careless, or negli¬ 
gent manner; 

(2) In excess of established speed 
limits; 

(3) While under the influence of al¬ 
cohol. narcotics, or dangerous drugs; 

(4) In a manner causing, or likely to 
cause significant, undue damage to or 
disturbance of the soil, wildlife, wild¬ 
life habitat, improvements, cultural, or 
vegetative resources or other author¬ 
ized uses of the public lands; and 

(5) During night hours, from sunset 
to sunrise, without lighted headlights 
and taillights. 

(h) Any person who operates an off¬ 
road vehicle on public lands must 
comply with the regulations in this 
part, and in §6291.2 as applicable, 
while operating such vehicle on public 
lands. 

§ 6291.2 Special rules. 

(a) Where the authorized officer de¬ 
termines that off-road vehicles are 
causing or will cause considerable ad¬ 
verse effects upon soil, vegetation, 
wildlife, wildlife habitat, cultural re¬ 
sources, or historical resources, the au¬ 
thorized officer shall immediately 
close the areas or trails affected to the 


type of vehicle causing the adverse 
effect until the adverse effects are 
eliminated and measures implemented 
to prevent recurrence. Lands closed 
under this section will be designated in 
accordance with procedures in part 
6992 of this subpart, but these lands 
will not be opened to the type of off¬ 
road vehicle to which it was closed 
unless the authorized officer deter¬ 
mines that the adverse effects have 
been eliminated and measures imple¬ 
mented to prevent recurrence. 

(b) The authorized officer may es¬ 
tablish rules for the operation of off¬ 
road vehicles in specific areas and for 
special vehicle standards applicable to 
all or any type of off-road vehicle. 
Such rules may amend, modify, relax, 
or make more stringent the regula¬ 
tions contained in subparts 6291 and 
6293 of this chapter. Notice of such 
special rules and standards shall be 
published in the Federal Resigter, 
and the public shall be provided the 
opportunity to comment before adop¬ 
tion. 

(c) Each State director is authorized 
to close portions of the public lands to 
use by off-road vehicles, except those 
areas or trails which are suitable and 
specifically designated as open to such 
use pursuant to subpart 6292 of this 
part. 

Subpart 6292—Designation of Area* and Trail* 

§ 6292.1 Criteria. 

The authorized officer shall desig¬ 
nate all public lands as either open, 
limited, or closed to off-road vehicles, 
based on the portection of the re¬ 
sources of the public lands, the promo¬ 
tion of the safety of all the users of 
the public lands, and the minimization 
of conflcts among various uses of the 
public lands; and in accordance with 
the following criteria: 

(a) Areas and trails shall be located 
to minimize damage to soil, watershed, 
vegetation, or other resources of the 
public lands. 

(b) Areas and trails shall be located 
to minimize harassment of wildlife or 
significant disruption of wildlife habi¬ 
tats. Special attention will be given to 
protect endangered or threatened spe¬ 
cies and their habitats. 

(c) Areas and trails shall be located 
to minimize conflicts between off-road 
vehicle use and other existing or pro¬ 
posed recreational uses of the same or 
neighboring public lands, and to 
ensure the compatibility of such uses 
with existing conditions in populated 
areas, taking into account noise and 
other factors. 

(d) Areas and trails shall not be lo¬ 
cated in officially designated wilder¬ 
ness areas or primitive areas. Areas 
and trails shall be located in natural 
areas only if the authorized officer de¬ 
termines that off-road vehicle use in 
such locations will not adversely affect 
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their natural, esthetic, or scenic 
values. 

§ 6292.2 Designation procedures. 

(a) Public participation. The au¬ 
thorized officer shall, to the extent 
practical, designate and redesignate 
areas and trails' in conjunction with 
the Bureau planning system for the 
formulation of multiple-use manage¬ 
ment plans. Plans shall consider cur¬ 
rent and potential impacts of specific 
vehicle types on all resources and 
users in the region of the area under 
consideration. Prior to making desig¬ 
nations or redesignations, the author¬ 
ized officer shall consult with interest¬ 
ed user groups. Federal. State, county, 
and local agencies, local landowners, 
and other parties in a manner that 
provides an opportunity for the public 
to express itself and have those views 
taken into account. 

(b) Identification of designated 
areas and trails . The authorized offi¬ 
cer shall take action by posting and 
other appropriate measures to identify 
designated areas and trails so that the 
public will be aware of locations and 
limitations applicable thereto. Public 
notice of designations or redesigna¬ 
tions shall be given at the time of des¬ 
ignation or redesignation through 
publication in the Federal Register 
and local news media. Copies of such 
notices shall be available to the public 
in local Bureau offices. The author¬ 
ized officer will make available to the 
public other information material as 
may be appropriate. 

§ 6292.3 Designation changes. 

(a) Monitoring use. The authorized 
officer shall monitor effects of the use 
of off-road vehicles. On the basis of in¬ 


formation so obtained, and whenever 
the authorized officer deems it neces¬ 
sary to carry out the objectives of the 
part, designations may be amended, 
revised, revoked, or other actions 
taken pursuant to the regulations in 
this part. 

(b) Temporary action. The author¬ 
ized officer may temporarily open, 
close, or limit public use and travel in 
accordance with the provisions of 
§ 6010.4 of this chapter as to public 
lands which have been designated or 
redesignated in accordance with this 
subpart, and as to public lands which 
have not been designated. 

Subport 6293—Vehicle Operations 

S 6293.1 Standards. 

(a) No off-road vehicle may be oper¬ 
ated on public lands unless equipped 
with brakes in good working condition. 

(b) No off-road vehicle equipped 
with a muffler cutout, bypass, or simi¬ 
lar device, or producing excessive noise 
exceeding Environmental Protection 
Agency standards, when established, 
may be operated on public lands. 

(c) The authorized officer may, by 
posting appropriate signs or by mark¬ 
ing a map which shall be available for 
public inspection at local Bureau of¬ 
fices, indicate those public lands upon 
which no off-road vehicle may be oper¬ 
ated unless equipped with a properly 
installed spark arrester that meets and 
is qualified to either the U.S. Depart¬ 
ment of Agriculture—Forest Service 
Standard 5100-la, or the 80-percent 
efficiency level when determined by 
the appropriate Society of Automotive 
Engineers (SAE) Recommended Prac¬ 
tices J335 or J350, which standards in¬ 
clude the requirement that such spark 


arrester shall have an efficiency to 
retain or destroy at least 80 percent of 
carbon particles for all flow rates, and 
which includes a requirement that 
such spark arrestor has been warrant¬ 
ed by its manufacturer as meeting 
such requirement for at least 1,000 
hours subject to normal use, with 
maintenance and mounting in accord¬ 
ance with the manufacturer’s recom¬ 
mendation. A spark arrester is not re¬ 
quired when an off-road vehicle is 
being operated in an area w'hich has 3 
or more inches of snow on the ground. 

(d) Vehicles operating during the 
time specified in § 6291.1(g)(5) shall 
comply with the following: (1) Head¬ 
lights shall be of sufficient power to il¬ 
luminate an object at 300 feet at night 
under normal, clear atmospheric con¬ 
ditions. Two- or three-wheeled vehicles 
or single-tracked vehicles will have a 
minimum of one headlight. Vehicles 
having four or more wheels or more 
than a single track will have a mini¬ 
mum of two headlights, except double 
tracked snowmachines with a maxi¬ 
mum capacity of tw*o people may have 
only one headlight. (2) Red taillights, 
capable of being seen at a distance of 
500 feet from the rear at night under 
normal, clear atmospheric conditions, 
are required on vehicles in the same 
numbers as headlights. 

Suport 6294—Permit! 

§ 6294.1 Permit requirements. 

Permits are required for certain 
types of ORV use and shall be issued 
in accordance with the special recrea¬ 
tion permit procedures under part 
6260 of this chapter. 

[FR Doc. 78-18478 Filed 7-6-78: 8:45 am) 
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NOTICES 


[ 4510 - 27 ] 

DEPARTMENT OF LABOR 

Employment Standards Administration 

MINIMUM WAGES FOR FEDERAL AND 

FEDERALLY ASSISTED CONSTRUCTION 

General Wage Determination Decisions 

General Wage Determination Deci¬ 
sions of the Secretary of Labor speci¬ 
fy, in accordance with applicable law 
and on the basis of information availa¬ 
ble to the Department of Labor from 
its study of local wage conditions and 
from other sources, the basic hourly 
wage rates and fringe benefit pay¬ 
ments which are determined to be pre¬ 
vailing for the described classes of la¬ 
borers and mechanics employed in 
construction activity of the character 
and in the localities specified therein. 

The determinations in these deci¬ 
sions of such prevailing rates and 
fringe benefits have been made by au¬ 
thority of the Secretary of Labor pur¬ 
suant to the provisions of the Davis- 
Bacon Act of March 3. 1931, as amend¬ 
ed (46 Stat. 1494, as amended. 40 
U.S.C. 276a) and of other Federal stat¬ 
utes referred to in 29 CFR 1.1 (includ¬ 
ing the statutes listed at 36 FR 306 fol¬ 
lowing Secretary of Labor's Order No. 
24-70) containing provisions for the 
payment of wages which are depend¬ 
ent upon determination by the Secre¬ 
tary of Labor under the Davis-Bacon 
Act; and pursuant to the provisions of 
part 1 of subtitle A of title 29 of Code 
of Federal Regulations. Procedure for 
Predetermination of Wage Rates. (37 
FR 21138) and of Secretary of Labor’s 
Orders 12-71 and 15-71 (36 FR 8755, 
8756). The prevailing rates and fringe 
benefits determined in these decisions 
shall, in accordance with the provi¬ 
sions of the foregoing statutes, consti¬ 
tute the minimum wages payable on 
Federal and federally assisted con¬ 
struction projects to laborers and me¬ 
chanics of the specified classes en¬ 
gaged on contract work of the charac¬ 
ter and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 
U.S.C. 553 and not providing for delay 
in effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage determina¬ 
tion frequently and in large volume 
causes procedures to be impractical 
and contrary to the public interest. 

General Wage Determination Deci¬ 
sions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are 
to be used in accordance with the pro¬ 
visions of 29 CFR parts 1 and 5. Ac¬ 
cordingly, the applicable decision to¬ 
gether with any modifications issued 
subsequent to its publication date 


shall be made a part of every contract 
for performance of the described work 
within the geographic area indicated 
as required by an applicable Federal 
prevailing wage law and 29 CFR. part 
5. The wage rates contained therein 
shall be the minimum paid under such 
contract by contractors and subcon¬ 
tractors on the work. 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determina¬ 
tion Decisions 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 
Decisions are based upon information 
obtained concerning changes in pre¬ 
vailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing 
rates and fringe benefits made in the 
Modifications and Supersedeas Deci¬ 
sions have been made by authority of 
the Secretary of Labor pursuant to 
the provisions of the Davis-Bacon Act 
of March 3. 1931, as amended (46 Stat. 
1494, as amended. 40 U.S.C. 276a) and 
of other Federal statutes referred to in 
29 CFR 1.1 (including the statutes 
listed at 36 FR 306 following Secretary 
of Labor’s Order No. 24-70) containing 
provisions for payment of wages which 
are dependent upon determination by 
the Secretary of Labor under the 
Davis-Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of 
title 29 of Code of Federal Regula¬ 
tions, Procedure for Predetermination 
of Wage Rates (37 FR 21138) and of 
Secretary of Labor’s Orders 13-71 and 
15-71 (36 FR 8755. 8756). The prevail¬ 
ing rates and fringe benefits deter¬ 
mined in foregoing General Wage De- 
terminatiorrDecisions, as hereby modi¬ 
fied, and/or superseded shall, in ac¬ 
cordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal 
and federally assisted construction 
projects to laborers and mechanics of 
the specified classes engaged in con¬ 
tract work of the character and in the 
localities described therein. 

Modifications and Supersedeas Deci¬ 
sions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are 
to be used in accordance with the pro¬ 
visions of 29 CFR parts 1 and 5. 

Any person, organization, or govern¬ 
mental agency having an interest in 
the w f ages determined as prevailing is 
encouraged to submit wage rate infor¬ 
mation for consideration by the De¬ 
partment. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be ob¬ 
tained by writing to the U.S. Depart¬ 
ment of Labor, Employment Stand¬ 
ards Administration, Office of Special 
Wage Standards. Division of Wage De¬ 
terminations, Washington. D.C. 20210. 
The cause for not utilizing the rule¬ 


making procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Wage Determination 
Decision. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publica¬ 
tion in the Federal Register are listed 
with each State. 


Alabama: 

AL78-1004...... Feb. 3. 1978 

Florida: 

FL 78-1055..... June 16. 1978 

FL77-1146.. Mar. 24. 1978 

FL77-1149..... Feb. 24. 1978 

Kansas: 

KS77-4025 . Feb. 18. 1977 

Louisiana: 

LA78-4052........ May 12. 1978 

Maryland: 

MD77-3086 ......-.. Aug. 5. 1977 

MD78-3002..... Mar. 3. 1978 

MD78-3020. ..... Apr. 14. 1978 

Michigan: 

MI78-2001.._......___.... Feb. 3. 1978 

MI78-2054. June 2. 1978 

Pennsylvania: 

PA77-30S7..... May 13. 1977 

PA77-3100. ... July 15. 1977 

PA77-3103; PA77-3104.... July 22. 1977 

PA77-312I; PA77-3122; PA77- 

J123; PA77-3124; PA77-3125; 

PA77-3126. Sept. 9. 1978 

PA77-3128; PA77-3129.. Sept. 16. 1978 

PA78-3U05____ Feb. 24. 1978 

PA78-3016... Apr. 14. 1978 

Texas: 

TX78-4014.. Feb, 17. 1978 

TX78-4017...... Mar. 10. 1978 


TX78-4028; TX78-4030; TX78- 

4031; TX78-4032; TX78 4033; 

TX78-4034; TX78-4035; TX78- 

4036; TX78-4037; TX78-4039; 

TX78-4040; TX78-4041; TX78- 

4042; TX78-4043; TX78-4044 .. Apr. 14, 1978 

TX78-4051.....— May 12. 1978 

TX78-... 

Washington. D.C: 

DC78-3008... Mar. 17. 1978 

Supersedeas Decisions to General 
Wage Determination Decisions 

The numbers of the decisions being 
superseded and their dates of publica¬ 
tion in the Federal Register are listed 
with each State. 

Supersedeas Decision numbers are in 
parentheses following the numbers of 
the decisions being superseded. 


California: 

CA78-5100 (CA78-5106); CA78- 

5101 (CA78-5107) ....... May 26. 1978 

North Carolina: 

NC75-1015 (NC78-1061). Jan. 31. 1975 

Tennessee: 

TN77-1151 (TN78-1058). Mar. 10. 1977 

TN77-1036 (TN78-1060).... Mar. 25, 1977 

TN76-1055 (TN78-1059)... July 2. 1976 


Cancellation of General Wage 
Determination Decisions 

None. 

Signed at Washington. D.C., this 
30th day of July 1978. 

Herbert Goldstein. 
Acting Assistant Administrator, 
Wage and Hour Division . 
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Group 11-C: Operator of Helicopter (when used in erection work )j Remote controlled 
Earthmoving equipment 
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PROPOSED RULES 


[ 4310 - 55 ] 

ENDANGERED SPECIES SCIENTIFIC 
AUTHORITY 

(50 CFR Fart 810] 

EXPORTS OF APPENDIX II SPECIES 

Bobcat, Lynx, Rivor Otter, and American Gin¬ 
seng—Proposed Export Findings for the 
1978-1979 Season 

AGENCY: Endangered Species Scien¬ 
tific Authority. 

ACTION: Proposed rulemaking. 

SUMMARY: The Endangered Species 
Scientific Authority (ESSA) proposes 
findings on a State-by-State basis as to 
whether export of bobcat, lynx, and 
river otter pelts harvested in 1978- 
1979 and American ginseng roots har¬ 
vested in 1978 will not be detrimental 
to the survival of the species. These 
findings are meant to satisfy ESSA’s 
responsibilities under article IV, para¬ 
graph 2 of the Convention on Interna¬ 
tional Trade in Endangered Species of 
Wild Fauna and Flora. Federal export 
permits may be issued only for pelts 
and roots of these species that were 
harvested in States for which ESSA 
has found no detriment. The ESSA 
seeks public comment in order to base 
such determinations on the best avail¬ 
able information. 

DATES: Comments are due on or 
before August 7, 1978. 

ADDRESS: Comments should be ad¬ 
dressed to the Executive Secretary, 
Endangered Species Scientific Author¬ 
ity, 18th and C Streets NW., Washing¬ 
ton D.C. 20240. Forthcoming com¬ 
ments and comments already received 
will be available for public inspection 
at 1612 K Street NW., Washington, 
D.C., 11th floor, 7:45 a.m. to 4:15 p.m., 
Mondays through Fridays except Fed¬ 
eral holidays. 

FOR FURTHER INFORMATION 
CONCERNING BIOLOGICAL FIND¬ 
INGS CONTACT: 

Dr. William Y. Brown, Executive 
Secretary, Endangered Species Sci¬ 
entific Authority, 18th and C Streets 
NW.. Washington. D.C. 20240. 202- 
343-5687* 

FOR INFORMATION CONCERN¬ 
ING EXPORT PERMITS CONTACT: 

Federal Wildlife Permit Office. UR. 
Fish and Wildlife Service. Washing¬ 
ton, D.C. 20240, 202-634-1496. 

SUPPLEMENTARY INFORMATION: 

Background 

The Convention on International 
Trade in Endangered Species of Wild 
Fauna and Flora (convention) and its 
implementing regulations, 50 CFR 
Part 23, control international trade in 
animal and plant species included in 
each of three appendices, listed in 


§ 23.23. The convention appendices are 
distinct from the list of species issued 
under the Endangered Species Act of 
1973, 16 U.S.C. 1531-1543. Whereas 
listings under the act include species 
endangered by any factor, species on 
the convention appendices must be ac¬ 
tually or potentially endangered by in¬ 
ternational trade. Appendix II in¬ 
cludes generally those species not nec¬ 
essarily now threatened with extinc¬ 
tion, but which may become so unless 
trade in them is subject to strict regu¬ 
lation. In addition, appendix II may 
include species similar in appearance 
to those species included because of 
biological jeopardy. The convention 
required the establishment of a scien¬ 
tific authority whose purpose is to 
insure the scientific soundness of gov¬ 
ernmental decisions concerning trade 
in listed species of plants and animals. 
Therefore, the Endangered Species 
Scientific Authority (ESSA) was estab¬ 
lished by Executive Order 11911 on 
April 13, 1976 (3 CFR 112-114). On 
July 11, 1977, the ESSA published an 
interim charter and other information 
essentia] to its operation (42 FR 
35799). In that notice, the ESSA re¬ 
quested interested persons to com¬ 
ment on the interim charter as well as 
to provide biological and trade infor¬ 
mation on convention species. 

The Federal Wildlife Permit Office 
of the U.S. Fish an Wildlife Service 
serves as the U.S. Management Au¬ 
thority (MA) for the convention. 
Before the MA can issue permits for 
foreign export of appendix II species 
taken from the wild, the MA must be 
satisfied that specimens were not 
taken in violation of State law and in 
addition the ESSA must advise the 
MA that the export will not be detri¬ 
mental to the survival of the species 
(Convention, Article IV 2). Although 
this document frequently refers to 
ESSA "approval” of export, the term 
indicates that the ESSA has no objec¬ 
tion to issuance of export permits by 
the MA and in no way suggests limita¬ 
tion of the authority of the MA to 
withhold permits on other grounds. 
Note also the convention permits are 
not required for trapping or sale 
within the United States. 

The ESSA has established in its in¬ 
terim charter the following general 
criteria for determining whether an 
export (or purpose of import or intro¬ 
duction from the sea) will not be detri¬ 
mental to the survival of a species: 

1. Whether similar export, import, 
or introduction from the sea has oc¬ 
curred in the past, and has not re¬ 
duced the numbers or distribution of 
the species, nor caused signs of eco¬ 
logical or behavioral stress within the 
species, or in other species of the af¬ 
fected ecosystem. 

2. Whether life history parameters 
of the species and the structure and 
function of its ecosystem indicate that 


the present frequencey of export, 
import, or introduction from the sea 
will not appreciably reduce the num¬ 
bers or distribution of the species, nor 
cause signs of ecological or behavioral 
stress within the species or in other 
species of the affected ecosystem. 

3. Whether such export, import, or 
introduction from the sea is expected 
to increase, decrease, or remain con¬ 
stant in frequency. 

(ESSA interim charter, article IV. C., 
42 FR 35801.) 

The bobcat ( Lynx rvfus, excluding 
L.r. escuinapae ), lynx ( Lynx canaden¬ 
sis ), and river otter ( Lutra canadensis ) 
were included in appendix II effective 
February 4, 1977. American ginseng 
was included when the convention 
became effective on July 1, 1975. The 
animals were included as members of 
the entire family Felidae and subfami¬ 
ly Lutrinae. 

In a separate action the U.S. Fish 
and Wildlife Service is currently re¬ 
viewing the status of the bobcat, lynx, 
river otter, and American ginseng to 
determine whether they should be 
proposed as endangered or threatened 
under the Endangered Species Act of 
1973. On July 13, 1977, the Service 
published a notice of review for the 
bobcat and the lynx (42 FR 35996); on 
July 28, 1977, the Service published a 
notice of review for the river otter (42 
FR 38935); and on August 11, 1977, the 
Service published a notice of review 
for the American ginseng (42 FR 
40823). In all three of these notices of 
review the Service requested interest¬ 
ed parties to submit comments con¬ 
cerning the status of these species. 

On August 12, 1977, the ESSA and 
the Service jointly published a notice 
stating that ESSA findings on com¬ 
mercial international export of these 
species for the 1977-1978 season will 
be based on a State-by-State assess¬ 
ment of the status of each species (42 
FR 40979). 

The variation among the States in 
Species status indicated that such an 
individualized approach would best 
give the ESSA the necessary basis for 
finding whether export would not be 
detrimental to the survival of the spe¬ 
cies. The ESSA reviews many applica¬ 
tions on a case-by-case basis, but the 
large volume of trade in these species 
calls for general findings. Interested 
parties were advised in the August 12 
notice that the ESSA would publish a 
subsequent notice indicating the 
States of origin from which the ESSA 
was unable to approve commercial in¬ 
ternational export of subsequently ob¬ 
tained pelts and roots, and indicating 
authorized level of exports of any spe¬ 
cies for which commercial export was 
approved. 

On August 30, 1977, the ESSA pub¬ 
lished notice of its preliminary find¬ 
ings on export of pelts and roots of 
these four species taken in the 1977- 
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1978 season. Preliminary findings were 
made for each species on a State-by- 
State basis. For its part, the ESSA 
gave general approval until November 
1, 1977, of commercial intenational 
export of American ginseng roots and 
bobcat, lynx, and river otter pelts ob¬ 
tained from the wild before August 30, 

1977. 

In addition, the ESSA approved the 
commercial international export of 
river otters and American ginseng 
taken subsequent to August 30, but 
only if the applicants could prove that 
the pelts were obtained from any of 17 
States for the river otter or the roots 
were obtained from Michigan in the 
case of American ginseng, and only to 
the extent authorized for each State. 

Commercial international export of 
bobcat and lynx pelts was not ap¬ 
proved, pending submission of addi¬ 
tional information and management 
initiatives. For the bobcat, lack of in¬ 
formation, rising pelt price and har¬ 
vest, and needed management innova¬ 
tions were discussed as weighing 
against ESSA approval of export. Sim¬ 
ilar circumstances applied to the lynx, 
except that harvest level had general¬ 
ly declined over the last several years 
because of normal population cycling. 

For the river otter, little information 
was available but neither price nor 
harvest had risen dramatically in 
recent years. Furthermore, State regu¬ 
lation of river otter harvest was found 
to be greater in scope and degree than 
for the bobcat. 

For American ginseng, the ESSA’s 
withholding of approval stemmed 
from almost complete lack of State 
management, coupled with biological 
information indicating overharvest in 
many States. Michigan was apparently 
the only State that allowed but con¬ 
trolled harvest. 

In the August 30 notice, the ESSA 
stated repeatedly that the preliminary 
findings were based upon data availa¬ 
ble to it, and that new information 
could lead it to modify its preliminary 
findings at any time. The ESSA em¬ 
phasized in the notice that additional 
management and regulation of these 
species in many States would lead the 
ESSA to many more findings in favor 
of international commercial export 
than was then possible. Many of the 
negative ESSA findings in the notice 
were stated to be compelled by lack of 
data and needed regulatory mecha¬ 
nisms, rather than by positive evi¬ 
dence of declining populations. 

Following the August 30 notice, 
many States, nongovernmental organi¬ 
zations and private individuals submit¬ 
ted comments to the ESSA. Based 
upon information submitted and man¬ 
agement commitments made by the 
States, the ESSA for its part approved 
export of the three furbearing species 
from many additional States for 1977- 

1978. In nearly every case the States 


of origin agreed to tag a limited 
number of pelts, and an export quota 
was assigned based on past harvest 
and population estimates. 

On November 7, the ESSA extended 
the deadline on export of pelt and root 
inventories from October 31 to Novem¬ 
ber 30 (42 FR 58019). Export of these 
was authorized after November 30 
only if evidence submitted by appli¬ 
cants left no reasonable doubt that 
the furs or roots were harvested 
before that date. 

A workshop on the bobcat, lynx, and 
river otter was held in New Orleans on 
January 23-25, 1978. The working 
group was selected by the Executive 
Secretary of the ESSA, and consisted 
of 12 professional biologists under the 
chairmanship of Dr. L. David Mech of 
the U.S. Fish and Wildlife Service. 
The group’s mandate was to determine 
as specifically as possible the biologi¬ 
cal information and management pro¬ 
grams needed to ensure that harvests 
of the three species will not be detri¬ 
mental to their survival or to the 
maintenance of the species at levels 
consistent with their normal roles in 
the environment. 

Several representatives of State 
wildlife agencies, conservation organi¬ 
zations, and user groups participated 
in a daylong discussion of a draft 
report on the third day of the meet¬ 
ing. They were asked to submit com¬ 
ments in writing for incorporation into 
a final report. The report has been 
published by the National Science 
Foundation, and is available to the 
public from the Office of the Execu¬ 
tive Secretary of the ESSA. 

On February 8, 1978, the State of 
Louisiana and several private parties 
filed litigation in the Federal District 
Court for the Eastern District of Lou¬ 
isiana. The plaintiffs in that case are 
seeking, among other things, an in¬ 
junction against impediments to the 
exportation of bobcat and river otter 
lawfully taken in Louisiana, as well as 
a declaration that the listing of bobcat 
and river otter is unlawful. 

On February 28, 1978, a private 
party filed suit in the Eastern District 
of Wisconsin, setting forth virtually 
the same claims as had the State of 
Louisiana, but applied to Wisconsin 
bobcat and river otter. 

The ESSA published two notices in 
the Federal Register on March 16, 
1978. One notice (43 FR 11081) sum¬ 
marized the ESSA’s export findings on 
these species for 1977-1978. Export 
had been approved: For the bobcat, up 
to 76,000 pelts from 29 States and the 
Navajo Indian Reservation; for the 
lynx, up to 285 pelts from four States 
plus an unlimited number from 
Alaska; for the river otter, up to 26,935 
pelts from 23 States plus an unlimited 
number from Alaska. By May 2, the 
ESSA had approved export of bobcat 
and river otter from two more States 


(Arkansas and Michigan), for an addi¬ 
tional 3,350 bobcat and 1,210 river 
otter. Every exporting State had 
agreed to tag pelts. 

Also on March 16, the ESSA pub¬ 
lished notice of a schedule for 1978- 
1979 export findings (43 FR 11097). A 
public hearing was set for May 1,1978. 
Guidelines were to be published on or 
about April 10, followed by proposed 
findings in July and final findings in 
September, made on a State-by-State 
basis. 

On April 3, 1978, the ESSA pub¬ 
lished detailed notice of the hearing to 
be held on May 1, concerning informa¬ 
tion needed to satisfy the ESSA that 
export will not be detrimental to the 
survival of bobcat, lynx, and river 
otter harvested in 1978-1979, and 
American ginseng harvested in 1978. 

The ESSA published a notice on 
April 10. entitled: “Guidelines and In¬ 
formation Needs for 1978-1979 Export 
Findings.” This notice discussed the 
meaning of “not detrimental to surviv¬ 
al” as a conservation objective. Useful 
biological information and manage¬ 
ment initiatives were enumerated, and 
reference was made to the recommen¬ 
dations of the New Orlean’s working 
group. Public comment was requested. 

The ESSA conducted a public hear¬ 
ing on May 1, as promised in the April 
3 notice. Eight witnesses testified, two 
representing State governments, four 
representing conservation and animal 
welfare organizations, one represent¬ 
ing a trappers’ organization, and one 
representing major ginseng dealers. 
Administrative Law Judge David Tor- 
bett presided at the hearing. Members 
of the ESSA and staff were present. A 
transcript was made, and is available 
for inspection at the Office of the Ex¬ 
ecutive Secretary of the ESSA. 

Summary of General Comments 

Subsequent to comments summa¬ 
rized in the ESSA’s March 16 notice 
(43 FR 11083), the ESSA has received 
comments concerning the matter of 
this proposal from non-govemmental 
associations and individuals and com¬ 
ments from governmental agencies of 
most of the affected States. Some of 
these comments pertain to the ESSA’s 
April 10 notice and May 1 hearing. 
Comments providing specific informa¬ 
tion on these species have been incor¬ 
porated into the discussions of particu¬ 
lar species below. However, certain 
more general comments are discussed. 

As previously, the most frequent 
comment urged the ESSA not to allow 
export of one or more of the furbear¬ 
ing animals, but presented no informa¬ 
tion. A smaller but substantial number 
of comments from trappers and hunt¬ 
ers opposed any restrictions on export. 
Our March 16 notice discusses these 
kinds of comments, and will not be re¬ 
peated here. 

Several comments specifically ex¬ 
pressed concern that State wildlife 
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agencies had inflated reported harvest 
of the three animal species. We recog¬ 
nize that the harvests reported in our 
March 16 notice were in several cases 
substantially higher than those re¬ 
ported in previous years. We also rec¬ 
ognize that accuracy in reporting har¬ 
vest has varied widely from State to 
State, depending on the census 
method, used. However, several of the 
reported harvests given in our March 
^notice are higher than previous re¬ 
ports because this is the first year that 
the States involved have attempted a 
comprehensive estimate. For example, 
river otter harvests reported by Con¬ 
necticut in previous years were based 
on harvest only on State-owned lands. 
The figure reported in the March 16 
notice is higher than before, because it 
estimates harvest on all lands within 
the State. In several other States, for 
example, only trapped animals have 
been reported previously, even though 
as many or more animals are shot 
each year by hunters. Also, past har¬ 
vest records have been based on admit¬ 
tedly incomplete reports from dealers 
or trappers. Many comments request¬ 
ed that these animal species be care¬ 
fully censused in each State belfore 
any export is authorized. We are sensi¬ 
tive to this comment. However, we do 
not believe that our guidelines, pub¬ 
lished in the Federal Register on 
April 10, fall short of legitimate scien¬ 
tific conservations in determining that 
export will not be detrimental to the 
survival of these species. 

MAY 1 HEARING 

Spokespersons for six non-govern¬ 
mental organizations and two States 
testified at the May 1 hearing. The 
comments of the States’ witnesses are 
incorporated in the species account 
below, whereas testimony of the other 
witnesses is summarized here. 

Dr. Faith Campbell testified for the 
Natural Resources Defense Council 
(NRDC). Dr. Campbell expressed gen¬ 
eral support for the ESSA's guidelines 
of April 10. In particular. NRDC 
agreed that maintaining a species 
throughout its range at a level consist¬ 
ent with its role in the ecosystem, as 
stated by the Convention, is a goal 
similar to optimum sustainable popu¬ 
lation (OSP). NRDC also agreed that 
the ESSA must evaluate biological and 
management information comprehen¬ 
sively. and must evaluate data com¬ 
piled by and management programs 
devised by the States. However, Dr. 
Campbell expressed concern that the 
guidelines would not be implemented 
effectively, for lack of information. 
She stressed that the ESSA should re¬ 
quire detailed study and management 
before authorizing export, and must 
exercise independent judgement based 
solely upon the data. Dr. Campbell di¬ 
rected the remainder of her testimony 
to the Department of Agriculture’s 


Animal and Plant Health Inspection 
Service, criticizing that Agency as 
having failed to enforce the Conven¬ 
tion for plants. 

Mr. Don Hoyt testified next for the 
National Trapper’s Association. Mr. 
Hoyt accused the ESSA of having 
been motivated by the “anti-hunting, 
trapping, fishing faction in our coun¬ 
try.” He suggested that actions by the 
ESSA have hindered Federal/State co¬ 
operation. He thanked the ESA for 
motivating State agencies to imple¬ 
ment fur management programs. He 
concluded by requesting the ESSA to 
drop its current initiatives and to es¬ 
tablish “an ongoing progam for the 
management techniques and monitor¬ 
ing of appendix II species.” 

Ms. Ginger Merchant testified for 
Defenders of Wildlife. Ms. Merchant 
stated that the ESSA should find in 
favor of export only if it can deter¬ 
mine that harvest is not detrimental. 
She supported the proposition that 
“not detrimental to the survival of the 
species” Is conceptually similar to “op¬ 
timum sustainable populations.” She 
expressed concern over the “minimum 
biological requirements” referred to in 
the ESSA’s April 10 notice, and recom¬ 
mended that each requirement be pre¬ 
ceded with the words “reliable, scien¬ 
tific data concerning”. She stated that 
the ESSA should not rely primarily on 
past harvest in arriving at its findings, 
because of the ambiguous meaning of 
the data. Ms. Merchant concurred 
with the desirability of the manage¬ 
ment initiatives discussed in the April 
10 notice, but disagreed that such ini¬ 
tiatives themselves may be enough for 
a finding of no detriment when bio¬ 
logical data are lacking. Ms. Merchant 
then expressed dismay over findings in 
favor of export from several States, in¬ 
dicating that many quotas were not 
justifiable with available data. She 
also expressed concern for the possible 
trapping of lynx incidental to trapping 
bobcat. She concluded her remarks by 
commending both the ESSA and the 
MA for their efforts to implement the 
Convention. 

Mr. William Rollow testified on 
behalf of certain major exporters and 
dealers of ginseng. Mr. Rollow stated 
that his clients believed ginseng did 
not belong on appendix II, but were 
anxious to cooperate with the ESSA. 
He stated that the status of ginseng is 
difficult to determine and will vary be¬ 
tween States. He suggested that the 
ESSA work with the States to develop 
State authority to manage the species. 
In this regard, he pointed out that his 
clients have developed a model State 
law and have supported its introduc¬ 
tion into various State legislatures. He 
added, however, that the export of 
ginseng should not be restricted as 
these initiatives are being implement¬ 
ed, alluding to the hardship that 
might be worker on many collectors. 


Mr. Rollow stated that export levels 
have increased, and that the species is 
not In any way threatened. He con¬ 
cluded by asking leave to submit a 
brief by May 15, 1978. 

Ms. Greta Nilsson testified on behalf 
of the Humane Society of the United 
States and the Institute for the Study 
of Animal Problems. Ms. Nilsson criti¬ 
cized the ESSA for basing export 
quotas on reported State harvest, 
which she claimed had been inflated. 
She expressed support for the ESSA’s 
April 10 notice. Ms. Nilsson stated that 
the river ooter had been trapped out 
of 14 States, and that trapping intensi¬ 
ty is a function of pelt price. She as¬ 
serted that data on territorial size, 
natural mortality and other “key” fac¬ 
tors are necessary to assure survival of 
a species. She stated that these data 
are generally lacking. 

Ms. Bianca Beary testified on behalf 
of the Society for Animal Protective 
Legislation. Her comments were di¬ 
rected primarily at the fur industry 
and at the effects of trapping. She 
pointed out that both reported har¬ 
vest and pelt price of these species had 
risen in recent years. She reported 
that these increases were caused by in¬ 
creased demand for furs. Ms. Beary 
next discussed several reports of non¬ 
target species being trapped inciden¬ 
tally. She stated that lynx may often 
be caught in traps set for bobcat, and 
may be injured even though released. 
Ms. Beary concluded her remarks with 
further discussion of rising fur prices, 
asserting that these species were being 
affected adversely by harvest. 

Ms. Jacque Dean submitted testimo¬ 
ny on behalf of the Sierra Club, al¬ 
though was unable to appear personal¬ 
ly. Ms. Dean complimented the ESSA 
for improving the data base on bobcat, 
lynx, and river otter. She was critical 
of many State population estimates, 
however, and offered a maximum pop¬ 
ulation estimate for each State, pre¬ 
pared by Dr. Irven H. Rinard. Ms. 
Dean stated that the price of bobcat 
and lynx pelts had dropped after the 
ESSA’s August 30 notice, then rose 
again when export quotas were au¬ 
thorized. She stated that the ESSA 
had shown no concern for subspecies 
of bobcats, even though the species 
varies widely in status throughout its 
range. She stated in addition that only 
Maine had sufficient information on 
the species to allow the setting of a 
meaningful export quota. Ms. Dean 
concluded that the ESSA should be 
extremely conservative in the setting 
of export quotas. 

The ESSA has considered carefully 
the comments of these witnesses, and 
of others who submitted comments on 
our April 10 notice. We are gratified to 
see the several statements of support. 
To the extent that we have been asked 
to carefully evaluate the reliability of 
the data we use, we will endeavor to 
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comply, as we have in the past. We 
will also continue our efforts to coop¬ 
erate with State agencies, while recog¬ 
nizing our mandate to arrive at find¬ 
ings independently. We deeply appre¬ 
ciate the support of the ginseng Indus¬ 
try in the conservation of that plant. 
However, we must remind that indus¬ 
try that we are to determine whether 
export will not be detrimental to the 
survival of that plant, and have no au¬ 
thority to expand the scope of this de¬ 
termination. We are sensitive to Ms. 
Dean’s comments on the variable 
status of bobcat subspecies. However, 
we believe State-by-State determina¬ 
tions for this species should be ade¬ 
quate to account for variations in 
status between subspecies. 

The Pur Resources Committee of 
the International Association of Pish 
and Wildlife Agencies (Committee) 
submitted a lengthy and critical com¬ 
ment on the ESSA’s April 10 Federal 
Register notice. Less detailed com¬ 
ments addressing similar points were 
submitted by the National Wildlife 
Federation and the Wildlife Manage¬ 
ment Institute. Because of the signifi¬ 
cance of any statement made on 
behalf of State Pish and Wildlife 
agencies, and the importance of Feder¬ 
al/State understanding and coopera¬ 
tion, we will address the Committee’s 
comment in detail. 

Most of the Committee’s comment is 
critical of the conservation objective 
set forth in the April 10 notice. The 
ESSA indicated in that notice that it 
must concern itself with the ecological 
consequences of harvest, as is express¬ 
ly stated in article 4, par. 3 of the Con¬ 
vention. For clarification, the ESSA 
then discussed the concept of opti¬ 
mum sustainable population (OSP) as 
used in the Marine Mammal Protec¬ 
tion Act (MMPA). Management at 
OSP requires consideration of the eco¬ 
systems in which the species occur, 
and the MMPA, with the Convention, 
is one of the few laws with this re¬ 
quirement. The United States has now 
had several years of experience with 
OSP. and consequently it was dis¬ 
cussed by the ESSA. Because OSP de¬ 
veloped, in part, from criticism of the 
concept of maximum sustainable yield 
(MSY), some discussion of this contro¬ 
versy was also in order, and the ESSA 
quoted a relevant passage from the 
Sixth Annual Report of the Council 
on Environmental Quality, based upon 
a series of workshops on the matter. 

The Committee’s most direct criti¬ 
cism of the ESSA’s discussion on OSP 
and MSY is that MSY: 

• • • involved marine fish stocks and has 
no application to population management of 
bobcat, lynx, and river otter. Bobcat, lynx 
and river otter are not marine species nor do 
their populations congregate to form stocks 
as do certain marine species. 

To substantiate the above assertion, 
the Committee quoted passages from 


two papers published by Dr. Lee Eber- 
hardt, and pointed out that the quote 
in the April 10 notice from CEQ’s 
Sixth Annual Report was taken from a 
section on fisheries management. The 
ESSA cannot agree with the Commit¬ 
tee’s distinction between “stocks” of 
marine species and “populations” of 
terrestrial species. The term “stock” as 
commonly used in fisheries and for 
marine mammals is no more than a 
word for population. As one example, 
the Marine Mammal Protection Act of 
1972 states: “the term ’population 
stock' or ‘stock’ means a group of 
marine mammals of the same species 
or smaller taxa in a common spatial 
arrangement, that interbreed when 
mature.” Sec. 3(11). This is a fairly 
typical definition of a biological popu¬ 
lation, and was adopted verbatim in 
the Endangered Species Act of 1973: 
“The term ‘species’ includes any sub¬ 
species of fish or wildlife or plant and 
any other group of fish or wildlife of 
the same species or smaller taxa in 
common spatial arrangement that in¬ 
terbreed when mature.” Sec. 3(11). 
The phrase in these definitions, “in a 
common spatial arrangement, that in¬ 
terbreed when mature,” refers to the 
concept that biological populations 
have physical distributions, whether 
mountain range. State, or area of 
ocean, and that significant barriers to 
gene exchange are lacking within a 
population’s distribution. These con¬ 
cepts are basic to modern ecology and 
evolutionary biology. 

Although the concepts of OSP and 
MSY have been applied primarily to 
marine animals, this is more historical 
than biological. It is clear that marine 
animals undergo population changes 
as do terrestrial animals, often season¬ 
al in nature. Marine species, just as 
terrestrial species, vary enormously in 
their reproductive potential and in the 
survival of offspring. We recognize 
that there are certain differences be¬ 
tween terrestrial and marine systems, 
such as the degree of annual and spa¬ 
tial environmental variations, barriers 
to movement, and nature of food 
bases. However, a considerable body of 
research in population dynamics of a 
great diversity of organisms indicates 
that general principles may be applied 
to both terrestrial and marine organ¬ 
isms. 

The two quoted articles by Eber- 
hardt express concern over how eco¬ 
system management can be imple¬ 
mented, a concern echoed by the 
ESSA in its April 10 notice. However, 
both articles are basically supportive 
of such an approach and they attempt 
to clarify it. 

Likewise, the workshops cited in our 
quotation from CEQ’s Sixth Annual 
Report were concerned with “wild 
living resources” in general, and not 
just with fish, as indicated by the 
Committee. 


Undeniably, the concept of MSY has 
been applied primarily to marine spe¬ 
cies. and hence criticism of that con¬ 
cept has used those species as exam¬ 
ples. However, there is no reason why 
terrestrial wildlife management, like 
management of marine mammals, 
should not be subjected to more com¬ 
prehensive and potentially rigorous 
models than the notion of harvesting 
fall “surplus”. This latter approach is 
often followed for fast-breeding small 
game and deer, and w*as suggested as 
appropriate for these furbearers by 
the Committee. However, recent re¬ 
search suggests that such an approach 
is not appropriate for carnivores that 
are a comparatively low reproductive 
potential and whose mortality pat¬ 
terns may not hinge on the “adversi¬ 
ties of winter.” In the cyclic lynx, for 
example, there may be virtually no ju¬ 
venile recruitment during the latter 
years of population decline, and any 
removal of adults contributes more to 
that decline (Brand and Keith, Lynx 
demography during a snowshoe hare 
decline, unpublished manuscript, sub¬ 
mitted to J. Wildl. Mgmt.). For the 
bobcat, most annual natural mortality 
(primarily juveniles in low prey years) 
may occur by the fall, before the 
winter and before most trapping 
(Bailey, Ph. D. Thesis, University of 
Idaho, 1972; Crowe, J. Wildl. Mgmt., 
39: 408-415, 1975). 

It is important to focus attention on 
basic objectives with a minimum of as¬ 
sumptions. The more appropriate 
question is not what is the harvestable 
surplus, but instead, to quote the New 
Mexico Game and Fish Department 
on bobcats, “What population level of 
bobcats can best accommodate trap¬ 
ping without causing extinction of the 
bobcat and without significantly alter¬ 
ing the ecosystems they occupy?” This 
involves the “ecosystem” considera¬ 
tion of OSP and of article IV. par. 3 of 
the Convention. No doubt, the ques¬ 
tion is “in search of a definition”, as 
the Committee has stated. But we 
must seek an answer to the question, 
nevertheless. 

We believe that the first step to an 
answer can be found in the principles 
quoted from CEQ’s report, and in the 
realization that MSY should be substi¬ 
tuted with a more conservative modeL 
We acknowledge the difficulty and un¬ 
certainty of this endeavor. 

In its concluding remarks, the Com¬ 
mittee asked the ESSA to explain why 
it had rejected recommendations of 
the New Orleans Working Group, 
cited in the ESSA’s April 10 notice. 
With regard to automatic approval of 
export for tagged pelts, the Commit¬ 
tee should be aware that'actual issu¬ 
ance of export permits is by the Wild¬ 
life Permit Office, not the ESSA. Con¬ 
cerning biological and management 
standards, the ESSA did not reject 
these recommendations, but developed 
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them. We do not believe that it would 
be appropriate to do otherwise. The 
Working Group’s recommendations 
are a sound outline, but no more than 
that. The choice of data requested by 
the ESSA is based on the Working 
Group’s recommendations as well as 
on the ESSA’s experience with data 
available from the States (see the 
Summary of Findings for the 1977- 
1978 Season, March 16. 1978, 42 FR 
11081, especially pages 11086-87). 

Michael J. Bean of the Environmen¬ 
tal Defense Fund (EDF), with the as¬ 
sistance of two professional population 
ecologists, addressed several of these 
same issues in a comment on our April 

10 notice. 

EDF’s comment is supportive of the 
ESSA’s endeavors to clarify the con¬ 
servation objective of the Convention. 
Although somewhat non-committal as 
to the ESSA’s treatment of OSP and 
MSY, EDF suggests that a winter car¬ 
rying capacity model, in the alterna¬ 
tive “is of doubtful applicability to 
carnivores and is of even more doubt¬ 
ful utility in States where the severity 
of winter is relatively slight, the very 
States which seem to have the great¬ 
est abundance of bobcats.” 

EDF stated, in addition, that “re¬ 
gardless of the type of wildlife with 
which one is concerned, the same sorts 
of information, including age specific 
survivorship data and age specific fe¬ 
cundity data, are desirable for in¬ 
formed management.” 

EDF also pointed out that the infor¬ 
mation needs identified by the ESSA 
in its April 10 notice are consistent 
with the recommendations of the New 
Orleans Working Group. EDF stated 
that the “ESSA has provided the nec¬ 
essary operational specificity to the 
general standards recommended by 
the Working Group.” 

Wayne H. Matelski. attorney for the 
Ginseng Committee of the Herb Trade 
Association, submitted a lengthy com¬ 
ment on the ESSA’s Federal Register 
notices of March 16, April 3, and April 
10. As this comment discusses many of 
the points addressed in comments re¬ 
ceived by the ESSA since our August 
30 Federal Register notice, we will 
address this comment in detail. 

Mr. Matelski prefaced his comment 
by emphasizing the Committee’s con¬ 
cern for the continued survival of 
American ginseng, although he added 
that many of the Committee feel: 

• • • that the conclusions concerning the 
endangered nature of the species, reached 
by the ESSA, do not have sufficient basis in 
fact. As such, the members feel the conclu¬ 
sions are in error and simply do not justify 
the drastic remedies proposed. 

The ESSA recognizes that opinions 
differ as to whether American ginseng 
is endangered or as to whether the 
plant is properly included in appendix 

11 to the Convention. The plant’s 
status is under review by Canada, one 


of the parties to the Convention. In 
addition, the U.S. Fish and Wildlife 
Service is reviewing the plant’s status 
to ascertain whether it should be pro¬ 
posed as endangered or threatened 
under the Endangered Species Act of 
1973. However, as emphasized earlier, 
the ESSA, as the United States Scien¬ 
tific Authority, must make the find¬ 
ings required of it by the Convention 
before the Management Authority 
may issue export permits. The fact 
that a species is listed on appendix II 
does not necessarily imply restriction 
of export. Trade in appendix II species 
only need be limited if the scientific 
authority of the exporting country 
cannot find that export will not be 
detrimental to the survival of the spe¬ 
cies. Thus evidence on the status of 
these species in the United States is 
relevant primarily to the ESSA’s re¬ 
sponsibility to assure that trade will 
not be detrimental rather than to the 
listing of the species on appendix II by 
the parties to the Convention. The 
ESSA does not have authority to 
waive independently the. Convention’s 
requirements for appendix II species. 

Mr. Matelski contended that all 
American ginseng dealers and export¬ 
ers believe that “there are ample 
quantities of ginseng in existence 
today, and that, indeed, the supply in 
many areas is larger than at any previ¬ 
ous time in this century.” He referred 
to increases in annual exports over the 
last 20 years, and inferred that these 
export data “conclusively demonstrate 
that the amount of ginseng is actually 
increasing.” 

The ESSA recognizes that exports of 
American ginseng have increased in 
recent years. This is demonstrated by 
trade data available to us from the 
Bureau of Census. These official data 
do not differentiate between wild and 
cultivated roots; however, information 
from dealers and exporters suggests 
that wild roots comprise about one 
half the total number of pounds ex¬ 
ported. One dealer stated orally that 
exports of cultivated roots were 
145,000 pounds in 1975, 165,000- 

175,000 pounds in 1976, and 225,000 
pounds in 1977. He considered these 
figures to be accurate within 10 per¬ 
cent. However, the recent increase in 
exports may only reflect increased 
demand or growth of the industry, 
rather than increased abundance of 
the plant. 

To support further his assertion 
that American ginseng is increasing in 
abundance, Mr. Matelski referred to 
certain measures purportedly taken by 
collectors and dealers to ensure con¬ 
tinued yield. The ESSA is aware of 
these practices. We have received 
many letters from collectors testifying 
that they adhere to these practices. 
However, most of these letters have 
been form letters, and we know of at 
least one magazine announcement and 


one dealer who have solicited specific 
comments from the collectors. More¬ 
over, we have received many com¬ 
ments stating that diggers will harvest 
all the plants they can find, any time 
they find them, without regard to en¬ 
suring future yield. Although the 
ESSA applauds the endeavors of col¬ 
lectors to conserve this species, we 
have no information establishing that 
a majority or even a substantial per¬ 
centage of collectors adhere to the 
practices referred to by Mr. Matelski. 
Furthermore, past experience suggests 
that such independent, voluntary ef¬ 
forts may be inadequate to protect a 
shared natural resource from over ex¬ 
ploitation. 

Mr. Matelski then referred to com¬ 
ments received by the ESSA from 
some State officials and some bota¬ 
nists, recommending that American 
ginseng be considered an endangered 
species. He suggested that these evalu¬ 
ations are questionable because of the 
lack of hard scientific data on the 
plant’s biology. A few Federal officials, 
several state officials and many bota¬ 
nists have recommended that the 
plant be considered endangered, 
threatened, rare or otherwise vulner¬ 
able. Few of these comments are sup¬ 
ported by any data. The ESSA recog¬ 
nizes that we need to know more 
about this species’ biology. 

Mr. Matelski continued by emphasiz¬ 
ing that the inherent secrecy of the 
American ginseng trade contributes to 
scientific ignorance of the plant’s 
status. He suggested that the alleged 
rarity of the plant is partially a result 
of this secrecy. He further noted: 

Once the “endangered” label has become 
attached to a species, however, no matter 
upon what basis, the burden of proof appar¬ 
ently passes to the industry to show that 
the species is not endangered. This involves 
developing a complete factual and scientific 
argument which, quite naturally, cannot be 
done overnight, especially in an industry 
such as ginseng where so little scientific 
knowledge exists and where accurate statis¬ 
tical data have never been collected. 

As American ginseng is included in 
appendix II to the Convention, the 
ESSA must have supporting informa¬ 
tion before a finding of no detriment 
can be made. To help obtain such in¬ 
formation, the ESSA has contacted 
numerous botanists, members of the 
American ginseng industry and State 
and Federal officials. The ESSA recog¬ 
nizes that it will take time to improve 
our understanding of American gin¬ 
seng’s biological status. Thus, we have 
encouraged the various ginseng pro¬ 
ducing States to develop programs to 
better establish the status of the spe¬ 
cies, and to effectively monitor and to 
appropriately manage its harvest. 

Mr. Matelski next discussed efforts 
made by the Association’s members to 
promote the conservation of the spe¬ 
cies and to encourage State conserva- 
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tion programs. He notes that where of¬ 
ficial State action "has been slow or 
lacking, the members have instituted, 
or proposed instituting, voluntary 
measures on their own." Noting the 
progress made by the Association 
members and the progress toward con¬ 
servation programs in the States, Mr. 
Matelski suggested that exports 
should be approved for this fall. He 
further suggested that future exports 
should be contingent on action taken 
by the States next year. 

The ESSA has received a petition 
from William J. Boehner Co.. Inc., on 
behalf of itself and all exporters of 
wild American ginseng, to remove the 
plant from appendix II, or to permit 
export in the alternative. A copy of 
this petition has been forwarded to 
the MA. 

We will address here those points 
raised by the petitioner concerning 
the ESSA’s findings, excluding discus¬ 
sion of those points already discussed 
with Mr. Matelski’s comment. The pe¬ 
titioner provided the following 
grounds for his request: 

(1) Wild American ginseng Is not endan¬ 
gered or threatened, nor likely to become 
so, nor is it in need of protection under the 
Endangered Species Act of 1973; (2) The 
annual export of said plant at levels of the 
prior year will not pose any danger to the 
continued well being of said plant in the 
United States; (3) Prohibition of exporta¬ 
tion of said plant will prevent the orderly 
conservation of said plant by economically 
destroying the exporters and dealers who 
compose, through their efforts with the dig¬ 
gers thereof, the primary force promoting 
the continued weU being of said plant and 
insuring its future availability; (4) Prohibi¬ 
tion of exportation of said plant will cause 
severe economic injury to the various dig¬ 
gers. who for the most are in an economical¬ 
ly depressed group; all of which are more 
fully set forth in the attached Memoran¬ 
dum. 

In the attached memorandum, the 
petitioner asserted that there is no 
substantial evidence suggesting that 
American ginseng is endangered or 
likely to become so. As did Mr. Ma¬ 
telski, the petitioner suggested that 
qualitative information to the con¬ 
trary are of questionable value, and as¬ 
serted that export data refute the ar¬ 
guments that the plant is being over- 
harvested or endangered in any way. 

The petitioner also asserted that 
continued exploitation is not detri¬ 
mental to the survival of American 
ginseng. The petitioner suggested 
that, lacking scientific data concerning 
the plant’s status, exports should not 
be restricted. He asserted, referring to 
article IV 3 of the convention text, 
that the plant "is not currently at, nor 
has it ever been, at any critical level 
when viewing the United States as a 
whole." To substantiate this assertion, 
the petitioner listed the major ginseng 
producing States and noted that 
"many authorities" suspect that the 


plant is more abundant than is com¬ 
monly thought by those unfamiliar 
with the plant in the wild. He also re¬ 
ferred to certain harvest techniques 
which he believes have contributed to 
ensuring future yield. Finally, the pe¬ 
titioner warned that as the plant’s 
phenology varies, "any national pro¬ 
gram attempting to set one uniform 
standard for the entire country is 
doomed to failure." The petitioner fur¬ 
ther warned that attempts to regulate 
the States will fail. 

The ESSA recognizes that the 
plant’s phenology varies, and also that 
its status varies from region to region. 
It is for these reasons, in part, that we 
have solicited comments and recom¬ 
mendations from the relevant States. 
Neither the ESSA. nor any other Fed¬ 
eral agency, has the authority to regu¬ 
late the harvest of this plant on pri¬ 
vate or State lands. Thus the responsi¬ 
bility for conserving the plant lies 
largely with the States and effective 
implementation of the Convention will 
require strong State/Federal coopera¬ 
tion. 

The petitioner then suggested that 
as the exporters and dealers provide 
the primary impetus for conserving 
the plant, their business should not be 
destroyed. The petitioner referred to 
two elements needed for the conserva¬ 
tion of the plant: Habitat and educat¬ 
ed collectors. He asserted that availa¬ 
ble habitat is adequate. The petitioner 
considered the collectors as a major 
factor in maintaining the abundance 
of American ginseng. He suggested 
that the States should be encouraged 
to assess the plant’s status and to 
manage the harvest. However, he 
maintained that an accurate inventory 
must be based on data gathered by col¬ 
lectors, dealers, and exporters. He 
then discussed efforts made by the in¬ 
dustry to educate the collectors and to 
encourage State programs designed to 
conserve the plant. The petitioner sug¬ 
gested that if there is no market, col¬ 
lectors will have no reason to try and 
ensure continued yields. 

The petitioner also suggested that 
an export embargo will cause undue 
injury to low income people. Again re¬ 
ferring to the purported conservation 
contribution made by collectors, the 
petitioner called attention to those 
collectors whose income, in part, is de¬ 
rived from the harvest and sale of the 
plant. 

Concluding, the petitioner recom¬ 
mended that the plant be deleted from 
appendix II. Failing that, he requested 
that exports be allowed at current 
annual levels, conditioned upon the 
"bona fide" efforts of the major ex¬ 
porters and dealers to: 

(a) Attempt to secure appropriate enact¬ 
ment by the pertinent States (which do not 
already have conservation programs for 
Panax q. of enabling legislation); 

(b) Disseminate information on the wise 
method of digging (and replanting) of 
Panax q. and encourage its conservation; 


(c) Voluntarily retain Import records re¬ 
vealing the amount shipped, such to be sup¬ 
plied to ESSA; 

(d) Impose voluntary program of self-po¬ 
licing with standards to be Jointly arrived at 
between the respective States, ESSA, and 
the industry: and 

(e) Call for a future re-evaluation of this 
program to be made within 3 years from 
date." 

Noting that the enumerated sugges¬ 
tions are already being pursued by the 
industry, the petitioner warned that a 
selective "embargo aimed at the roots 
dug in certain States in unworkable. 

Alternatives and Environmental 
Impacts 

INTRODUCTION 

This section sets forth proposed 
standards and evaluates the potential 
environmental impacts of general 
ESSA findings on export of those four 
species in 1978-79. Analysis is made of 
impacts resulting from standards that 
would result in essentially no export 
at present and standards that would 
potentially result in unlimited export. 
Given the degree of difficulty in pre¬ 
dicting the environmental impacts of 
any standards and findings on export, 
an analysis of extremes would appear 
to be called for, providing the clearest 
possible resolution of the alternatives. 
The section closes with a description 
of the standards proposed. 

This section is intended to satisfy 
the requirements of the National Envi¬ 
ronmental Policy Act of 1969 (NEPA), 
42 U.S.C. 4321-4347, which directs 
Federal agencies to use all practicable 
means, consistent with other essential 
considerations of national policy, to 
improve and coordinate Federal plans, 
functions, programs, and resources to 
the end that the nation may: 

(1) Fulfill the responsibilities of each gen¬ 
eration as trustee of the environment for 
succeeding generations; 

(2) Assure for all Americans safe, health¬ 
ful, productive, and esthetically and cultur¬ 
ally pleasing surroundings; 

(3) Attain the widest range of beneficial 
uses of the environment without degrada¬ 
tion, risk to health or safety, or other unde¬ 
sirable and unintended consequences; 

(4) Preserve important historic, cultural, 
and natural aspects of our national heri¬ 
tage. and maintain, wherever possible, an 
environment which supports diversity, and 
variety of individual choice; 

(5) Achieve a balance between population 
and resource use which will permit high 
standards of living and a wide sharing of 
life’s amenities; and 

(6) Enhance the quality of renewable re¬ 
sources and approach the maximum attain¬ 
able recycling of depletable resources. 

It is apparent that the ESSA’s find¬ 
ings on detriment do not require the 
same degree of scrutiny under these 
provisions as do a wide variety of Fed¬ 
eral actions that are not taken to 
ensure environmentally # protective 
goals. As noted above, the ESSA deci- 
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sion making process focuses on the 
ecological consequences of export 
levels. The goal is an environmentally 
protective one; export is to be restrict¬ 
ed to assure the species are main¬ 
tained at a level consistant with their 
role in the ecosystems in which they 
occur. There is sensitivity to environ¬ 
mental amenities in ESSA decislbn 
making regardless of NEPA require¬ 
ments. Unlike construction projects, 
agriculture, and other endeavors in¬ 
tended to serve goals ot her than envi¬ 
ronmental, for which NEPA ensures 
that environmental factors are consid¬ 
ered by decisionmakers, findings on 
detriment are required in order to 
ensure directly that populations and 
ecosystems do not suffer from trade. It 
would be redundant to superimpose a 
detailed environmental statement onto 
a finding concerning detriment, that 
itself requires consideration of envi¬ 
ronmental factors. Consequently, we 
have not prepared a separate detailed 
environmental impact statment, but 
instead have prepared this analysis as 
an integral part of our findings. 

Ecology 

The ecology of all four of these spe¬ 
cies is poorly understood. The bobcat 
is a secretive animal, widely distribut¬ 
ed across the lower forty-eight States 
and occupying many habitat types. 
Population size has been estimated by 
22 States, for a total of 616,000 ani¬ 
mals. However, with few exceptions, 
these estimates are not based on rec¬ 
ognized scientific census mehtods, and 
little confidence can be placed in 
them. There is apparent regional vari¬ 
ation in the status of the bobcat across 
the United States. The species is re¬ 
ported to be common in the South, 
with highest densities in the South¬ 
east. The animal is generally uncom¬ 
mon or absent in a zone extending 
west from the Mid-Atlantic region 
through Iowa and Illinois. Status of 
the bobcat is variable and somewhat 
uncertain throughout most of the 
Northeast, and similar but apparently 
more secure in the Great Lakes States. 
Populations in the northwestern 
States apparently have been signifi¬ 
cantly impacted by trapping; however 
all these States but. Wyoming have 
conferred greater protection on the 
species in response. Besides Wyoming, 
agencies in only New Mexico and 
Texas currently lack general legisla¬ 
tive authority to conserve the species. 
More detailed information on State 
populations is given below and in the 
ESSA’s notice of March 16 (43 FR 
11081). 

Bobcats may breed at one year and 
have annual litters of two to three 
young. Adult mortality was extremen- 
ly low in one study, but that was in a 
population that had been heavily 
trapped. 

Trapping is one of several factors af¬ 
fecting populations. Although bobcats 


are broad spectrum carnivores, rabbits 
are the primary prey and population 
size may vary with the abundance of 
lagomorphs. Habitat is an important 
factor in bobcat abundance. The spe¬ 
cies appears to persist near settle¬ 
ments, but has disappeared from many 
areas that have been farmed intensive¬ 
ly or urbanized. 

On the other hand, the species ap¬ 
pears to be recovering in areas return¬ 
ing from farmland to forest. 

The bobcat’s influence on other spe¬ 
cies is essentially unknown. Bobcat 
kittens may be taken by coyotes, and 
several reports have suggested that 
bobcat numbers increase when coyote 
abundance drops. Competition for 
common prey, especially lagomorphs, 
may play a role in this relationship. 

The bobcat sometimes preys on ro¬ 
dents, and may benefit agriculture by 
this behavior. The bobcat also preys 
occasionally on poultry and livestock. 
As a consequence, the species is taken 
by both Federal and State animal 
damage control programs in several 
States. We have little information on 
State control programs. Reported Fed¬ 
eral bobcat take is currently a minor 
component of total harvest, amount¬ 
ing 1,151 animals in 1977. 

The lynx is widely distributed across 
northern North America, but rare in 
the United States except for Alaska 
and a few border States. Populations 
fluctuate dramatically in the northern 
part of their range, following fluctu¬ 
ations in abundance of snowshoe 
hares. There are no population esti¬ 
mates available, however the species is 
rare in several States where it once 
was more common. In much of 
Canada, and presumably in Alaska, 
harvest apparently has little or no 
measurable effect on populations 
during cyclic increase of hares. On the 
other hand, harvest may contribute to 
essentially uncompensated decline 
during hare decrease, when successful 
Juvenile lynx recruitment may be very 
low. However, trapping and habitat 
loss are apparently only locally signifi¬ 
cant in Alaska at this time. The status 
of the species in the lower 48 States is 
less certain. Major cyclic immigrations 
from the North occur in midwestern 
and western border States, at times of 
maximum population in Canada. 
These cyclic influxes apparently are 
superimposed on small, local breeding 
populations, that may or may not be 
cyclic. Harvest of cyclic immigrants is 
presumably of little ecological signifi¬ 
cance, but unregulated harvest of local 
breeding populations, especially at 
times of low or declining population, 
might be adverse to the reproduction 
of the species in its southern range. 
Habitat loss apparently has contribut¬ 
ed to the decline of the species in sev¬ 
eral States. Other than its relation¬ 
ship to snowshoe hare populations, 
significant relationships to other spe¬ 
cies are undescribed. 


The river otter is distributed 
throughtout North America, although 
in the United States it is absent from 
much of the southwest and central re¬ 
gions. Only seven States have estimat¬ 
ed population size, ranging from an es¬ 
timated 30-60,000 in Lousiana to an es¬ 
timated 500 in Nevada. For the same 
reasons as for the bobcat, these esti¬ 
mates must be considered uncertain. 
The river otter is now absent or very 
rare in several States where it was for¬ 
merly more common. Several of these 
States are considering means to rein¬ 
troduce the species, for example Colo¬ 
rado, New Mexico, and West Virginia. 
Unlike the bobcat and lynx, river 
otters normally do not reproduce until 
their second year. Two or three young 
are typically born per annual litter. 
Trapping may have been a factor in 
past declines of river otter in several 
States. However, available data, albeit 
limited, generally do not give cause for 
concern over the impact of current 
harvest in States where harvest is al¬ 
lowed. The river otter is particularly 
sensitive to habitat modification, be¬ 
cause it is restricted to aquatic ecosys¬ 
tems that are readily and frequently 
modified. In addition, the river otter is 
a high trophic level predator and may 
accumulate chlorocarbons and heavy 
metals in its tissue when they are pres¬ 
ent in the environment, possibly af¬ 
fecting these populations adversely. 
Just as for the bobcat and lynx (ex¬ 
cluding interaction with the snowshoe 
hare), no substantial account is cur¬ 
rently possible for river otter interac¬ 
tions with populations of other wild 
species. Several States have reported 
that otter populations are increasing 
because growing beaver populations 
have created more suitable habitat. In 
addition, individual river otters report¬ 
edly may impact intensively cultured 
fish populations, such as hatchery 
stock. 

American ginseng is restricted to 32 
States in the eastern half of the 
United States and adjacent Canada. 
The plant has been gathered for 
export since the early 18th century. 
There are numerous conflicting opin¬ 
ions concerning the status of the 
plant. Many botanists. State and Fed¬ 
eral officials, and some collectors and 
dealers consider the plant endangered, 
threatened, rare, or otherwise in jeop¬ 
ardy. In contrast, other individuals, 
such as most collectors and dealers, 
believe that the plant’s status is stable 
or improving. About 12 States provide 
a large percentage of the harvest. Ex¬ 
ports of both cultivated an wild Ameri¬ 
can ginseng have increased in the last 
decade to about $26 million in 1977. 
There are no conclusive data establish¬ 
ing whether the harvest can be sus¬ 
tained. 

ALTERNATIVES 

The alternative extremes of stand¬ 
ards for ESSA findings can be charac- 
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terized as those that would lead to no 
export and those that would lead to 
export without restriction by the 
ESSA. Although such extremes may 
not square with the Convention's pro¬ 
visions, discussion of them may best 
define the limits of the ESSA's discre¬ 
tion in making decisions that impact 
the environment. As should become 
evident, this discretion is narrow if not 
undefined. 

No Export. Informal estimates place 
exports at 95 percent or more for 
American ginseng and river otter, and 
80 to 90 percent for bobcat and lynx. 
For bobcat, in particular, there may be 
substantial domestic use or waste, par¬ 
ticularly in the South where pelts are 
less valuable. 

Prohibition of export probably 
would reduce the harvest of all four of 
these species. An initial question, as 
yet unanswered, is the extent to which 
legal prohibition would actually affect 
exports. If such prohibition were ef¬ 
fective, the commercial digging of 
American ginseng might virtually 
cease. However, there is a growing 
market for ginseng within the United 
States, and our lack of information on 
the supply function for this commod¬ 
ity leaves this conclusion to be viewed 
with circumspection. Furthermore, 
some roots are dug for personal con¬ 
sumption and even to be replanted in 
plots for aesthetic purposes. Because 
most river otter pelts are exported, 
embargoing export would most likely 
lower wholesale pelt price in the 
United States. However, many river 
otters reportedly are taken incidental 
to beaver trapping, and this propor¬ 
tion of the harvest presumably would 
be unaffected by an export embargo. 
Pelt price of bobcat and lynx appar¬ 
ently would also drop if export were 
embargoed, as seems to have occurred 
temporarily in the fall of 1977. For 
none of these species, however, do we 
know to what extent supply, or har¬ 
vest, depends on price, nor do we have 
information on the capacity of our do¬ 
mestic market to expand if export 
were not possible. In addition, poten¬ 
tial exists for domestic stockpiling if 
export were not possible, but the 
extent is unknown. 

Despite these uncertainties, popula¬ 
tions of these species probably would 
increase in abundance, at least in some 
areas, if export were not allowed. For 
American ginseng, particularly, the 
plant might recover to normal levels in 
certain areas where it is said to be de¬ 
pleted. Perhaps in the Northwest, and 
particularly in Wyoming, an export 
embargo might facilitate recovery of 
the bobcat in depleted populations. 
However, all of this region's States, 
except Wyoming, have taken regula¬ 
tory action to conserve the species, 
and the effects of an embargo might 
be superfluous to their conservation. 
Export or even harvest embargo 


during cyclic population increase 
might have little effect on lynx popu¬ 
lations in Alaska. However, such an 
embargo might substantially deceler¬ 
ate cyclic population decline in those 
local areas that are significantly ex¬ 
ploited. The same may be true of the 
lynx in the lower 48 States, although 
the population dynamics of the species 
there are less understood. Export em¬ 
bargo would appear at most to have a 
minor effect on river otter popula¬ 
tions, for which there is little evidence 
of current population stress from har¬ 
vest. It should be kept in mind that 
many States protect one or more of 
these species by law, and no exports 
would be authorized for these States 
in any event. 

It is not possible to describe with 
any confidence the environmental im¬ 
pacts of an embargo on export of 
these species, even if population in¬ 
crease were to result. It is also un¬ 
known to what extent such increases 
might affect populations of other spe¬ 
cies of the affected ecosystems. Be¬ 
cause these animal species are carni¬ 
vores and none of them have the high 
reproductive rate of certain herbi¬ 
vores, no dramatic fluctuations in 
their numbers would be likely even if 
the effects of harvest were removed 
completely and populations were left 
to other limiting factors of their envi¬ 
ronment. Individuals would presum¬ 
ably be seen more frequently, and 
could be more easily taken. We hnow 
of no reliable evidence that unexploit¬ 
ed densities of these species would 
lead to a significant increase in the 
frequency of rabies or other disease. 
Bobcat depredations of poultry and 
livestock might increase in some local¬ 
ities, but the overall magnitude of this 
depredation probably would be minor. 

No ESSA restriction on export The 
environmental consequences of no 
export restriction by the ESSA are un¬ 
certain. First, there is some internal 
limitation of harvest of the three 
animal species within every State in 
which they occur, except for the 
bobcat in New Mexico. Texas, and Wy¬ 
oming. The same cannot be said for 
American ginseng, whose harvest is 
regulated in only a few States, most of 
these in order to satisfy the ESSA's 
needs. 

Second, other Federal decisions may 
restrict export, independently of the 
ESSA. In any event. Federal export 
permits are required for appendix II 
species. Before such permits are 
issued, the MA must be satisfied that 
pelts and roots were not taken in con¬ 
travention of State law. This finding 
would presumably preclude export 
from the States that protect these spe¬ 
cies, irrespective of ESSA findings. 
Consequently, and provided that the 
Convention is enforced effectively, the 
maximum exports of pelts and roots 
will be those from States that allow 


harvest and export, consistent with 
terms prescribed by those States. 
Except for ginseng, and the bobcat in 
the three States referenced, export, 
and possibly harvest, may be substan¬ 
tially less than would be the case if 
these Convention restrictions were not 
present. 

Failure of the ESSA to restrict 
American ginseng export from States 
without reasonable conservation pro¬ 
grams could lead to continued or 
future depletion of the species, and 
even to extirpation. The same possibil¬ 
ity exists for bobcats in New Mexico, 
Texas, and Wyoming, although the 
species apparently remains common in 
at least the former two States. Any 
significant effect such declines might 
have on other species is uncertain. If 
competition between coyotes and bob¬ 
cats is significant, as has been hypoth¬ 
esized, coyote populations might in¬ 
crease to some extent. Any significant 
effect on bobcat prey is purely specu¬ 
lative. However, American ginseng and 
bobcat may become less visible and 
less harvestable, if not absent, from 
local areas of suitable habitat. 

Restricting export of these species 
from States with reasonable conserva¬ 
tion programs is likely to contribute 
little to the conservation of these spe¬ 
cies, and may hinder development of 
data necessary to understand the 
impact of harvest. The information on 
age structure of furbearers developed 
by several States and described below, 
for example, require adequate samples 
of animals and cooperation with trap¬ 
pers. On the other hand, such pro¬ 
grams must be well designed and im¬ 
plemented if the data they gather are 
to contribute genuinely to the species' 
continued survival at a level consistent 
with their role in the ecosystem. 

Proposed standards. The ESSA pro¬ 
poses to adopt the guidelines for its 
findings on detriment as set forth in 
its notice of April 10 (43 FR 15097). 
These guidelines are intentionally gen¬ 
eral; a combination of biological infor¬ 
mation and management Initiatives 
can potentially satisfy the ESSA that 
export will not be detrimental to a 
species’ survival, and the ESSA does 
not want to constrain unnecessarily 
State agencies in the manner by which 
they may endeavor to meet our needs. 

The ESSA proposes to approve 
export without Federal quotas for 
1978-79 harvest of those State popula¬ 
tions of bobcat, lynx, and river otters 
meeting the following minimum re¬ 
quirements recommended by the New 
Orleans Working Group, as discussed 
and construed in the ESSA's notice of 
April 10: 

Minimum requirements for biological in¬ 
formation: 

1. Population trend information • • • the 
method of determination to be a matter of 
State choice. 

2. Information on total harvest of the spe¬ 
cies. 
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3. Information on distribution of harvest. 

4. Habitat evaluation. 

Minimum requirements for a management 
program: 

1. There should be a controlled harvest 
• • • methods and seasons to be a matter of 
State choice. 

2. All pelts should be registered and 
marked. 

3. Harvest level objectives should be deter¬ 
mined annually. 

Some State wildlife agencies meet 
these recommendations except for the 
failure to specify a harvest level objec¬ 
tive. Provided that an approximate 
harvest can be predicted based upon 
past reported harvest and past and 
planned harvest controls, the ESSA 
does not propose to require an explicit 
harvest level objective for export ap¬ 
proval in 1978-79. 

The ESSA also proposes to approve 
export without Federal quotas from 
certain State populations of bobcat, 
lynx, and river otter for which one or 
more recommendations of the Work¬ 
ing Group have not been met ade¬ 
quately, if at all. We have made these 
proposals only because we consider 
other information sufficient for a find¬ 
ing of no detriment. For example, in¬ 
formation on high density from cer¬ 
tain southern States, although not rig¬ 
orous, suggests that less thorough 
management than in other States may 
provide as much assurance that export 
will not be detrimental. However, we 
look forward to adoption of these rec¬ 
ommended minimum requirements by 
every affected State. 

The ESSA proposes to approve 
export subject to Federal quotas for 
States whose wildlife agencies lack au¬ 
thority to limit bobcat harvest, where 
those agencies have implemented sub¬ 
stantial programs to evaluate the 
impact of harvest, and can by these 
and other means demonstrate that 
export subject to a quota in 1978-1979 
will not be detrimental to the survival 
of this species in their State. It should 
be clear that this situation cannot be 
continued indefinitely. The New Or¬ 
leans Working Group has recommend¬ 
ed: 

No pelt from any of the three species 
should be allowed into international export 
if it w as taken in a State in which the wild¬ 
life management agency does not have the 
authority to regulate the taking of the spe¬ 
cies. 

However, the ESSA does not believe 
at this time that an inflexible position 
on this issue is appropriate. Failure of 
the ESSA to approve any export from 
these States might cripple fledgling 
research programs, where the incen¬ 
tive to obtain tags for export serves as 
a device for the State agencies to 
obtain carcasses and to evaluate har¬ 
vest. Furthermore, at least one such 
state has produced substantial biologi¬ 
cal information indicating a viable 
bobcat population. 

Only three States remain whose 
wildlife agencies do not have authority 


to limit harvest of bobcat. None appar¬ 
ently will have the opportunity to 
obtain full legislative authority over 
the species before our 1978-1979 
export findings are made. However, all 
apparently will have such an opportu¬ 
nity before the 1979-1980 season. Al¬ 
though we propose to approve limited 
export in 1978-1979 for States in this 
category, we are concerned about the 
status of the bobcat in these States, 
and our proposal to approve limited 
export in 1978-1979 should not be con¬ 
strued as a precedent for approval in 
the future. 

The ESSA proposes to approve 
export of American ginseng from 
those States that have implemented 
substantial programs to conserve the 
species, and which available informa¬ 
tion indicates have populations capa¬ 
ble of supporting a sustained commer¬ 
cial yield. Acceptable conservation 
programs generally must include some 
form of research and regulation. How¬ 
ever, the ESSA recognizes the recency 
of wild plant management in many 
States, and the frequent lack of man¬ 
agement authority in State agencies. 
Consequently, we propose to approve 
export from certain States whose man¬ 
agement agencies lack authority to 
limit harvest, where those States have 
substantial plans for 1978 under exist¬ 
ing authority, and are currently sup¬ 
porting sustained commercial yield of 
the plant. Several State agencies 
which lack express authority, but are 
developing programs to conserve this 
species, anticipate seeking additional 
authority from their legislatures. The 
ESSA wishes to be supportive of new 
State programs; however, as with the 
furbearers, our proposal to approve 
export for roots harvested in 1978 
should not be construed as a precedent 
for approval in the future. 

A number of State agencies did not 
supply the ESSA in time for this pro¬ 
posal with information concerning the 
past season or their management pro¬ 
grams for 1978-1979. We have not pro¬ 
posed to approve export in these in¬ 
stances. However, many of these State 
agencies have indicated that addition¬ 
al information will be forthcoming, 
and our final determinations in Sep¬ 
tember will reflect this information 
and any other comment on our pro¬ 
posal. 

The environmental impacts of these 
proposed standards, if finalized, would 
fall between the extremes of “no 
export" and “no ESSA export restric¬ 
tions," as discussed above. Given the 
uncertainty in distinguishing impacts 
of these extremes, it appears superflu¬ 
ous to attempt a separate analysis for 
the standards. The no detriment find¬ 
ing affects the human environment 
only in an indirect manner. The envi¬ 
ronment will be affected by these find¬ 
ings only to the extent they bring 
about a change in harvest. As indicat¬ 


ed above, these indirect environmental 
impacts are uncertain both in exis¬ 
tence and in scope because of various 
intervening factors. Thus, we are led 
to the conclusion that this proposal if 
finalized would not be a major Federal 
action “significantly affecting the 
quality of the human environment" 
within the meaning of section 
102(2X0 of NEPA. 

Tables: Bobcats and Otters 

The following tables summarize by 
State the recent information we have 
received for bobcats and river otters, 
and present the ESSA’s proposed find¬ 
ings concerning export from those 
States. Lynx are treated separately for 
those States having an open season; in 
all other States, lynx either do not 
occur, are rare, or are protected. The 
ESSA recently published a summary 
of State population estimates and past 
harvest reports for these species in the 
March 16, 1978 Federal Register. Be¬ 
cause there are few changes to report 
for those data, they are not repeated 
here. That Federal Register notice 
should be consulted for data relevant 
to the current findings. 

Description of the table categories 
follow, along with explanations of ab¬ 
breviations used. 

State classification. The type of 
management provided by a State wild¬ 
life agency is often defined by an offi¬ 
cial category to which each species is 
assigned. Because State definitions of 
the same word may differ, the labels 
here may not correspond exactly to 
that found in a State’s regulations, but 
the intent has been retained (e.g., 
“Protected" is used by some States to 
indicate species which the agency has 
authority to regulate, while other 
States use the word to indicate a spe¬ 
cies for which there is no open 
season). 

P=Protected: There is no open season for 
1978-1979. The species may be on a 
State list of endangered wildlife, or 
there may be a temporary moratorium. 
X=Not present: The species may never have 
occurred there, or may have been extir¬ 
pated in historical times. 

F=Fur bearer: Taking is allowed under State 
control and pelts may be sold. 

G=Game: Hunting is allowed under State 
control. In some, but not all States, this 
may include trapping and sale of pelts. 

R=Regulated: The State wildlife agency 
has authority to regulate taking. This 
may include furbearer and game as well 
as other classifications. 

U=Unregulated: Authority to manage the 
species has not been granted to the 
State wildlife agency by its legislature. 

Quota given, 1977-1978. State export 
quotas listed here represent the maxi¬ 
mum number of pelts of that species 
for which export was approved by the 
ESSA in the 1977-1978 season, as re¬ 
ported in the March 16 Federal Regis¬ 
ter notice. Two States provide the ad¬ 
ditional information or management 
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initiatives needed for a positive find¬ 
ing subsequent to publication of that 
notice. These States were given quotas 
after March 16, and those quotas are 
indicated by an asterisk^). Not all 
States were assigned quotas, and these 
are indicated by symbols: 

P=Protected; X=Not present: As In the 
State classification column. Assignment 
of a quota to these States for the season 
would have been inconsistent with State 
conditions. 

NS=None set: No quota was assigned for 
that State. 

Reported harvest, 1977-1978. The 
State’s reported harvest for the 1977- 
1978 trapping season. In certain cases 
(see abbreviations below), more than 
one reporting system was used, and 
the differing reports are given with 
appropriate designations. Problems of 
comparing harvest reports made by 
different systems are discussed in the 
March 16 notice. 

NC=Not compiled: State has not finished 
collection of harvest data. In most cases 
this is in progress, and the ESSA antici¬ 
pates receiving these data soon. 

TR=Trapper report: Mandatory report by 
trapper of each kill. In most cases this 
includes tagging of the pelt by a State 
official. This is generally considered the 
most reliable measure of harvest. 
HR=Hunter report: Mandatory report by 
hunter (as for trapper). 

DR=Dealer report: Mandatory report by 
fur dealers in State of all furs bought 
and sold. Such reports may be mislead¬ 
ing when no distinction is made for skins 
originating in one State and sold in an¬ 
other. Multiple sales of the same pelt 
can also reduce accuracy of this method. 
TS=Trapper survey; HS=Hunter Survey; 
DS=Dealer Survey: Voluntary survey or 
reports from a sample of trappers, hunt¬ 
ers, or fur dealers. Results of these are 


commonly extrapolated, with a wide 
range of reliability, depending on atten¬ 
tion to statistical limitations. 

ADC=Animal damage control: Report of 
predator control operations. 

ET=Export tag: Prior to setting of export 
quotas for 1977-1978, States committed 
themselves to Issuing a limited number 
of tags, numbered and identified by 
State of origin (exceptions: otters from 
Maryland, Massachusetts, and Michi¬ 
gan). For a number of reasons, many 
States either were unable to limit the 
number of regularly issued tags or were 
unable to require mandatory tagging for 
that season. To solve this problem, 
many issued a limited number of special 
tags. Reports from several parts of the 
country indicate that prices offered for 
pelts bearing valid export tags were mar¬ 
kedly higher than for untagged pelts, 
suggesting a reasonably strong incentive 
for tagging of pelts even where volun¬ 
tary. 

(##%)=Estimate of completeness of report: 
A number of States were still in the 
process of collecting data, and were 
unable to provide final figures in time 
for the present proposal. Where a per¬ 
centage is given, it indicates the State’s 
estimate of the completeness of their 
report (i.e.. percent of trappers or deal¬ 
ers reporting, etc.). 

Recent changes in management Im¬ 
portant considerations in the ESSA’s 
proposed decision not to apply quotas 
to all States for 1978-1979 are the 
recent changes In many States’ man¬ 
agement of these species, especially 
for the bobcat, in areas where prob¬ 
lems may have occurred. Most of these 
changes are seen as ensuring a more 
conservative harvest or providing 
better information for management. 
The list provided here is sure to be in¬ 
complete, but provides a summary of 
many changes described to the ESSA. 
Findings and conditions for 1978 - 


1979 season. The ESSA’s proposed 
findings concerning export of pelts 
from the coming trapping season are 
given here. The rationale for approv¬ 
ing export from certain States without 
use of quotas, as were used in 1977- 
1978, has been explained above. These 
are proposed findings, and the ESSA 
anticipates changes as further infor¬ 
mation is received. Publication of final 
findings is planned for about Septem¬ 
ber 1. The proposed findings are ab¬ 
breviated as: 

A=Approved: Export is approved for pelts 
legally taken during 1978-1979 season. 
The ESSA considers that expected har¬ 
vest under the State’s planned manage¬ 
ment regime will not be detrimental to 
the survival of the species in that State. 
Pelts must be clearly identified as to 
State of origin and season of taking. 

Q: #### = Quota: Exports from this State 
are approved for pelts taken during the 
1978-1979 season, on the condition that 
exports are limited to the specified 
quota, and pelts are clearly identified to 
State and season. 

NEA=No export approved: Explanation 
given in “comments” for the State. 
NDR=No data received; IDR = Incomplete 
data received; no export approved: Data 
for the 1977-1978 season and current 
management plans not received by the 
ESSA in time for inclusion here, or are 
not complete. Proposed finding concern¬ 
ing export will be reconsidered if such 
data are received during the comment 
period. In most cases, these data are cur¬ 
rently being prepared by State officials 
and are expected to arrive soon. 

P=Protected, or X=Not present; no export 
approved: As in State classification 
column. Approval of export for 1978- 
1979 season would be inconsistent with 
current State conditions. 

Comments. Other information rele¬ 
vant to the finding is given here. 
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BOBCAT 




Past 

Reported 

Harvest 

findings & 


State 

Classi¬ 

fication 

Quota 

.*77-78 

Number 

How 

Reported 

Recent Changes Conditions for 

In Management ,'78-79 Season 

Comments 

Alabama 

R 

4.000 

NC 

. 

5/77-Trapper report NDR 

required. 

Research in proqress. 

Night hunting and elec¬ 
tronic calls prohibited. • 

Alaska 

X 

X 



X 


Arizona 

R 

8.000 

4,992 

ET 

'76-'77-Trapping permit A 

required. 

'.78-Substantial Increase 
in trapping fees. 

Take apparently reduced 
by weather conditions. 

Arkansas 

F 

3,000* 

NC 

DR 

7/78-Changed from Game IDR 

to Furbearer status, 
license required to take 
(except for landowner and 
those under 16) or buy, 
season reduced. 

May require tans *.78-'79. 
Some carcass collection 
and study. 

California 

R 

6,000 

5,111 

15,000 

208 

ET 

HS (1977) 
ADC 

'76-Season shortened, A 

trapping license required 
to sell pelts. 

11/77-Tags required for 
export from State. Reports 
required for take of 
depredating bobcat. 

Research in proqress. 
including development of 
census techniques. 

Hunter survey based on 
small sample. n».y include 
many of tagned animals. 

Colorado 

R 

4,000 

1,300 

NC 

NC 

' ET 

TS 

DR 

'75-First restrictive IDR 

season. 12/77-Management 
goals changed to emphasize 
value of resource and de- 
emphasize predator control. 

Report prey increase since 
*75. Harvest probably 
greater than represented 
by export tags. 

Connecticut P 

P 



P 


Del aware 

X 

X 



X 


Florida 

R 

3,500 

678 

983 

DR 

ET 

7/78-Restrictive season for A 
trapping, possession, and 
sale of pelts. Tagging man¬ 
datory for sale. Enforcement 
of dealer reporting require¬ 
ment to be strengthened. 

Steel traps prohibited 
except for “destructive 
furbearing animals* 
under permit. Substan- ' 
tial research planned. 

Georgia 

R 

4,000 

2,793 

DR(93%) 

A 

Relatively constant 
harvest. 

Hawaii 

X 

X 



X 

> 


Idaho 

F 

1,475 

776 

ET 

'77-Furbearer classifi¬ 
cation. Season reduced 
from year-round to 1 mo., 
no exposed baits, license 
required to take. 

A 

Research in progress. 

Illinois 

P 

P 




P 


Indiana 

P 

P 



• 

P 


Iowa 

P 

P 




P 


Kansas 

F 

NS 

2,145* 

TS 

.'78-*79-Pelts must be 
registered and tagged 
before sale. 

A 

Starting age structure 
analysis. Preliminary 
data suggest population 

Is expanding, license 
required to take; trapping 
license required to sell. 
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SUBCAT 




Past 

Reported Harvest l 7)-*?8 

-Findings - * 


Classi- 
State • fication 

Quota 

'77-78 

Number 

HOW 

Reported 

Recent Changes conditions tor 

In Management *78-79 Season Comments 

Kentucky 

P 

P 




P 


Louisiana 

F 

4.000 




NDR 

Recent research. *’ .-search 
planned and in progress. 

Maine 

R 

SOO 

/ 

389 

TR,HR 

'75-Oetailed management 
plan. '78-reduced trapping 
and hunting seasons. 

A 

Mew population range esti¬ 
mate: 2,431-5.015. Regu¬ 
lations allow for local 
closure during season If 
excessive harvest detected. 

•la ry land 

P 

P 




P 


Massachusetts 

G 

50 



n* 

NDR 


Michigan 

F 

350* 

331 

TR,HR 

'77-78-Season open only in 
Upper Peninsula, 

A 

Severe winter nay have 
reduced harvest. Tagging 
required. 

Minnesota 

G 

150- 

103 

86 

TR.HR 

ET 

'77-Agcncy given authority 
to regulate. Season 
restricted to 2 months, 
season bag limit set at 5 
(combined with lynx). 

A 

Carcasses collected for 
research. Other researen 
in progress. Illegal to 
use snowmobiles ..r ATV's 
for running trap line. 

Mississippi 

F 

4.000 

NC 



I DR 

/ 

Missouri 

P 

P 




P 


Montana 

F 

1,070 

636 

TR,HR 

'77-'78-License and 
special permit required 
to take, season, bag 
limits set. tagging 
required. 

0 

A 

Furbearer research to 
start. '78. Reduced har¬ 
vest attributed to more 
conservative management. 
Severe winter may have 
contributed locally. 

Possibly some untagged 
pelts sold In Canada. 

Nebraska 

R 

400 




NDR 


Nevada 

R 

2,225 




NDR 


New Hampshire 

P 

P 



2-year moratorium. 

P 


New Jersey 

P 

P 


4 


P 


New Mexico 

U 

6,000 

4.416 

4,606 

ET 

TS 

'77-Tags made available 
by agency, although 
authority not given by 
legislature. 

Q:6,000 

Population model suggests 
slight increase in 
numbers. 

New York 

G 

225 

74 

80-90 

20 

TR,HR 

TR.HR(ADJ) 

ET 

'77-Tagging and report 
required. 

* 78-Trapping and hunting 
season reduced in south. 
Trapping season substan¬ 
tially reduced In north. 

A 

HR may be incomplete be¬ 
cause first year of tag¬ 
ging. Many apparently 
taken Incidental to deer 
hunting and retained for 
taxidermy. Age structure 
suggests good reproduction 
and low harvest pressure. 

North Carolina R 

800 

800 

593 

ET 

DR 

•77-'78-Tags supplied 
to dealers. 

'78-To improve dealer 
reporting system. Plan 
to review all game laws. 

A 

Cold weather may have 
reduced take. Research 
planned. 
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Past Reported Harvest *Findings A 

Classi- Quota How Recent Changes Conditions for 

State fication *77-78 Number_Reported In Management_ 1 78-79 Season_Comments 


North Dakota 

F 

165 

61 

ET 

'77-Voluntary tags applied 
by Departmental personnel 
for dealers. 

'78-Will encourage tagging 
at trapper level rather 
than dealer. 

A 

Harvest survey and carcass 
collection planned. 

Ohio 

P 

P 

• 



P 


Oklahoma 

F 

0 

NC 

DR 

Furbearer study started 
*77. Reviewing regs. 

1DR 


Oregon 

F 

3,000 

2,930 

NC 

ET 

TR,HR,DR 

1 

10/77-Dept. given reg. 
authority, E. Oregon 
closed, season set for 

W. Oregon, reports 
required of hunters, 
trappers, and dealers. 

A 


Pennsylvania 

P 

P 




P 


Rhode Island 

P 

P 




P 


South Carolina G 

0 


• 

•» 

NOR 

Not legal to sell pelts In 
'77-'78 season. 

South Dakota 

F 

500 

84 

TR.HR 

'77-'78-Tagging by Cons. 
Officer required. Season 
shortened to restrict take. 

A 

Biological data being ana¬ 
lyzed. Apparent Increase in 
prey. Heavy snow may have 
contributed to low take. 

Tennessee 

R 

1.000 

597 

800 

ET 

ET(ADJ) 

Hunter limit of 1. 

A 

Licenses required to take or 
buy. Oealers required to 
report. 

Texas 

U 

10.000 


• 


I DR 

• 

Utah 

P.U 

P 


• 

6/76-Taking and posses¬ 
sion illegal except for 
predator control. 

P 

'75-Authority to regulate 
given to Utah State Agri¬ 
cultural and Wildlife 

Damage Prevention Board. 

Virginia 

R 

1.500 




NDR 


Washington 

G,F 

6.000 




NDR 


West Virginia 

F 

500 

535 

150 

TR.HR 

ET 

'77-'.78-Mandatory re¬ 
ports by hunter/trapper; 
data and carcasses col¬ 
lected. 

A 

Research started on car¬ 
casses and jaws. Habitat 
inventory to start. 

Wisconsin 

F 

300 

163 

TR.HR 

'.78-79 season to be 
reduced by 6 weeks. 

A 

Mandatory reporting since 
*70. Research being con¬ 
sidered. 

Wyomi ng 

U 

2.000 




NOR 



NOR 
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Past Reported Harvest bindings & 

Classi- Quota How Recent Changes Conditions for 

State fication *,77-78 Number Reported In Management '78-79 Seas on Comments 


Alabama 

F 

1.500 



5/77-Trapper report 
required. 

NOR 

Research In progress. 

Alaska 

F 

Open 

1,981 

TR(90t) 

*77-*78-Tag & report 
required for all 
otter taken. 

A 


Arizona 

P 

P 




P 


Arkansas 

F 

400* 

NC 

OR 


IDR 

May require taqs, *78-79. 
Some carcass collection & 
study. May study status. 

California 

P 

P 




P 


Colorado 

P.X 

P.X 




P 

Efforts being made to 
reintroduce. 

Connecticut 

F 

100 

63 

ET 

*78-’79-Tags required 
on all otter taken. 

A 


Oelaware 

G 

60 


♦ 


NOR 


Florida 

R 

6,000 

1.707 

3,326 

DR 

ET 

7/78-Possession and sale 
of pelts restricted to 
trapping season. Tagging 
mandatory for sale. En¬ 
forcement of dealer report¬ 
ing to be strengthened. 

A 

Steel traps prohibited ex¬ 
cept for "destructive fur- 
bearing animals" under 
permit. Substantial re¬ 
search planned. 

Georgia 

G 

4,000 

3,097 

OR (93%) 


A 

Relatively constant 
harvest. 

Hawai1 

X 

X 




X 


Idaho 

P 

p 




P 


Illinois 

P 

p 

\ 



P 


Indiana 

P.X 

P.X 




P 


Iowa 

R 

0 




NEA 

Very rare; State may 
protect. 

Kansas 

P 

p 




P 


Kentucky 

P.X 

P.X 


• 


P 


Louisiana 

F 

7,500 



•76-'77-State quotas 
set for certain manage¬ 
ment areas, certain other 
areas closed. 

NOR 

Research In progress. 

Maine 

R 

600 

675 

TR 

'75-Oetailed management 
plan. 

‘78-Season reduced and made 
identical to land trapping 
season, reducing trapping 
opportunity. 

A 

New population estimate, 
7,108. Most otter trapped 
Incidental to beaver trap¬ 
ping. 

Maryland 

R 

165 




NOR 
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State 

Classi¬ 

fication 

Past 

Quota 

77-78 

Reported Harvest * 1U i >6 FTncjTnqs & 

How Recent Changes Conditions for 

Number Reported In Management '78-79 Season Cements 

Massachusetts R 

68 




NOR 


Michigan 

F 

810* 

660 

TR 


A 

Severe winter reduced both 
otter and beaver harvest. 
Special license and tagging 
required. Southern third 
of State closed, as well 
as other local closures. 

Bag limit of 1. 

Minnesota 

R 

700 

492 

ET 

'77-Season changed from 
spring to midwinter. 
•78-Plan to make tagging 
mandatory. 

A 

Bag limit of 3. Research 
on census techniques in 
progress. Snowmobiles and 
ATV's Illegal for running 
traplines. 

Mississippi 

F 

350 

NC 



I OR 


Missouri 

P 

P 




P 


Montana 

F 

36 

40 

TR 

Bag limit of 1. 

" A 

Furbearer research start¬ 
ing, '78. 

Nebraska 

P.X 

P.X 




P 


Nevada 

R 

0 




NEA 

Very few in State, no data 
to support export, and no 
request by State for 
export. 

New Hampshire F 

200 

NC 

TR 


IOR 

Plan furbearer survey 'next 
winter. To hire additional 
furbearer personnel. 

New Jersey 

P 

P 




P 

- 

New Mexico 

P 

P 




P 


New York 

F 

700 

467 

500+20 

TR 

TR(AOJ) 

'78-Trapping season 
reduced. 

A 

No change in age structure 
over previous. Reduced 
spring harvest due to heavy 
snow. High correlation 
(10-yr.) between otter and 
beaver harvests. Take per 
trapper constant over 10 
years. 

North Carolina F 

1,200 

1,200 

927 

ET 

OR 

'77-'78-tags supplied 
to dealers. 

'78-To Improve dealer 
reporting system. 

Plan to review all game 
laws. 

A 

Research planned. Cold 
weather (ice) probably 
reduced take. 

North Dakota 

X 

X 




X 


Ohio 

P 

P 




P 


Oklahoma 

P 

P 




P 


Oregon 

R 

335 

300 

ET 


A 


Pennsylvania 

P 

P 




P 
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Classi- 
State fication 
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Quota 

*77-78 

Reported Harvest ’7>-'78 1Findings & 

How Recent Changes Conditions for 

Number Reported In Management *78-79 Season 

Comments „ 

Rhode Island 

R 

15 

15* 

8 

TR(50%,ADJ) State may tag all pelts 
ET before sale, *78-'79. 

A 

# 

• 

South Carolina G,F 

650 



NOR 

• 

• South Dakota 

P 

P 



P 


Tennessee 

P 

P 


On State's threatened 
list. '74. 

P 


Texas 

F 

0 



NEA 

No export requested by 

State, research in 
progress. 

Utah 

P 

P 



P 


Vermont 

R 

50 



NDR 


Virginia 

R 

585 



• 

NDR 



Washington F 770 

West Virginia P.X P.X 

Wisconsin F 1,200 

Wyoming P P 


NOR 

P 

NDR 5-year research program 
starting. 

P 


Navajo Nation XX X 
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Lynx 

Only five States have open seasons 
for lynx, so their data are summarized 
here rather than in a complete table. 
Information for each State is given in 
the same order as used in the tables 
for bobcat and river otter. As for 
bobcat and river otter, the March 16 
Federal Register notice should be 
consulted for further information con¬ 
cerning populations. 

The following States protect lynx, 
although not all have resident popula¬ 
tions: Colorado, Connecticut, Maine, 
Michigan, New Hampshire, Utah, Ver¬ 
mont, Wisconsin, and Wyoming. 

The following States have a limited 
open season for lynx, tag all pelts, and 
have other restrictive regulations: 

Alaska: 1977-1978 quota, open. Harvest 
(TR. HR, 90 percent). 1,620. Mandatory 
sealing for all lynx pelts started in 1977- 
1978 season. Finding: A. 

Idaho: 1977-1978 quota, 25. Harvest (TR, 
HR). 21; (ET). 15. State wildlife agency 
given authority. 1976; season and bag limits 
set. 1977. Tagging is mandatory. Finding: A. 

Minnesota: 1977-1978 quota, 25. Harvest 
(TR. HR), 21; (ET). 15. Agency given au¬ 
thority to regulate, 1976. Restrictive season, 
bag limit (with bobcat) of 5, tagging manda¬ 
tory. 1977. Currently report increasing pop¬ 
ulation. Finding: A. 

Montana: 1977-1978 quota, 200. Harvest 
(TR, HR), 24. License required to take, 
report and tagging required, bag limit of 
two (with bobcat). 1977-78. Severe winter 
and more restrictive regulations contributed 
to decreased harvest. Finding: A. 

Washington: 1977-1978 quota, 35. New in¬ 
formation not yet received. Finding: NDR. 

Tables: American Ginseng 

The following tables summarize by 
State the information concerning 
American ginseng received by the U.S. 
Fish and Wildlife Service and the 
ESSA. Only those States where the 
plant has been known to occur are 
listed. Many States have recently initi¬ 
ated programs to better establish the 
status of this species, to monitor its 
harvest, and, in some cases, to manage 
its harvest. Without such State pro¬ 
grams it is doubtful that adequate in¬ 
formation would be available to sup¬ 
port approval of export by the ESSA. 


Description of the table categories 
follow, along with explanations of ab¬ 
breviations used. More detailed State- 
by-State summaries of comments are 
available from the ESSA. 

State classification. Most States 
have trespass statutes pertaining to 
the protection of private and public 
plant resources. At minimum these 
laws usually require oral permission 
from private landowners or written 
permission from State officials before 
the resources may be removed. Al¬ 
though these statutes may be applied 
toward conserving American ginseng, 
they were not considered in determin¬ 
ing the State classifications. The State 
classifications are based on State stat¬ 
utes, regulatory authorities, or initia¬ 
tives specifically concerned with 
American ginseng. 

C=Conserved: A State agency has Imple¬ 
mented or has initiated a program to 
help conserve American ginseng even 
though the State agency has no express 
regulatory authority. 

R« Regulated: A State agency has regula¬ 
tory authority to conserve American 
ginseng. 

U=Unregulated: No State agency has regu¬ 
latory authority or has initiated a pro¬ 
gram to conserve American ginseng. 

Reported harvest Few States have 
even gross estimates of the size of past 
harvest. The estimates included in the 
tables are based on voluntary dealer 
surveys (DS), which may include roots 
purchased from other dealers as well 
as those roots purchased from collec¬ 
tors. 

State population. A sampling of 
qualitative opinions concerning Ameri¬ 
can ginseng’s abundance and status in 
the States is provided in the tables. 
Few of these opinions are supported 
by data. Missouri is the only State 
which has estimated the size of its 
American ginseng population. 

As discussed in our August 30, 1977 
Federal Register notice (42 FR 
43729), qualitative opinions concerning 
the plant’s abundance and status must 
be viewed critically. Such terms as en¬ 
dangered, rare, and stable are often 
used imprecisely, without guidelines or 
criteria. In addition, the plant’s status 
undoubtedly varies with local condi¬ 
tions, further complicating any evalua¬ 
tion of its status and abundance. 


In the tables. Information concern¬ 
ing American ginseng’s status and 
abundance is followed by a brief expla¬ 
nation as to how those determinations 
were made. In some cases, no grounds 
for a qualitative opinion were given so 
no explanation is provided in the 
“How Determined" column. When 
available, grounds are stated with the 
following abbreviations: 

B=Biologists’ opinions: Either an opinion 
expressed by a biologist to U.S. Fish and 
Wildlife Service or the ESSA. or an 
opinion expressed by one or more biolo¬ 
gists which was cited as a basis for a 
State comment or a State endangered 
species list. 

CC=Collectors’ comments: Comments from 
collectors received by the U.S. Fish and 
Wildlife Service or the ESSA 
FO=Field observations: Included when field 
observations were specifically referred 
to as a basis for the determination. 

HR = Herbarium records: Based on informa¬ 
tion recorded with herbarium speci¬ 
mens. 

LS=Literature survey: Based on Informa¬ 
tion in the literature. 

SC=Survey of collectors: State Survey of 
American ginseng collectors in the af¬ 
fected State. 

SD=Survey of dealers: State survey of 
American ginseng dealers who pur¬ 
chased roots harvested In the affected 
State. 

Findings and conditions for 1978 
season. The ESSA’s proposed findings 
concerning export of roots from the 
1978 collecting season are given here. 
As has been indicated for the fur- 
bearers, these proposed findings are 
subject to change as further informa¬ 
tion is received, and final findings will 
be published about September 1. The 
proposed findings are abbreviated as: 

A=Approved: Export is approved for roots 
legally harvested during the 1978 
season. The ESSA considers that har¬ 
vest in the State will not be detrimental 
to the survival of the species in that 
State. Roots must be documented as to 
State of origin and season of collecting. 
NEA^No export approved: Several States 
not approved anticipate providing addi¬ 
tional information which may support 
approval of export of the 1978 harvest. 

Comments. Other information rele¬ 
vant to the finding is given here. 
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Itate Classi- H arve st State Popufation PTnJfnqs Contents 

ticatio n Reported How 

Harvest/ How * ’ Deter- 

1977 Reported Estimates of Abundance or Status mined 


Alabama 

U 

— 

— 

Endangered-^ 


NEA 

No anticipated management 




• 

"Good numbers'* in North!/ 

B 


program. 

Arkansas 

U 



Oepleted but locally abundant^ 


NEA * 

The State anticipates 








reviewing the status of 





Increased abundance and 
and distribution!/ 

SC (9 
responses) 


the species. 

Connecticut 

U 


... 

Rare and local!/ 

HR & FO 

NEA 

Consideration should be 





Endangered 

HR & FO 


given to monitoring native 
populations. 

Del aware 

U 

— 

— 

Rare ^ 

- 

NEA 

Has always been rare.!/ 

The State supports export 
restrictions. hJ 

Georgia 

0 

- 

- 

Endangered ^ 

LS & B 

NEA 

Not included in State 
endangered species list. 

Illinois 

u 


.. 

Rare —^ 


NEA 

No anticipated management 





Decreasing —^ 

SC & SO 

» 

program. 





Threatened ^ 

LS, HR & B 







Stable; or Increasing; or 
Decreasing 

CC 



Indiana 

u 


•• 

Decreasing!!/ 

FO 

NEA 

Not included in 





Not Rare^ 



preliminary State list., 
of endangered plants. !!/ 





Stable or Decreasing 

CC 


State supports export 
restrictions.!!/ 

Iowa 

u 



Stable, or Increasing, or 

CC 

NEA 

No anticipated management 





Decreasing 



program. 

Kentucky 

c 

52.700 Ibs.-^ 

OS 

Increasing; not Endangered^ 


A 

American ginseng is not 





Threatened!!^ , 



included in the 
“Endangered Plants and 
Animals of Kentucky." !2/ 





Frequent to Abundant, but 
Decreasing!!/ 

•• 


The State has initiated 
a program to setter 





Endangered!^/ 

- 


establish the species' 
status, and to ronitor 
the harvest pending 





Stable, or Increasing, or 
Decreasing 

CC 


express legislative 
authority in 19£oJi/ 

Louisiana 

u 

— 

— 

Rare and Local and Threatened 
to Endangered 11/ 

HR 

NEA 

Louisiana is cn the 
periphery of American 






- 


ginseng's distribution. 
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PROPOSED RULES 


State 


Classi- Harvest 

cation Reported 


AMERICAN GINSENG 
State Population 


Harvest/ How 
1977 Reported 


Estimates of Abundance or Status 


How 

Deter- 
mi ned 


findings" 


torrents 


Maine 


Maryland U 


Massachusetts U 


Depleted - 14 stations have been HR & FO NEA 
Documented 


Collectors' 

Reports 


CC 


Decreasing^ 

Locally Common—^ 

Stable 

Rarely 

Endangered or Threatened^ 

“Exceedingly Rare and Local*HR 


NEA 


NEA 


Two of the four known. 
extant stands have been 
designated ‘’Critical 
Areas" by the State. The 
designation does not 
provide any protection. 

Maryland anticipates 
developing a program to 
monitor and nanage the 
harvest. Not included In 
State endangered species 
list. 


Considered a minor ginseng 
producing State. 


Michigan R 


Threatened 


Minnesota U 

Mississippi U 

Missouri C 


Rare and Endangered^ — 
“Species of Special Interest'^ ~ 
Stable 


Rare and Endangered^ 


6100 Ibs-I^DS (2 1,000,000 plants^ 

major 
dealers) 

Stable 


CC 


Based on 
1/acre in 
available 
habitat. 

CC 


NEA 


NEA 


American ginseoq has been 
designated a Threatened 
species under the Michigan 
Endangered Species Act. 

Tne State has a program to 
better establish the 
species' status, and to 
monitor and manage its 
harvest. 

Plant should be protected!^ 
Harvest should not be™, 
allowed In the State.— 

Some collectors support 
export restrictions. 


Considered a n 4 ror ginseng 
producing State. 


Not included in "Rare and 
Endangered Species of 
MissouriThe State has 
initiated a program to 
better estaulish the 
species' status, to monitor 
the harvest, and to promote 
better manage rent. 


Nebraska 

U 

— 

— 

Occurs in three eastern counties^/ 

New Hampshire 

U 

- 

- 

Rare and Endangered^ LS, 1 

New Jersey 

U 



Rare^ u 


HR NEA Not known whether American 

ginseng is Get,-ercl ally 
harvested in Nebraska. 

iR & F0 NEA Considered a ,iinor ginseng 
producing State. 


NEA Considered a minor ginseng 
producing State. 
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AMERICAN GINSENG 


State 

Classi- 

Harvest 

State Population 


Findings 

Consents 


Tfcatibn 

Reported 

Harvest/ 

1977 

How 

Reported 

Estimates of Abundance or Status 

How 

Deter¬ 

mined 



'Jew York 

R 


— 

36/ 

Decreasing and Protected”* 

Increasing, or Decreasing 

FO 

CC & OC 

NEA 

American ginseng is 
currently protected by the 
State, but they are 
developing a program to 
better estaolish the 
species' status, and to 
monitor and manage its 
harvest. 

North Carolina R 

16.615 lbs. 

12/os 

Threatened 11/ 

Stable— 7 

Decreasing—/ 

B 

Survey of 
Foresters 

A 

The State has Initiated a 
program to better 
establish the species* 
status and to monitor and 
manage Its harvest. 





Increasing—/ 

- 





*, 


Decreasing and Threatened—/ 

- 







Threatened—/ 

* 

- 







T 

Increasing, or Decreasing 

CC 



Ohio 

U 

r 

— 

Rare and Endangered—/ 

Locally Common, but Decreasing!!/ 

LS 

NEA 

Anticipates establishing a 
management program. 





Stable to Decreasing!!/ 

B 







Stable 

CC 



Ok 1ahorca 

0 

U 

— 

— 

Extremely rare—/ 

Rare 1—/ 

HR 

NEA 

Oklahoma is on the 
periphery of American 
ginseng's distribution. 

Pennsylvania 

U 

— 

— 

Stable !! 7 

Rare in Western Pennsylvania—/ — 

Rare in Perry County, Pennsylvania!!/ FO 

NEA 

Pennsylvania anticipates 
establishing a anager-ent 
program pending express 
legislative authority. 


Rhode Island 


Rare in Southeastern Pennsylvania-!^/ ~ 

Not Endangered or Threatened—/ Because of 

harvest 

technique 

Decreasing!!/ 

Decreasing 1o.Northampton County. 

Pennsylvania^' 

Stable or Increasing CC 

Probably extirpated!!/ Unpublished 

literature 
A FO 
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AMERICAN GINSENG 


ifeateClass!- Harvest 

ficanon Reported 

Harvest/ How 

- 1977 Reported 


State Population 


Estimates of Abundance or Status 


How 

Deter¬ 

mined 


Ti n'dTnqs 


ConT.entT 


South Carolina U 


Tennessee U 


/ermont U 


Virginia U 


Threatened^ 
Endangered^ 
Endangered^ 
Decreasing and 


Threatened^ 


B NEA 

F0 

F0 


Rare^ 
Rarer^ 
Threatened^ • 
Decreasln S' 


NEA 


HR & B 
HR & F0 


Stable, or Increasing, or Decreasing CC 


Threatened^ 


B. and other 
individuals 
familiar with 
the plant. 


Considered a minor ginseng 
producing State. 


State anticipates 
developing a management 
program. 


Decreasin^^ 


"endangered In only a few 
localities if at all "65/ 

Endangered—^ 

Endangered—^ 

Stable 


— NEA No anticipated management 
program. Not included in 
a State list of protected 
plants. 

B NEA The State anticipates 

developing a management 
program. 


CC 


West Virginia R 16,148 lbs., DS, 
dry 

1,073 lbs., 
green 

♦3,164 lbs. other 
sources 


Rare to Frequent in occurence in B 

different counties, not Endangered 52 ' 

Fairly Common—^ 

Stable or Increasing CC 


A Harvest increased from 
1976. The State has 
initiated a program to 
monitor and manage the 
harvest. 


Wisconsin R 


Threatened^ 

Rare^ 

Stable 


HR, IS & F0 NEA The State has initiated 
a program to better 

— establish the species' 

status. 
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Remarks. American ginseng is often 
protected on Federal and State lands. 
Hypothetically, this protection should 
provide population reservoirs and 
serve as a buffer against overexploita¬ 
tion. Unfortunately, it appears that 
prohibitions against harvest on public 
lands are not generally observed, prob¬ 
ably because of the small amount of 
resources devoted to enforcement. In 
fact, in some areas of the country 
most of the harvest is reported to take 
place on public lands. 

Publication of these proposed find¬ 
ings has been approved unanimously 
by the members of the Endangered 
Species Scientific Authority. 

Dated: June 30, 1978. 

William Y. Brown, 
Executive Secretary , Endangered 
Species Scientific Authority. 
(FR Doc. 78-18697 Filed 7-6-78; 8:45 am) 
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[4210-01] 

Title 24—Mousing and Urban 
Development 

CHAPTER IX—OFFICE OF INTERSTATE 
LAND SALES REGISTRATION, DE¬ 
PARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. R-78-4461 

PART 1720—FORMAL PROCEDURES 
AND RULES OF PRACTICE 

Administrative Actions 

AGENCY: Office of Interstate Land 
Sales Registration. 

ACTION: Final rule. 

SUMMARY: The Formal Procedures 
and Rules of Practice have been re¬ 
vised to streamline the procedures for 
conducting administrative actions 
under those rules. The Secretary has 
been designated as the appeals Officer 
and the time frame for appeals has 
been shortened. The rules have been 
re-ordered to arrange them in a more 
logical and chronologic sequence. Also, 
many technical changes have been 
made to correct syntax, punctuation 
and other grammatical problems. 

EFFECTIVE DATE: September 15, 
1978. 

ADDRESS: Office of Interstate Land 
Sales Registration. Department of 
Housing and Urban Development, 451 
Seventh Street SW., Washington, D.C. 
20410. 

FOR FURTHER INFORMATION 
CONTACT: 

Samuel B. Rothman, Office of Gen¬ 
eral Counsel, Department of Hous¬ 
ing and Urban Development, 451 
Seventh Street SW., Washington, 
D.C. 20410, 202-755-7055. 

SUPPLEMENTARY INFORMATION: 
On January 31, 1977, the Assistant 
Secretary for Consumer Affairs and 
Regulatory Functions published in the 
Federal Register a proposed revision 
of 24 CFR Part 1720, the Formal Pro¬ 
cedures and Rules of Practice under 
the Interstate Land Sales Full Disclo¬ 
sure Act (15 U.S.C. 1701). Relatively 
few comments were received; all com¬ 
ments were given careful considera¬ 
tion, and certain suggestions were 
adopted, in whole or in part, as reflect¬ 
ed in this publication. Proposals that 
were not commented upon are not dis¬ 
cussed in this preamble unless they 
were changed as a result of further 
staff evaluation. 

There is a change in format, reduc¬ 
ing the number of subparts from six to 
four and integrating and rearranging 
the provisions of subparts D, E, and F 
into a revised subpart D. The provi¬ 
sions of those subparts now appear 


RULES AND REGULATIONS 

under six categorical headings: Gener¬ 
al Provisions, Pleadings, Motions, Dis¬ 
covery and Evidence, Hearing and Ap¬ 
peals. Conversion tables appear prior 
to the table of contents for this part. 
This change is a technical amendment 
but was proposed informally as a more 
logical and chronological sequence of 
the rules. For the purposes of discuss¬ 
ing the changes made in response to 
comments, however, the existing sec¬ 
tion designations will be used. 

Subpart B—Filing Assistance 

One commenter suggested that the 
prefiling assistance that is provided 
for in § 1720.35 be made available in 
field offices. Prefiling asvsistance 
cannot be handled through field of¬ 
fices at this time. Staffing does not 
permit decentralization of this func¬ 
tion, nor is there any likelihood of a 
substantial increase in the examina¬ 
tion staff in the near future. 

The proposal to delete § 1720.40(c) 
elicited a comment that such a dele¬ 
tion appeared to abrogate the require¬ 
ment of section 1407(b) of the act that 
the Secretary notify the developer of 
deficiencies before 30 days pass. In the 
Secretary's opinion the existing lan¬ 
guage is susceptible to the incorrect 
inference that the regulations require 
a notice prior to that provided by the 
act. Consequently, subsection (c) has 
been retained but rewritten to make 
clear that the notice of deficiencies in 
a registration will be given within the 
time and in the form contemplated by 
section 1407(b) of the act and imple¬ 
mented in § 1710.45(a) of this chapter. 

Subpart C—Formal Investigations 

A comment was received with re¬ 
spect to § 1720.70, recommending that 
a challenge to an administrative sub¬ 
poena be reviewed by an independent 
third party such as the Administrative 
Law Judge. The subpoenas authorized 
by this section are administrative sub¬ 
poenas issued for the purposes of 
gathering information in an investiga¬ 
tion rather than in obtaining docu¬ 
ments and taking testimony in a court 
or administrative proceeding. The Sec¬ 
retary believes that it is best to main¬ 
tain the investigative function sepa¬ 
rate and apart from the judicial one. 
For example, an Administrative Law 
Judge who reviewed challenges to ad¬ 
ministrative subpoenas might well be 
disqualified from hearing a case subse¬ 
quently brought based on information 
obtained through such a subpoena. 
Moreover, subpoenas must be enforced 
in Federal District Courts, where ade¬ 
quate safeguards are available to a re¬ 
spondent. The reason that § 1720.70(b) 
has been rewritten is to indicate that a 
reconsideration of an administrative 
subpoena will not be heard by a disin¬ 
terested third party, as might be in¬ 
ferred from existing language. 

A minor change has been made in 
§ 1720.80(b)(6) by changing the Secre¬ 


tary's authority to exclude an attor¬ 
ney or witnesses from the immediate 
investigative proceeding rather than 
“from further participation in the par¬ 
ticular investigation" as is presently 
provided. An objection was lodged 
with respect to enlarging the Secre¬ 
tary's authority to take action under 
§ 1720.85, which does not exist under 
the present regulations. The regula¬ 
tion would authorize the enforcement 
of the subpoena in a U.S. District 
Court or authorize the issuance of a 
suspension order for the developer's 
failure to cooperate in an investiga¬ 
tion. This latter power is specifically 
granted to the Secretary in section 
1407(e) of the act (15 U.S.C. 1706(e)). 
It is, however, limited to examinations 
to determine whether a suspension 
order should issue under section 
1407(d) of the act (15 U.S.C. 1706(d)). 
In view of the express authority to 
issue such a suspension order, the fact 
that these rules provide a hearing 
right to the aggrieved party, together 
with the fact that such an order can 
be issued only within a limited scope, 
the Secretary is confident that all due 
process requirements are met and that 
the regulation is well within statutory 
authority. 

A similar objection from the same 
commenter was received with respect 
to § 1720.85. In contending that the is¬ 
suance of a suspension order under 
these circumstances could violate a de¬ 
veloper’s Constitutional rights the 
commenter again suggests that an im¬ 
partial third party be the arbiter at a 
subpoena return or other investiga¬ 
tional proceeding. The commenter 
states that in the conduct of investiga¬ 
tions no suspension power ought to be 
available. That comment overlooks the 
explicit statutory authority referred 
to above. Moreover, this authority, 
like any other conferred by a federal 
statute, is subject to Constitutional 
limitations. Consequently, § 1720.85 
has been retained in substance though 
rewritten to clarify which section 
numbers apply to the Act and which 
apply to the regulations. 

Section 1720.90(a) has been revised 
to make clear which section numbers 
apply to the Act and which apply to 
the regulations. There was objection 
to the deletion of § 1720.90(b), which 
describes the action to be taken when 
an investigation discloses that correc¬ 
tive action is not necessary or warrant¬ 
ed in the public interest or for the pro¬ 
tection of purchasers. This comment 
was accepted, and the provision has 
been restored as § 1720.90(c). An objec¬ 
tion was aimed at § 1720.90(c) as pro¬ 
posed. This subsection is but a part of 
the existing § 1720.55 and was believed 
to be more appropriately placed in the 
context of a concluded investigation. 
Publication of violations of the Act or 
regulations at this stage would not and 
should not indicate that there has 
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been an adjudication In the matter. 
Section 1415(b) of the act (15 U.S.C. 
1714(b)) provides ample authority for 
such publication. 

A comment regarding § 1720.100 ap¬ 
plauded the inclusion of a consent 
order mechanism but recommended 
that such a procedure would be more 
fruitful if specific provision were made 
to delete from subsequent litigation 
any failed negotiations or terms that 
might be related to a consent order. 
The Secretary agrees that results 
could be more fruitful with the sug¬ 
gested proviso, and a pertinent provi¬ 
sion is added as § 1720.100(c). This sec¬ 
tion will become § 1720.95 under the 
revised format; it is the only section 
outside of subpart D that is affected. 

Subpart D— Adjudicatory 
Proceedings 

Section 1720.131 provides for a hear¬ 
ing after the issuance of a suspension 
order pursuant to § 1710.45(b)(3). Such 
a provision was deleted in the regula¬ 
tions that became effective December 
1, 1973, and its restoration met with 
approval. 

An objection to §1720.165 was re¬ 
ceived because the developer would be 
put out of business pending the hold¬ 
ing of a hearing. Subsection (b) of 
§ 1720.165 inadvertently was drafted to 
require that a hearing be scheduled 
within 20 days after receipt of a re¬ 
quest for a hearing. This language 
now requires that a hearing be held 
within 20 days after request when sus¬ 
pension orders issued pursuant to 
§ 1710.45(b)(2) or § 1710.45(b)(3) have 
been issued. 

It was recommended that § 1720.190 
be amended to provide that hearings 
be presided over by an Administrative 
Law Judge “designated by the Chief 
Administative Law Judge/’ thereby fa¬ 
cilitating appointment and notice of 
the designated judge. The Secretary 
agrees with the recommendation, but 
has decided to continue the present 
structure until the Administrative Law 
Judge’s staff increases. 

A comment on § 1720.205, which 
allows amendment of a notice of pro¬ 
ceeding as a matter of course until an 
answer has been received, complains 
that no additional time for a developer 
to prepare an amended answer or re¬ 
quest for more definite statement is 
provided in subsection (a) and that 
this proposed subsection also removes 
any discretion in the Administrative 
Law Judge to rule as to whether the 
allowance of amendments may preju¬ 
dice the public interest and the rights 
of the parties. Additional time in 
which to answer an amended answer is 
presently provided in § 1720.140(b). 
With respect to the deletion of certain 
conditions upon which the Adminis¬ 
trative Law Judge may allow amend¬ 
ments, it is the Secretary’s opinion 
that the Administrative Law Judge 
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must always act to avoid prejudicing 
the public interest and the rights of 
the parties whether or not action on 
amendments is expressly conditioned 
on those criteria, which were eliminat¬ 
ed merely as a word-saving measure. 

The proposed appeals procedure and 
Appeals Officer evoked the most ex¬ 
tensive comment. Section 1720.365 was 
attacked for reducing the amount of 
time in which to file a petition for 
appeal from 30 to 10 days; for having a 
10 day limit for review of the petition 
by the Appeals Officer; by having, in 
effect, to present an argument twice, 
once in the petition and once in the 
brief; and to have the appeal from the 
decision of an independent Adminis¬ 
trative Law Judge to the head of the 
agency which issued the complaint in 
the first place. The Secretary recog¬ 
nizes the problems of the time period 
for filing an appeal and the possibili¬ 
ties for duplicating efforts in the peti¬ 
tion and the brief. Accordingly, 
§ 1720.365(a) has been revised to indi¬ 
cate that a petition for appeal is con¬ 
templated to be a concise document, 
not expected to contain detailed argu¬ 
ments and exhaustive legal citations. 
The Secretary is aware that there 
might be a tendency, nevertheless, to 
expand the argument in the petition. 
However, the proposed procedure is 
not uncommon, and the Secretary be¬ 
lieves it is feasible. Section 1720.365(c) 
has been revised to require filing of 
the appeal brief within 30 days after 
service of the Appeals Officer’s deci¬ 
sion granting a petition rather than 
within 30 days after service of the de¬ 
cision appealed from. There is no 
reason to use the Adminstrative Law 
Judge’s decision as a measuring point 
when it is the Appeals Officer’s ruling 
on the petition for appeal that deter¬ 
mines when the appeal must be per¬ 
fected. 

A number of commentors objected 
to the designation of the Assistant 
Secretary as the appeals officer. While 
there is no inherent unfairness to the 
Assistant Secretary serving as the ap¬ 
peals officer a determination has been 
made that the Secretary shall be the 
Appeals Officer to which appeals from 
Administrative Law Judge’s decisions 
are made. However, the Secretary also 
has the discretion to designate certain 
other persons to serve in this capacity. 
Although in fact an apparatus such as 
the Interstate Land Sales Board could 
be created under this provision, the 
Secretary is given the flexibility to 
name one or more persons on an ad 
hoc or regular basis, as well as to hear 
the appeal personally. 

In response to comments that the re¬ 
duction of length of briefs from 60 to 
25 pages is unworkable as proposed to 
§1710.385, that section has been re¬ 
vised to maintain the 60-page limit. 

A requirement has been added that 
the Administrative Law Judge and the 


Appeals Officer shall file their deci¬ 
sions within a 30-day period. 

Subpart F—Appeals Officer 

Section 1720.500 identifies the Secre¬ 
tary as the Appeals Officer, and the 
ramifications of this change have al¬ 
ready been discussed under § 1720.365. 
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general provisions— Continued 
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1720.160. 



1720.430 

1720.165. 



1720.435 

1720.170. 



1720.440 

1720.175. 



1720.170 

1720.150 

1720.180. 






PLEADINGS 

1790 90S 



1720.120 

1720.210 



1720.155 

1720.215. 



1720.125 

1720.220. 



1720.160 

1720.225. 



1720.130 

1720.230. 



1720.165 

1720 235. 



1720.131 

1720.240._ 

1720.245. 

— 

— 

1720.140 

1720.145 

1720.250_ 



1720.134 

1720.255...... 



1720.205 

1720.260 



1720.195 

1720.265. 



1720.200 




MOTIONS 

1720.305™ 



1720.230 

1720.310_ 

1720.315_ 

1720.320...... 

1720.325_ 

1720.330_ 

1720.335_ 

- ’ - 

1720.235 

1720.135 

1720.240 

1720.245 

1720.280 

1720.175 




DISCOVERY AND EVIDENCE 

1720.405. 



1720.265 

1720.410.. .... 

1720.415.. .... 

1720.420. 

1720.425. 

1720.430. 

-- 

1720.270 

1720.275 

1720.285 

1720.255 

1720.260 

1720.435...... 



1720.300 




HEARINGS 


1720.505__ 




_ 1720.250 

1720.510.... 




_ 1720.320 

1720.515.. 

1720.520. ^ 


— 

— 

...... 1720.325 

1720.330 

1790 525 ... 




1720.345 

1720.530_ 

1720.535. 

— 

— 

— 

- 1720.350 

. 1720360 



APPEALS 


1720.605_ 1720.365 

1720.610_ 1720.375 

1720.615. 1720.380 

1720.620_ 1720.385 

1720.625..... 1720.390 

1720.630_ 1720.400 

1720.635...... 1720.500 


These regulations constitute rules 
governing adjudicative and investiga¬ 
tive proceedings, and the Department 
has determined that they do not con¬ 
stitute a major Federal action signifi¬ 
cantly affecting the quality of the 
human environment. Accordingly, a 
finding of inapplicability of environ¬ 
ment impact has been prepared and is 
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available for inspection by the public 
during regular business hours in Room 
5218, 451 7th Street SW., Washington, 
D.C. 20410. 

Accordingly, part 1720 of chapter IX 
of 24 CFR is amended to read as fol¬ 
lows: 

Subpart A—Rules and Rule Making 

Sec. 

1720.1 Scope of rules in this subpart. 

1720.5 Initiation of rulemaking. 

1720.10 Investigations and conferences. 
1720.15 Notice. 

1720.20 Promulgation of rules and regula¬ 
tions. 

1720.25 Effective date of rules and regula¬ 
tions. 

Subpart B—Filing Assistance 

1720.30 Scope of this subpart. 

1720.35 Prefiling assistance. 

1720.40 Processing of filings. 

Subpart C—Formal Investigations 

1720.45 Scope of rules in this subpart. 
1720.55 Signed statements in investiga¬ 
tions. 

l 1720.70 Subpoenas in investigations. 
1720.75 Investigational proceedings. 
1720.80 Rights of witnesses in investiga¬ 
tions. 

1720.85 Noncompliance. 

1720.90 Disposition. 

1720.95 Settlements and Consent orders. 

Subpart 0—Adjudicatory Proceedings 

General Provisions 

1720.105 Scope of rules in this subpart. 
1720.110 Applicability of sections of this 
subpart. 

1720.115 Department representative. 
1720.120 Qualifications for appearances. 
1720.125 Public nature and timing of hear¬ 
ings. 

1720.130 Restrictions on appearances as to 
former officers and employees. 

1720.135 Standards of practice. 

1720.140 Administrative law judge, powers 
and duties. 

1720.145 Disqualification of administrative 
law judge. 

1720.150 Failure to comply with adminis¬ 
trative law judge’s directions. 

1720.155 Ex parte communications. 

1720.160 Form and filing requirements. 
1720.165 Time computation. 

1720.170 Service. 

1720.175 Intervention by interested per¬ 
sons. 

1720.180 Settlements. 

Pleadings 

1720.205 Suspension notice under 

§ 1710.45(a) of this chapter. 

1720.210 Hearings—suspension notice pur¬ 
suant to § 1710.45(a) of this chapter. 
1720.215 Notice of proceedings pursuant to 
§ 1710.45(bXl) of this chapter. 

1720.220 Hearings—notice of proceedings 

pursuant to $ 1710.45(b)(1) of this chap¬ 
ter. 

1720.225 Suspension order under 

§ 1710.45(b)(2) of this chapter. 

1720.230 Suspension order under 

§ 1710.45(b)(3) of this chapter. 

1720.235 Hearings—suspension orders 

issued pursuant to § 1710.45(b)(2) and 
§ 1710.45(b)(3) of this chapter. 


1720.240 Time for filing answer. 

1720.245 Content of answer. 

1720.250 Presumption of hearing request. 
1720.255 Amendments and supplemental 
pleadings. 

1720.260 Prehearing conferences. 

1720.265 Reporting—prehearing confer¬ 
ences. 

Motions 

1720.305 Motions—filing requirement 
1720.310 Answers to motions. 

1720.315 Motions for more definite state¬ 
ment. 

1720.320 Motions for extension of time. 
1720.325 Motions for dismissal. 

1720.330 Motions to limit or quash. 

1720.335 Consolidation. 

Discovery and Evidence 

1720.405 Depositions and discovery. 
1720.410 Subpoenas and testificandum. 
1720.415 Subpoenas duces tecum. 

1720.420 Rulings on applications for com¬ 
pulsory process; appeals. 

1720.425 Presentation and admission of 
evidence. 

1720.430 Production of witnesses; state¬ 
ments. 

1720.435 Official notice. 

Hearings 

1720.505 Interlocutory review of adminis¬ 
trative law judge’s decision. 

1720.510 Reporting and transcription. 
1720.515 Corrections. 

1720.520 Proposed findings, conclusions, 
and order. 

1720.525 Decision of administrative law 
judge. 

1720.530 Decision of administrative law 
judge—content. 

1720.535 Reopening of proceeding; termi¬ 
nation of jurisdiction. 

Appeals 

1720.605 Appeal from decision of adminis¬ 
trative law judge. 

1720.610 Answering brief. 

1720.615 Reply brief. 

1720.620 Length and form of briefs. 
1720.625 Oral argument. 

1720.630 Decision on appeal or review. 
1720.635 Appeals officer. 

Subpart A—Rules and Rulemaking 

§ 1720.1 Scope of rules in this subpart. 

The rules in this subpart apply to 
and govern procedures for the promul¬ 
gation of rules and regulations under 
the Act. The rules in this subpart do 
not apply to interpretative rules, gen¬ 
eral statements of policy, rules of or¬ 
ganization procedure or practice or in 
any situation in which the Secretary 
for good cause finds (and incorporates 
the findings and brief statement of 
the reasons therefor in the rules 
issued) that notice and public proce¬ 
dure thereon are impracticable, unnec¬ 
essary or contrary to the public inter¬ 
est. 

$ 1720.5 Initiation of rulemaking. 

(a) The issuance, amendment or 
repeal of any rule or regulation may 
be proposed upon the initiative of the 
Secretary or upon the petition of any 
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Interested person showing reasonable 
grounds therefor. 

<b) Petitions for rulemaking by in¬ 
terested persons filed under this sec¬ 
tion: 

(1) Shall be identified as a petition 
for rulemaking under this subpart; 

(2) Shall explain the interest of the 
petitioner in the action requested; 

(3) Shall set forth the text or sub¬ 
stance of the rule or amemdment pro¬ 
posed or specify the rule that the peti¬ 
tioner seeks to have repealed, as the 
case may be; 

(4) Shall contain any information 
and arguments available to the peti¬ 
tioner to support the action sought; 
and 

(5) Shall be filed with the Rules 
Docket Clerk, Office of General Coun¬ 
sel, Department of Housing and Urban 
Development, Room 5218, 451 7th 
Street SW., Washington. D.C. 20410. 

(c) The Secretary shall respond to a 
petition submitted under this section 
within 180 days of receipt thereof, 
except that this time limit may be ex¬ 
ceeded for good cause found and com¬ 
municated to the petitioner. The Sec¬ 
retary’s normal response shall be to 
grant or deny the petition but alterna¬ 
tively, the Secretary may schedule a 
public hearing or other appropriate 
proceeding prior to the granting or 
denial of a petition. If the Secretary 
grants the petition, the Secretary 
shall publish a proposed rule in ac¬ 
cordance with the petition and a copy 
of the proposed rule shall be furnished 
to the petitioner. If the Secretary 
denies the petition, the Secretary shall 
notify the petitioner within 7 days 
after such denial. 

§ 1720.10 Investigations and conferences. 

(a) In connection with a rulemaking 
proceeding, the Secretary may con¬ 
duct such investigations, make such 
studies and hold such conferences as 
are necessary. All or any part of such 
investigations may be conducted under 
the provisions of Subpart C of this 
part. 

(b) At any such conferences, inter¬ 
ested persons may appear to express 
views and suggest amendments rela¬ 
tive to proposed rules and regulations. 

§ 1720.15 Notice. 

General notice of proposed rulemak¬ 
ing shall be published in the Federal 
Register and, to the extent practica¬ 
ble, otherwise made available to inter¬ 
ested persons. Such notice shall state 
the time, place, and nature of public 
hearings, if any; the authority under 
which the rule or regulation is pro¬ 
posed; either the terms or substance of 
the proposed rule or regulation or a 
description of the subjects and issues 
involved; and the manner in which in¬ 
terested persons shall be afforded the 
opportunity to participate in the rule- 
making. If the rulemaking was insti¬ 
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tuted pursuant to petition, a copy of 
the notice shall be served on the peti¬ 
tioner. 

§ 1720.20 Promulgation of rules and regu¬ 
lations. 

The Secretary, after consideration of 
all relevant matters of fact, law, 
policy, and discretion, including all rel¬ 
evant matters presented by interested 
persons in the rulemaking proceed¬ 
ings, shall adopt and publish in the 
Federal Register an appropriate rule 
or regulation together with a concise 
general statement of its basis and pur¬ 
pose and any necessary findings; or 
the Secretary shall give other appro¬ 
priate public notice of disposition of 
the rule- making proceeding. 

§ 1720.25 Effective date of rules and regu¬ 
lations. 

The effective date of any rule or reg¬ 
ulation or of an amendment, suspen¬ 
sion, or repeal of any rule or regula¬ 
tion shalhbe specified in a notice pub¬ 
lished in the Federal Register. Such 
date shall not be less than 30 days 
after the date of such publication 
unless the Secretary specifies an earli¬ 
er effective date for good cause found 
and published with the rule or regula¬ 
tion. 

Subpart B—Filing Assistance 

§ 1720.30 Scope of this subpart. 

The rules in this subpart apply to 
and govern procedures under which 
developers may obtain prefiling assist¬ 
ance and be notified of and permitted 
to correct deficiencies in the State¬ 
ment of Record. 

§ 1720.35 Prefiling assistance. 

Persons intending to file with the 
Office of Interstate Land Sales Regis¬ 
tration may receive advice of a general 
nature as to the preparation of the 
filing including information as to 
proper format to be used and the 
scope of the items to be included in 
the format. Inquiries and requests for 
informal discussions with staff mem¬ 
bers should be directed to the Admin¬ 
istrator, Office of Interstate Land 
Sales Registration, Department of 
Housing and Urban Development, 451 
Seventh Street SW., Washington, D.C. 
20411. 

§ 1720.40 Processing of filings. 

(a) Statements of Record and accom¬ 
panying filing fees will be received on 
behalf of the Secretary by the Admin¬ 
istrator. Office of Interstate Land 
Sales Registration, for determination 
of (1) Completeness of the statement. 

(2) Adequacy of the filing fee and (3) 
Adequacy of disclosure. Where it ap¬ 
pears that all three criteria are satis¬ 
fied and it is otherwise practicable, ac¬ 
celeration of the effectiveness of the 
Statement of Record will normally be 
granted. 

(b) Filings intended as Statements of 
Record but which do not comply in 
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form with §§1710.105 and 1710.120 of 
this chapter, whichever is applicable, 
and Statements of Record accompa¬ 
nied by inadequate filing fees will not 
be effective to accomplish any purpose 
under the Act. At the discretion of the 
Administrator, such filings and any 
moneys accompanying them may be 
immediately returned to the sender or 
after notification may be held pending 
the sender’s appropriate response. 

(c) Persons filing incomplete or inac¬ 
curate Statements of Record will be 
notified of the deficiencies therein by 
the Suspension Notice procedure de¬ 
scribed in § 1710.45(a) of this chapter. 

Subpart C—Formal Investigation! 

§ 1720.45 Scope of rules in this subpart. 

(a) The rules in this subpart apply 
to and govern procedures for the con¬ 
duct of formal Inquiries and Investiga¬ 
tions undertaken by the Secretary. 

<b) The Secretary may make inquir¬ 
ies and investigations to determine 
whether any person has violated or is 
about to violate any provision of the 
Act or the rules and regulations, or to 
aid in the enforcement of the Act, or 
in prescribing rules and regulations 
thereunder, or in securing information 
to serve as a basis for recommending 
further legislation. The Secretary 
shall have the authority to administer 
oaths and affirmations in any matter 
under investigation. 

§ 1720.55 Signed statements in investiga¬ 
tions. 

In connection with a formal Investi¬ 
gation or inquiry involving an alleged 
or suspected violation or threatened 
violation of the Act or rules and regu¬ 
lations, the Secretary may require or 
permit any person to file a signed 
statement setting forth facts and cir¬ 
cumstances known to such person and 
relevant to the investigation or inqui¬ 
ry. 

§ 1720.70 Subpoenas in investigations. 

(a) The Secretary may issue subpoe¬ 
nas relating to any matter under in¬ 
vestigation for any or all of the follow¬ 
ing purposes: 

(1) Requiring testimony to be taken 
by interrogatories. 

(2) Requiring the attendance and 
testimony of witnesses at a specific 
time and place. 

(3) Requiring access to, examination 
of and the right to copy documents, 
books, records, and papers. 

(4) Requiring the production of doc¬ 
uments. books, records, and papers at 
a specified time and place. 

(b) A subpoenaed person may peti¬ 
tion the Administrator to modify or 
wirthdraw a subpoena by filing the pe¬ 
tition within 10 days after service of 
the subpoena. The petition may be in 
letter form but must set forth the 
facts and the laws upon which the pe¬ 
tition is based. 


FEDERAL REGISTER, VOL 43 f NO. 131—FRIDAY, JULY 7, 1978 






29498 

§ 1720.75 Investigational proceedings. 

(a) For the purpose of hearing the 
testimony of witnesses and receiving 
documents and other data relating to 
any subject under investigation, inves¬ 
tigational proceedings may be con¬ 
ducted in the course of any investiga¬ 
tion including rulemaking proceedings 
under Subpart A of this part. 

(b) Investigational proceedings shall 
be presided over by the Secretary and 
shall be stenographically or mechani¬ 
cally reported. A transcript shall be a 
part of the record of the investigation. 

(c) Unless the Secretary determines 
otherwise, investigational proceedings 
shall be public. 

§ 1720.80 Rights of witnesses in investiga¬ 
tions. 

(a) Any person compelled to testify 
or to submit data in connection with 
any investigational proceedings shall 
be entitled to retain a copy or. on pay¬ 
ment of lawfully prescribed costs, pro¬ 
cure copies of any data submitted and 
testimony as stenographically or me¬ 
chanically reported, except that in a 
nonpublic proceeding, the witness may 
for good cause be limited to inspection 
of the official transcript of the testi¬ 
mony. 

(b) Any witness compelled to appear 
in person in an investigational pro¬ 
ceeding may be accompanied, repre¬ 
sented, and advised by counsel as fol¬ 
lows: 

(1) A witness may be advised by 
counsel, in confidence, upon the initia¬ 
tive of either the counsel or of the wit¬ 
ness. with respect to any question 
asked of the client; if the witness is ad¬ 
vised to refuse to answer a question, 
counsel may briefly state on the 
record that the client has been advised 
not to answer the question and the 
legal grounds for the refusal. 

(2) Where it is claimed that the tes¬ 
timony or other evidence sought from 
a witness is outside the scope of the in¬ 
vestigation. or it is claimed that the 
witness is privileged to refuse to 
answer a question or to produce other 
evidence, counsel for the witness may 
object on the record to the question or 
requirement and may state briefly and 
precisely the grounds therefor. 

(3) Objections made under the rules 
in this subpart will be continuing ob¬ 
jections throughout the course of the 
proceeding, and repetitious or cumula¬ 
tive statement of an objection or of 
the grounds therefor is unnecessary 
and impermissible. 

(4) Counsel for a witness may not, 
for any purpose or to any extent not 
allowed by paragraphs (b)(1) and (2) 
of this section, interrupt the examina¬ 
tion of the witness by making any ob¬ 
jections or statements on the record. 
Petitions challenging the authority of 
the Secretary to conduct the investiga¬ 
tion or the sufficiency or the legality 
of the subpoena must have been pre¬ 
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sen ted to the Secretary pursuant to 
§ 1720.70(b). Copies of such petitions 
may he filed with the presiding official 
at the proceeding as part of the inves¬ 
tigation record, but no argument in 
support thereof shall be allowed. 

(5) Upon completion of the examina¬ 
tion of a witness, counsel for the wit¬ 
ness may request that the presiding 
official permit the witness to clarify 
on the record any answers in order 
that specified points of ambiguity, 
equivocation, or incompleteness may 
be corrected. The granting or denial of 
such request in whole or in part, shall 
be within the sole discretion of the 
presiding official. 

(6) The presiding official shall take 
all necessary action to regulate the 
course of the proceeding to avoid 
delay and to prevent or restrain disor¬ 
derly, dilatory, obstructionist or contu¬ 
macious conduct or contemptuous lan¬ 
guage. Such official shall, for reasons 
stated on the record, immediately 
report to the Secretary any instances 
where an attorney or witness has 
failed or refused to comply with direc¬ 
tions, lawful rules, regulations or 
orders in the course of the proceedings 
or has engaged in disorderly, dilatory 
obstructionist, or contumacious con¬ 
duct or contemptuous language. The 
Secretary may exclude the attorney or 
witness from the proceeding or may 
take any action deemed appropriate 
under § 1720.85 of this Part. 

§ 1720.85 Noncompliance. 

Failure to comply with the Secre¬ 
tary’s investigational process may 
result in action pursuant to § 1407(e) 
of the Act and § 1710.45(b)(2) of this 
Chapter or § 1415(d) of the Act. 

§ 1720.90 Disposition. 

(a) When investigation by the Secre¬ 
tary indicates that further action is 
warranted, the Secretary may seek an 
injunction under section 1415(a) of the 
act. issue a Notice of Proceedings 
under section 1407(d) of the act and 
§ 1710.45(b)(1) of this chapter or issue 
a suspension order under section 
1407(c) of the act and § 1710.45(b)(3) 
of this chapter. 

(b) The Secretary may publish or 
otherwise divulge information con¬ 
cerning any violation of the Act or the 
rules and regulations. 

(c) When an investigation discloses 
that corrective action is not necessary 
or warranted in the public interest for 
the protection of purchasers or les¬ 
sees. the investigational file will be 
closed. The matter may at any time 
thereafter be reinvestigated if circum¬ 
stances so warrant. 

§ 1720.95 Settlements and consent orders. 

(a) Offer of Settlement At any time 
during a proceeding, parties may be af¬ 
forded an opportunity to submit to 
the Secretary a written proposal for 


disposition of the matter in the form 
of a settlement offer. 

(b) Consent Orders. When the Secre¬ 
tary determines that a violation of the 
Act or regulations has taken place and 
the public interest will be fully safe¬ 
guarded. the Secretary may enter into 
a consent order. Such order will be in 
lieu of further administrative proceed¬ 
ings or court actions pursuant to the 
Secretary's authority. Such orders 
may provide, among other things, for 
the holding in abeyance of any fur¬ 
ther proceedings by the Secretary and 
the cessation of developer actions, no¬ 
tification to purchasers or other ac¬ 
tions which are in the public interest 
and for the protection of purchasers. 

(c) When the Secretary rejects an 
offer of settlement, or negotiations 
toward a consent order are unsuccess¬ 
ful, the offer of settlement or any pro¬ 
posed consent order shall be deemed a 
nullity, and any documents or other 
terms relating thereto shall not be 
used in support or denial of any alle¬ 
gations in a subsequent proceeding. 

Subpart D—Adjudicatory Proceedings 

General Provisions 

§ 1720.105 Scope of rules in this subpart. 

The rules in this subpart are applica¬ 
ble to adjudicative proceedings which 
involve a hearing or opportunity for a 
hearing under the Interstate Land 
Sales Full Disclosure Act. 

§ 1720.110 Applicability of sections of this 
subpart 

Succeeding sections of this subpart 
shall apply to all adjudicatory hear¬ 
ings conducted by OILSR unless spe¬ 
cifically limited in applicability by a 
particular section. 

§ 1720.115 Department representative. 

In each case heard before an admin¬ 
istrative law judge pursuant to this 
part, the Department shall be repre¬ 
sented by a Department hearing attor¬ 
ney. The General Counsel shall desig¬ 
nate one or more attorneys to act as 
Department hearing attorneys. 

§ 1720.120 Qualification for appearance. 

(a) Members of the bar of a Federal 
Court or of the highest court of any 
state or of the United States are eligi¬ 
ble to practice before the Secretary. 
No register of attorneys will be main¬ 
tained. 

(b) Any individual or member of a 
partnership involved in any proceed¬ 
ing or investigation may appear 'on 
personal behalf or that of the partner¬ 
ship upon adequate identification. A 
corporation or association may be rep¬ 
resented by a bona fide officer thereof 
upon a showing of adequate authoriza¬ 
tion. 

(c) A person shall not be represented 
except as stated in paragraphs (a) and 
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(b) of this section unless otherwise 
permitted. 

§ 1720.125 Public nature and timing of 
hearings. 

(a) All hearings in adjudicative pro¬ 
ceedings shall be public. 

(b) Hearings shall proceed with all 
reasonable speed and insofar as practi¬ 
cable, shall be held at one place and 
shall continue without recess or sus¬ 
pension until concluded. The adminis¬ 
trative law judge shall have the au¬ 
thority to order brief intervals of the 
sort normally involved in judicial pro¬ 
ceedings and. In unusual and excep¬ 
tional circumstances for good cause 
stated on the record, shall have the 
authority to order hearings at more 
than one place and to order recesses to 
permit further gathering of evidence 
or settlement discussions. 

§ 1720.130 Restrictions on appearances as 
to former officers and employees. 

(a) Except as specifically authorized 
by the Secretary, no former officer or 
employee of the Department of Hous¬ 
ing and Urban Development shall 
appear as attorney or counsel or oth¬ 
erwise participate through any form 
of professional consultation or assist¬ 
ance in any proceeding or investiga¬ 
tion, formal or informal, which was 
pending in any manner in the Office 
of Interstate Land Sales Registration 
while such former officer or employee 
served with the Department of Hous¬ 
ing and Urban Development. 

(b) In cases to which paragraph (a) 
of this section is applicable, a former 
officer or employee of the Department 
of Housing and Urban Development 
may request authorization to appear 
or participate in a proceeding or inves¬ 
tigation by filing with the Secretary a 
written application disclosing the fol¬ 
lowing relevant information: (1) The 
nature and extent of the former offi¬ 
cer’s or employee’s participation in, 
knowledge of, and connection with the 
proceeding or investigation during 
service with the Department of Hous¬ 
ing and Urban Development; (2) 
whether the files of the proceeding or 
investigation came to the former offi¬ 
cer or employee's attention; (3) wheth¬ 
er the former officer or employee was 
employed in the same office, division, 
or administrative unit in which the 
proceeding or investigation is or has 
been pending; (4) whether the former 
officer or employee worked directly or 
in close association with the Office of 
Interstate Land Sales Registration 
personnel assigned to the proceeding 
or Investigation; (5) whether during 
service with the Department of Hous¬ 
ing and Urban Development the 
former officer or employee was en¬ 
gaged in any matter concerning the in¬ 
dividual, company or industry in the 
proceeding or investigation. 

(c) The requested authorization will 
not be given in any case: (1) Where it 
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appears that the former officer or em¬ 
ployee during service with the Depart¬ 
ment of Housing and Urban Develop¬ 
ment participated personally and sub¬ 
stantially in the proceeding or investi¬ 
gation, or (2) where the application is 
filed within one (1) year after termina¬ 
tion of the former officer’s or employ¬ 
ee’s service with the Department of 
Housing and Urban Development and 
it appears that within a period of one 

(1) year prior to the termination of 
serv ice the proceeding or investigation 
was within the official responsibility 
of the former officer or employee. In 
other cases, authorization will be given 
where the Secretary is satisfied that 
the appearance or participation will 
not involve any actual conflict of in¬ 
terest or impropriety thereof. 

(d) In any case in which a former of¬ 
ficer or employee of the Department 
of Housing and Urban Development is 
prohibited under this section from ap¬ 
pearing or participating in a proceed¬ 
ing or investigation, any partner or 
legal or business associate of such 
former officer or employee shall like¬ 
wise be so prohibited unless: (1) Such 
partner or legal or business associate 
files with the Secretary an affidavit 
that in connection with the matter the 
services of the disqualified former offi¬ 
cer or employee will not be utilized in 
any respect and the matter will not be 
discussed with the former officer or 
employee in any manner, and that the 
disqualified former officer or employ¬ 
ee shall not share, directly or indirect¬ 
ly, in any fees or retainers received for 
services rendered in connection with 
such proceeding or Investigation; (2) 
The disqualified former officer or em¬ 
ployee files an affidavit agreeing not 
to participate in the matter in any 
manner, and not to discuss it with any 
person involved in the matter; and (3) 
Upon the basis of such affidavits, the 
Secretary determines that the appear¬ 
ance or participation by the partner or 
associate would not involve any actual 
conflict of interest or impropriety 
thereof. 

§ 1720.135 Standards of practice. 

(a) Attorneys shall conform to the 
standards of professional and ethical 
conduct required by practitioners in 
the courts of the United States and by 
the bars of which the attorneys are 
members. 

(b) The privilege of appearing or 
practicing may be denied, temporarily 
or permanently, to any person who is 
found after notice and opportunity for 
hearing which at the person’s request 
or in the discretion of the Secretary 
may be private, and for presentation 
of oral argument in the matter: (1) 
Not to possess the requisite qualifica¬ 
tions to represent others, or (2) To be 
lacking in character or integrity, or (3) 
To have engaged in unethical or im¬ 
proper professional conduct. 
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(c) Contemptuous conduct at any 
hearing shall be grounds for summary 
exclusion from said hearing for the 
duration of the hearing. 

§ 1720.140 Administrative law judge, 
powers and duties. 

(a) Hearings in adjudicative proceed¬ 
ings shall be presided over by a duly 
qualified administrative law judge who 
shall be designated by the Secretary in 
a notice to the parties in the proceed¬ 
ing. 

(b) Administrative law judges shall 
have the duty to conduct fair and im¬ 
partial hearings, to take all necessary 
action to avoid delay in the disposition 
of proceedings and to maintain order. 
They shall have all powers necessary 
to those ends including all powers 
granted under 5 U.S.C. 556(0, and also 
power including but not limited to the 
following: 

(1) To administer oaths and affirma¬ 
tions. 

(2) To issue subpoenas and orders re¬ 
quiring access. 

(3) To take or to cause depositions to 
be taken. 

(4) To rule upon offers of proof and 
receive evidence. 

(5) To regulate the course of the 
hearings and the conduct of the par¬ 
ties and their counsel. 

(6) To hold conferences for simplifi¬ 
cation and clarification of the issues or 
any other purpose. 

(7) To consider and rule upon as jus¬ 
tice may require, all procedural and 
other motions appropriate in an adju¬ 
dicative proceeding, including motions 
to open defaults. 

(8) To make and file decisions. 

(9) To certify question to a Depart¬ 
mental appeals officer. 

(10) To take any action authorized 
by the rules in this part or other ap¬ 
propriate action. 

§ 1720.145 Disqualification of administra¬ 
tive law judge. 

(a) When an administrative law 
judge feels disqualified from presiding 
in a particular proceeding, the admin¬ 
istrative law judge shall withdraw 
therefrom by notice on the record and 
shall notify the Secretary of such 
withdrawal. 

(b) Whenever any party believes 
that the administrative law judge 
should be disqualified from presiding, 
or continuing to preside in a particular 
proceeding, such party may file with 
the administrative law judge a motion 
that the administrative law judge be 
disqualified and removed. Such motion 
shall be supported by affidavits set¬ 
ting forth the alleged grounds for dis¬ 
qualification. If the administrative law 
judge does not agree to disqualifica¬ 
tion, the hearing shall proceed, and 
the question of fair hearing and due 
process may be raised on appeal. 
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§ 1720.150 Failure to comply with admin¬ 
istrative law judge’s directions. 

Any party who refuses or fails to 
comply with a lawfully issued order or 
direction of an administrative law 
judge may be considered to be in con¬ 
tempt of the Secretary. The circum¬ 
stances of any such neglect, refusal or 
failure, together with a recommenda¬ 
tion for appropriate action, shall be 
promptly certified by the administra¬ 
tive law judge to the Secretary who 
may make such orders in regard there¬ 
to as the circumstances may warrant. 

§ 1720.155 Ex parte communications. 

(a) No person shall communicate 
with an administrative law judge or an 
appeals officer either directly or indi¬ 
rectly concerning any pending pro¬ 
ceeding unless prior to or simulta¬ 
neously with such communication its 
contents are disclosed in detail to all 
persons interested in the proceeding; 
nor shall an adminstrative law Judge 
or appeals officer request or consider 
any such unauthorized ex parte com¬ 
munication. This prohibition shall not 
apply to a simple request for informa¬ 
tion respecting the status of the pro¬ 
ceeding, nor to any ex parte communi¬ 
cation expressly authorized by these 
rules. 

(b) Any administrative law judge or 
appeals officer, who receives an ex 
parte communication which the Judge 
knows or has reason to believe is unau¬ 
thorized, shall promptly place the 
communication, or its substance, in 
the public file and shall inform all per¬ 
sons interested in the proceeding of its 
existence and general contents. Facts 
or arguments so communicated shall 
not be taken into account in deciding 
any matter in issue unless such facts 
or arguments shall be brought proper¬ 
ly before the administrative law judge. 

(c) Opportunity to answer allega¬ 
tions or contentions contained In an 
unauthorized ex parte communication 
may be afforded any interested person 
upon motion for leave to do so, wher¬ 
ever such leave will operate to assure a 
fair hearing or decision. 

§ 1720.160 Form and filing requirement*. 

(a) Filing. Except as otherwise per¬ 
mitted, an original and three cdpies of 
all documents shall be filed with the 
Docket Clerk for Administrative Pro¬ 
ceedings. Hoorn 10278, Department of 
Housing and Urban Development, 
Washington, D.C. 20410, on official 
work days between the hours of 8:45 
a.m. and 5:15 p.m. 

(b) Title. Documents shall show 
clearly the title of the action, the 
docket number, and OILJSR file 
number in connection with which they 
are filed. 

(c) Form. Except as otherwise per¬ 
mitted, all documents shall be printed, 
typewritten, or otherwise processed in 
clear legible form and on good ung¬ 
lazed paper. 
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§ 1720.165 Time computation. 

Computation of any period of time 
prescribed or allowed by the rules and 
regulations in this part, or by order of 
the Secretary or of an administrative 
law judge, shall begin with the first 
business day following that on which 
the act. event, development or default 
initiating such period of time shall 
have occurred. When the last day of 
the period so computed is a Saturday, 
Sunday, or national holiday, or other 
day on which the Department of 
Housing and Urban Development is 
closed, the period shall run until the 
end of the next following business day. 
Except when any prescribed or al¬ 
lowed period of time is 7 days or less, 
each of the Saturdays, Sundays, and 
national holidays shall be included in 
the computation of the prescribed or 
allowed period. 

§ 1720.170 Service. 

Notices, orders, processes, determi¬ 
nations and other documents required 
or permitted under these rules may be 
served as follows: 

(a) Upon the Secretary. By personal 
delivery at the office, or by registered 
or certified mail addressed to the 
office of any of the following officials 
in the Office of Interstate Land Sales 
Registration: Administrator; Associate 
Administrator; Director, Office of In¬ 
terstate Land Sales Registration: Pro¬ 
vided , however , That during the pend¬ 
ency of a proceeding before the Secre¬ 
tary all pleadings, motions, notices or 
other documents shall be served in ac¬ 
cordance with the terms of § 1720.160. 

(b) Upon any other person. By deliv¬ 
ery of a copy of the documents to the 
person to be served wherever the 
person may be found, or by leaving 
such copy at the person’s office or 
place of business with a person appar¬ 
ently in charge thereof, or, if there is 
no one in charge or if the office is 
closed or if the person has no office, 
by leaving a copy at the person’s resi¬ 
dence with some person of suitable age 
and discretion then residing therein, 
or sending a copy by registered or cer¬ 
tified mail, return receipt requested, 
addressed to the person at the per¬ 
son’s last known residence, or at the 
person’s last known principal office or 
place of business. If the address of the 
residence, principal office, or place of 
business is unknown and cannot with 
due diligence be ascertained, service 
may be made by mail to any office at 
which the person to be served is 
known to be employed or by publica¬ 
tion in the Federal Register. 

(c) Service on corporations , partner¬ 
ships, associations , other entities. 
Service may be made upon any corpo¬ 
ration, partnership, business associ¬ 
ation or other entity by serving any 
officer, director, partner, trustee, 
agent for service or managing agent 
thereof. A managing agent, within the 


meaning of this subsection, is an agent 
having the principal managerial re¬ 
sponsibility in connection with the 
regular operation of a distinct office 
or activity of the enterprise. 

(d) Service through attorney. When a 
person other than the Secretary and 
the Secretary's staff shall have ap¬ 
peared of record in a proceeding, gen¬ 
erally or specially, by attorney, all sub¬ 
sequent services of notices, orders, 
processes, and other documents in con¬ 
nection with such proceeding may be 
made upon such person by serving the 
attorney, except that subpoenas and 
other orders by which such person 
may be brought in contempt shall be 
served upon the person by one of the 
methods described in paragraphs (b) 
and (c) of this section. In any case, a 
copy of any document served on a 
client shall be sent to any attorney 
who has entered an appearance for 
that client. In such situations, it shall 
be sufficient proof of service to show 
that either the client or the attorney 
has received a copy of the document. 

(e) Proof of service. Proof of service 
shall not be required unless the fact of 
service is reasonably put in issue by 
appropriate motion or objection on 
the part of the person allegedly served 
or other party. In such cases, sendee 
may be established by written admis¬ 
sion signed by or on behalf of the 
person to be served, or may be estab¬ 
lished prima facie by affidavit or cer¬ 
tificate of service or mailing, as appro¬ 
priate. When service is by registered 
or certified mail, it is complete upon 
delivery of the document by the post 
office. 

§ 1720.175 Intervention by interested per¬ 
sons. 

(a) The administrative law judge, 
upon timely petition in writing and for 
good cause shown, and if deemed to be 
in the public interest, may permit any 
person to participate by intervention 
in the proceeding. The petition shall 
state (1) The petitioner’s relationship 
to and interest in the matters con¬ 
tained in the proceeding; (2) The peti¬ 
tioner’s position with respect to each 
specific issue upon which the petition¬ 
er proposes to intervene, and the facts 
which the petitioner proposes to 
adduce in support of each such posi¬ 
tion; and (3) An assent to exercise of 
jurisdiction by the Department with 
respect to the petitioner. 

(b) The administrative law judge 
shall determine the propriety of such 
intervention and the extent to which 
such intervener may participate, 
basing such determination upon appli¬ 
cable law, the directness and substan¬ 
tiality of the petitioner’s interest in 
the proceeding and the effect upon 
the proceeding of allowing such par¬ 
ticipation. 

§ 1720.180 Settlements. 

Parties may propose in writing, at 
any time during the course of a pro- 
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ceeding, offers of settlement which 
shall be submitted to the Secretary. If 
determined to be appropriate, the 
party making the offer may be given 
an opportunity to make an oral pres¬ 
entation in support of such offer. If an 
offer of settlement is rejected, the 
party making the offer shall be so no¬ 
tified and the offer shall be deemed 
withdrawn and shall not constitute a 
part of the record in the proceeding. 
Final acceptance by the Secretary of 
any offer of settlement will terminate 
any proceeding related thereto upon 
notification to the administrative law 
judge or the appeals officer. 

Pleadings 

§ 1720.205 Suspension notice under 
§ 1710.45(a) of this chapter. 

A suspension pursuant to 
§ 1710.45(a) of this chapter shall be ef¬ 
fected by service of a suspension 
notice which shall contain: 

(a) An identification of the filing to 
which the notice applies. 

(b) A specification of the deficiencies 
of form, disclosure, accuracy, docu¬ 
mentation or fee tender which consti¬ 
tute the grounds under § 1710.45(a) of 
this chapter, of the suspension, and of 
the additional or corrective procedure, 
information, documentation, or tender 
which will satisfy the Secretary's re¬ 
quirements. 

(c) A notice of the hearing rights of 
the developer under § 1720.210 and of 
the procedures for invoking those 
rights. 

(d) A notice that, unless otherwise 
ordered, the suspension shall remain 
in effect until 30 days after the devel¬ 
oper cures the specified deficiencies as 
required by the notice. 

§ 1720.210 Hearings—suspension notice 

pursuant to § 1710.45(a) of this chapter. 

(a) A developer, upon receipt of a 
suspension notice issued pursuant to 
§ 1710.45(a) of this chapter, may 
obtain a hearing by filing a written re¬ 
quest in accordance with the instruc¬ 
tions regarding such request contained 
in the suspension notice. Such a re¬ 
quest must be filed within 15 days of 
receipt of the suspension notice and 
must be accompanied by an answer 
and 3 copies thereof signed by the re¬ 
spondent or the respondent's attorney 
conforming to the requirements of 
§ 1720.245. Filing of a motion for a 
more definite statement pursuant to 
§ 1720.315 shall alter the period of 
time to request a hearing in accord¬ 
ance with § 1720.240. 

(b) When a hearing is requested pur¬ 
suant to paragraph (a) of this section, 
such hearing shall be held within 20 
days of receipt of the request. The 
time and place for hearing shall be 
fixed with due regard for the public 
interest and the convenience and ne¬ 
cessity of the parties or their represen¬ 
tatives. 
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(c) A request for hearing filed pursu¬ 
ant to paragraph (a) of this section 
shall not interrupt or annul the effec¬ 
tiveness of the suspension notice, and 
suspension of the effective date of the 
Statement or amendment shall contin¬ 
ue until vacated by order of the Secre¬ 
tary or administrative law judge. 
Except in cases in which the developer 
shall waive or withdraw the request 
for such hearing, or shall fail to 
pursue the same by appropriate ap¬ 
pearance at a hearing duly scheduled, 
noticed and convened, the suspended 
filing shall be reinstated in the event 
of failure of the Secretary to schedule, 
give notice of or hold a duly-requested 
hearing within the time specified in 
paragraph (b) of this section, or in the 
event of a finding that the Secretary 
has failed to support at such hearing 
the propriety of the suspension with 
respect to the material issues of law 
and fact raised by the answer. Such re¬ 
instatement shall be effective on the 
date on which the filing would have 
become effective had no notice of sus¬ 
pension been issued with respect to it. 

(d) If there is an outstanding suspen¬ 
sion notice under § 1710.45(a) with re¬ 
spect to the same matter for which a 
suspension order under § 1710.45(b)(3) 
is issued, the notice and order shall be 
consolidated for the purposes of hear¬ 
ing. In the event that allegations upon 
which the suspension notice and sus¬ 
pension order are based are identical, 
only one answer need be filed. 

§ 1720.215 Notice of proceedings pursuant 
to § 1710.45(b)(1) of this chapter. 

A proceeding pursuant to 
§ 1710.45(b)(1) of this chapter is com¬ 
menced by issuance and service of a 
notice which shall contain: 

(a) A clear and accurate identifica¬ 
tion of the filing or filings to which 
the notice relates. 

(b) A clear and concise statement of 
material facts, sufficient to inform the 
respondent with reasonable definite¬ 
ness of the statements, omissions, con¬ 
duct, circumstances or practices al¬ 
leged to constitute the grounds for the 
proposed suspension order under 
§ 1710.45(b)(1) of this chapter. 

(c) A notice of hearing rights of the 
developer under § 1720.220 and of the 
procedures for invoking those rights. 

(d) Designation of the administra¬ 
tive law judge appointed to preside 
over pre-hearing procedures and over 
the hearings. 

(e) A notice that failure to file an 
answer or motion as provided under 
§ 1720.240 will result in an order sus¬ 
pending the Statement of Record. 

§ 1720.220 Hearings—notice of proceed¬ 
ings pursuant to § 1710.45(b)(1) of this 
chapter. 

(a) A developer, upon receipt of a 
notice of proceedings issued pursuant 
to § 1710.45(b)(1) of this chapter, may 
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obtain a hearing by filing a written re¬ 
quest in accordance with the instruc¬ 
tions regarding such request contained 
in the notice of proceedings. Such a 
request must be filed within 15 days of 
receipt of the notice of proceedings 
and must be accompanied by an 
answer conforming to the require¬ 
ments of § 1720.245. Filing of a motion 
for a more definite statement pursu¬ 
ant to § 1720.315 shall alter the period 
of time to request a hearing in accord¬ 
ance with § 1720.240. 

(b) When a hearing is requested pur¬ 
suant to paragraph (a) of this section, 
such hearing shall be held within 45 
days of receipt of the request by the 
Secretary unless it is determined that 
it is not in the public interest. The 
time and place for hearing shall be 
fixed with due regard for the public 
interest and the convenience and ne¬ 
cessity of the parties or their represen¬ 
tatives. 

(c) Failure to answer within the time 
allowed by § 1720.140 or failure of a 
developer to appear at a hearing duly 
scheduled shall result in an appropri¬ 
ate order under § 1710.45(b)(1) of this 
chapter suspending the statement of 
record. Such order shall be effective as 
of the date of service or receipt. 

§1720.225 Suspension order under 
§ 1710.45(bX2) of this chapter. 

A suspension pursuant to 
§ 1710.45(b)(2) of this chapter shall be 
effected by service of a suspension 
order which shall contain: 

(a) An identification of the filing to 
which the order applies. 

(b) Bases for issuance of order. 

(c) A notice of the hearing rights of 
the developer under § 1720.235 the 
procedures for invoking those rights. 

(d) A statement that the order shall 
remain in effect until the developer 
has complied with the Secretary's re¬ 
quirements. 

§ 1720.230 Suspension order under 
§ 1710.45(b)(3). 

A suspension pursuant to paragraph 
(b)(3) of §1710.45 of this chapter shall 
be effected by service of a suspension 
order which shall contain: 

(a) An identification of the filing to 
which the order applies. 

(b) An identification of the amend¬ 
ment to the filing which generated the 
order. 

(c) A statement that the issuance of 
the order is necessary or appropriate 
in the public interest or for the protec¬ 
tion of purchasers. 

(d) A statement that the order shall 
remain in effect until the amendment 
becomes effective. 

(e) A notice of the hearing rights of 
the developer under § 1720.235 and of 
the procedure for invoking those 
rights. 

§ 1720.235 Hearings—suspension orders 

issued pursuant to § 1710.45(b)(2) and 
§ 1710.45(bX3) of this chapter. 

(a) A developer, upon receipt of a 
suspension order issued pursuant to 


FEDERAL REGISTER, VOL 43, NO. 131—FRIDAY, JULY 7, 1978 






29502 

§ 1710.45(b)(2) or § 1710.45(b)(3) of this 
chapter, may obtain a hearing by 
filing a written request in accordance 
with the instructions regarding such 
request contained in the suspension 
order. Such request must be filed 
within 15 days of receipt of the sus¬ 
pension order and must be accompa¬ 
nied by an answer and 3 copies thereof 
signed by the respondent or respon¬ 
dent’s attorney conforming to the re¬ 
quirements of §1720.45. Piling of a 
motion for a more definite statement 
pursuant to §1720.315 shall alter the 
period of time to request a hearing in 
accordance with § 1720.240. 

(b) When a hearing is requested pur¬ 
suant to paragraph (a) of this section, 
such hearing shall be held within 20 
days of receipt of the request. The 
time and place for hearing shall be 
fixed with due regard for the public 
interest and the convenience and ne¬ 
cessity of the parties or their represen¬ 
tatives. 

(c) A request for hearing filed pursu¬ 
ant to paragraph (a) of this section 
shall not interrupt or annul the effec¬ 
tiveness of the suspension order. 

§ 1720.210 Time for filing answer. 

(a) Within 15 days after service of 
the notice or order, the respondent 
shall mail or submit to the Docket 
Clerk for Administrative Proceedings, 
Rm. 10278, Department of Housing 
and Urban Development. Washington, 
D.C. 20410, an answer and three copies 
thereof signed by the respondent or 
attorney. Unless a different time is 
fixed by the Secretary, the filing of a 
motion for a more definite statement 
of the allegations shall alter the 
period of time in which to file an 
answer as follows: 

(1) If the motion is denied, the 
answer shall be filed within 15 days 
after service of the denial. 

(2) If the motion is granted in whole 
or in part, the more definite statement 
of allegations shall be filed after serv¬ 
ice of the order granting the motion 
and the answer shall be filed within 15 
days after service of the more definite 
statement of allegations. 

(b) If a notice or order is amended 
pursuant to § 1720.255(a), the respon¬ 
dent shall have 15 days after service of 
the amended notice or order within 
which to file an answer. 

§ 1720.245 Content of answer. 

(a) An answer to a notice or order 
shall contain: (1) Specific admission, 
denial or explanation of each fact al¬ 
leged in the notice or, if the respon¬ 
dent is without knowledge thereof, a 
statement to that effect: and 

(2) A brief statement of the facts 
constituting each defense. 

(b) Allegations not answered in this 
manner shall be deemed admitted. 
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§ 1720.250 Presumption of hearing re¬ 
quest. 

When an answer to a suspension 
notice, a notice of proceedings, or a 
suspension order is timely filed but a 
respondent has failed specifically to 
request a hearing, the answer shall be 
deemed to constitute such a request. 

§ 1720.255 Amendments and supplemental 
pleadings. 

(a) Amendments. Prior to the receipt 
by the Docket Clerk for Administra¬ 
tive Proceedings of an answer to a 
notice or order, that notice or order 
may be amended as a matter of course. 
After the receipt of an answer, the ad¬ 
ministrative law judge may allow ap¬ 
propriate amendments to pleadings by 
motion whenever determination of a 
controversy on the merits will be fa¬ 
cilitated thereby. 

(b) Variances of proof. When issues 
not raised by the pleadings but reason¬ 
ably within the scope of the suspen¬ 
sion notice or notice of proceedings 
are tried by express or implied consent 
of the parties, they shall be treated in 
all respects as if they had been raised 
in the pleadings; and such amend¬ 
ments of the pleadings as may be nec¬ 
essary to make them conform to the 
evidence and to raise such issues shall 
be allowed at any time. 

(c) Supplemental pleadings. The ad¬ 
ministrative law judge may, upon rea¬ 
sonable notice and such terms as are 
just, permit service of a supplemental 
pleading setting forth transactions or 
events which have occurred since the 
date of the pleading sought to be sup¬ 
plemented and which are relevant to 
any of the issues involved. 

§ 1720.260 Prehearing conferences. 

(a) Where it will expedite the pro¬ 
ceeding, the administrative law judge 
may direct or allow the parties or 
their representatives to appear for a 
conference to consider: (1) Simplifica¬ 
tion and clarification of the issues; (2) 
Necessity or desirability of amend¬ 
ments to the pleadings; (3) Stipula¬ 
tions and admissions of fact and the 
contents and authenticity of docu¬ 
ments; (4) Expedition in the discovery 
and presentation of evidence; (5) Mat¬ 
ters of which official or judicial notice 
will be taken; and (6) Such other mat¬ 
ters as may aid in the orderly and ex¬ 
peditious disposition of the proceed¬ 
ing, including disclosure of the names 
of witnesses and of documents or 
other exhibits which will be intro¬ 
duced in evidence in the course of the 
proceeding. Prior to the conference, 
the administrative law judge may 
direct or allow the parties or their rep¬ 
resentatives to file memoranda speci¬ 
fying the issues of law and fact to be 
considered. 

(b) If the circumstances are such 
that a conference is impracticable, the 
administrative law judge may require 


the parties to correspond for the pur¬ 
pose of accomplishing any of the ob¬ 
jectives set forth in this section. 

§ 1720.265 Reporting—prehearing confer¬ 
ences. 

Prehearing conferences shall be 
stenographically or mechanically re¬ 
ported; and the administrative law 
judge shall prepare and file for the 
record a written summary of the 
action taken at the conference, which 
shall incorporate any written agree¬ 
ments or stipulations made by the par¬ 
ties at the conference or as a result of 
the conference. 

Motions 

§ 1720.305 Motions—filing requirements. 

During the time a proceeding is 
before an administrative law judge, all 
motions therein shall be in writing; 
and, except as otherwise provided in 
this part, a copy of each motion shall 
be served on the other party or par¬ 
ties. Such motions shall be signed, ad¬ 
dressed to, filed with and ruled upon 
by the administrative law judge. The 
provisions of this section need not 
apply to motions made during the 
course of a hearing. 

§ 1720.310 Answers to motions. . 

Within 7 days after service of any 
written motion, an opposing party 
shall answer or shall be deemed to 
consent to the granting of the relief 
asked for in the motion. The moving 
party shall have no right to reply 
except as permitted by the administra¬ 
tive law judge or the appeals officer, 

* 

§ 1720.315 Motion for more definite state¬ 
ment. 

When a respondent is unable to re¬ 
spond to the allegations in a suspen¬ 
sion notice, a notice of proceedings, or 
a suspension order, because such alle¬ 
gations are vague, unclear or other¬ 
wise indefinite, motion may be made 
requesting a more definite statement 
of the allegations before filing an 
answer. Such motion shall indicate 
specifically in what manner the notice 
or order is indefinite or defective and 
shall be mailed or submitted to the 
Docket Clerk for Administrative Pro¬ 
ceedings, Room 10278, Dept, of Hous¬ 
ing and Urban Development. Washing¬ 
ton, D.C. 20410, within five days after 
service of the notice or order. 

§ 1720.320 Motions for extension of time. 

As a matter of discretion, the admin¬ 
istrative law judge or the appeals offi¬ 
cer may waive the requirements of 
§ 1720.310 as to motions for extension 
of time, and may rule upon such mo¬ 
tions ex parte. Extensions of time or 
continuances in any proceeding may 
be ordered on a motion by the admin¬ 
istrative law judge or on the motion of 
either party for sufficient cause after 
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the policy of the Secretary under 
§ 1720,125 has been considered. 

§ 1720.325 Motions for dismissal. 

(a) A motion to dismiss may be made 
at any time until and including the 
fifth day after the close of the case for 
the reception of evidence. 

(b) When a motion to dismiss, based 
upon alleged failure to establish a 
prima facie case, is made at the close 
of the evidence offered in support of 
the notice or order, the administrative 
law judge may defer ruling thereon 
until the close of the case for the re¬ 
ception of evidence. 

(c) When a motion to dismiss is 
granted so as to terminate entirely the 
proceeding before the administrative 
law judge, the administrative law 
judge shall file a decision in accord¬ 
ance with the provisions of § 1720.525. 
If such a motion is granted only as to 
some allegations or as to some respon¬ 
dents, the administrative law judge 
shall enter this partial determination 
on the record and take it into account 
in the decision. 

$ 1720.330 Motion to limit or quash. 

Any person to whom a subpoena is 
directed may, prior to the time speci¬ 
fied therein for compliance, but in no 
event more than 5 days after the date 
of service of such subpoena, apply to 
the administrative law judge to quash 
or modify such subpoena, accompany¬ 
ing such application with a brief state¬ 
ment of the reasons therefor. The ad¬ 
ministrative law Judge shall have the 
discretion of granting, denying or 
modifying said motion. 

§ 1720.335 Consolidation. 

When more than one proceeding in¬ 
volves a common question of law or 
fact, the administrative law judge may 
order a Joint hearing of any or all of 
the matters in issue in the proceedings 
and may make such other orders con-* 
ceming the proceedings as to avoid un¬ 
necessary costs or delay. 

Discovery and Evidence 

§ 1720.405 Depositions and discovery. 

(a) At any time during the course of 
a proceeding, the administrative law 
judge may discretionally order the 
taking of a deposition and the produc¬ 
tion of documents by the deponent. 
Such order may be entered upon a 
showing that the deposition is neces¬ 
sary for the purpose of discovery or to 
preserve relevant evidence. Insofar as 
consistent with considerations of fair¬ 
ness and the requirements of due proc¬ 
ess and the rules of this subpart, a 
deposition shall not be ordered when 
it appears that it will result in undue 
burden to any other party or in undue 
delay of the proceeding. Depositions 
may be taken orally or upon written 
interrogatories and cross-interrogator¬ 
ies. 
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(b) Any party desiring to take a dep¬ 
osition shall make application in writ¬ 
ing to the administrative law judge 
setting forth the justification therefor 
and the time and place proposed for 
the taking of the deposition. The ap¬ 
plication shall include also the name 
and address of each proposed depo¬ 
nent and the subject matter concern¬ 
ing which each is expected to depose 
and shall be accompanied by an appli¬ 
cation for any subpoenas desired. 

Cc) Such order as the administrative 
law judge may issue for taking a depo¬ 
sition shall state the circumstances 
warranting its being taken, and shall 
designate the time and place and shall 
show the name and address of each 
person who is expected to appear and 
the subject matter with regard to 
which each is expected to depose. The 
time designated shall allow not less 
than 5 days from date of service of the 
order when the deposition is to be 
taken within the United States, and 
not less than 15 days when the deposi¬ 
tion is to be taken elsewhere. 

(d) After an order is served for 
taking a deposition upon motion 
timely made by any party or by the 
person to be deposed and for good 
cause shown, the administrative law 
judge may determine the propriety of 
and issue any of the following orders: 

(1) That the deposition shall not be 
taken. 

(2) That it may be taken only at 
some designated place other than that 
stated in the order. 

(3) That it may be taken only on 
written interrogatories. 

(4) That certain matters shall not be 
inquired into. 

(5) That the examination shall be 
held with no one present except the 
parties to the action, their counsel and 
a person qualified in the designated 
place to administer oaths and affirma¬ 
tions. 

(e) The administrative law judge 
may make any other order which jus¬ 
tice requires to protect the party or 
deponent from annoyance, embarrass¬ 
ment or oppression, or to prevent the 
unnecessary disclosure or publication 
of information contrary to the public 
interest and beyond the requirements 
of justice in the particular proceeding. 

(f) Each deponent shall be duly 
sworn, and any adverse party shall 
have the right to cross-examine. Ob¬ 
jections to questions or documents 
shall be in short form, stating the 
grounds of objections relied upon. The 
questions and the anwers, together 
with all objections made, but exclud¬ 
ing argument or debate, shall be re¬ 
duced to writing and certified by the 
person before whom the deposition 
was taken. Thereafter such person 
shall forward the deposition and one 
copy thereof to the party at whose in¬ 
stance the deposition was taken, and 
shall forward one copy thereof to the 
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representative of each party who was 
present or represented at the taking of 
the deposition. 

(g) A deposition taken to preserve 
relevant evidence which any party in¬ 
tends to offer in evidence may be cor¬ 
rected in the manner provided by 
§ 1720.515. Any such deposition shall, 
in addition to the other required pro¬ 
cedures. be read to or by the deponent 
and be subscribed by the deponent if 
the party intending to offer it in evi¬ 
dence so notifies the person before 
whom the deposition was taken. Sub¬ 
ject to appropriate rulings on such ob¬ 
jections to the questions and answers 
as were noted at the time the deposi¬ 
tion was taken or as may be valid 
when it is offered, a deposition taken 
to preserve relevant evidence, or any 
part thereof, may be used or offered in 
evidence as against any party who was 
present or represented at the taking of 
the deposition or who had due notice 
thereof if the administrative law judge 
finds any of the following: 

(1) That the deponent is dead. 

(2) That the deponent is out of the 
United States or is located at such a 
distance that attendance would be im¬ 
practical, unless it appears that the 
absence of the deponent was procured 
by the party offering the deposition. 

(3) That the deponent is unable to 
attend or testify because of age, sick¬ 
ness, infirmity or imprisonment. 

(4) That the party offering the depo¬ 
sition has been unable to procure the 
attendance of the deponent by subpoe¬ 
na. 

(5) That such exceptional circum¬ 
stances exist as to make it desirable, in 
the interest of justice and with due 
regard to the importance of presenting 
the testimony of witnesses orally in 
open hearing, to allow the deposition 
to be used. 

§ 1720.410 Subpoenas ad testificandum. 

Application for issuance of a subpoe¬ 
na requiring a person to appear and 
depose or testify at the taking of a 
deposition or at an adjudicative hear¬ 
ing shall be make to the administra¬ 
tive law judge who may issue such sub¬ 
poena. 

§ 1720.415 Subpoenas duces tecum. 

(a) Application for Issuance of a sub¬ 
poena requiring a person to appear 
and depose or testify and to produce 
specific documents, papers, books, or 
other physical exhibits at the taking 
of a deposition, or at a prehearing con¬ 
ference, or at an adjudicative hearing 
shall be made in writing to the admin¬ 
istrative law judge who may issue such 
subpoena and shall specify as exactly 
as possible the general relevancy of 
the material and the reasonableness of 
the scope of the subpoena. 

(b) Subpoenas duces tecum may be 
used by any party for purposes of dis¬ 
covery or for obtaining documents, 
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papers, books, or other physical exhib¬ 
its for use in evidence, or for both pur¬ 
poses. When used for discovery pur¬ 
poses a subpoena may require a person 
to produce and permit the inspection 
and copying of nonprivileged docu¬ 
ments, papers, books, or other physi¬ 
cal exhibits which constitute or con¬ 
tain evidence relevant to the subject 
matter involved and which are in the 
possession, custody or control of such 
person. 

§ 1720.420 Rulings on applications for 
compulsory process; appeals. 

(a) Applications for orders requiring 
the production of witnesses’ state¬ 
ments pursuant to the provisions of 
§ 1720.430, applications for orders re¬ 
quiring the taking of depositions pur¬ 
suant to § 1720.405 and applications 
for the issuance of subpoenas pursu¬ 
ant to §§ 1720.410 and 1720.415 may be 
made ex parte, and, if so made, such 
applications and the rulings thereon 
shall remain ex parte unless otherwise 
ordered by the administrative law 
judge. Such applications shall be ruled 
upon by the administrative law judge 
assigned to hear the case or, in the 
event that judge is not available, by 
another administrative law judge des¬ 
ignated by the Secretary. 

(b) Appeals to an appeals officer 
from rulings denying applications 
within the scope of paragraph (a) of 
this section, or from rulings on mo¬ 
tions to limit or quash process issued 
pursuant to such applications will be 
entertained by the appeals officer only 
upon a showing that the ruling com¬ 
plained of involves substantial rights 
and will materially affect the final de¬ 
cision, and that a determiniation of its 
correctness before conclusion of the 
hearing is essential to serve the inter¬ 
ests of justice. Such appeals shall be 
made on the record, shall briefly state 
the grounds relied on and shall be 
filed within 5 days after notice of the 
ruling complained of. Appeals from 
denials of ex parte applications shall 
have annexed thereto copies of the ap¬ 
plications and rulings involved. Any 
answer to such appeal shall not oper¬ 
ate to suspend the hearing unless oth¬ 
erwise ordered by the administrative 
law judge or the appeals officer. 

§ 1720.425 Presentation and admission of 
evidence. 

(a) All witnesses at a hearing for the 
purpose of taking evidence shall tes¬ 
tify under oath or affirmation which 
shall be administered by the adminis¬ 
trative law judge. Every party shall 
have the right to present such oral or 
documentary evidence and to conduct 
such cross-examinations as may be re¬ 
quired for a full and true disclosure of 
the facts. The administrative law 
judge shall receive relevant and mate¬ 
rial evidence, rule upon offers of proof 
and exclude all irrelevant, immaterial 
or unduly repetitious evidence. 
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(b) Evidence shall not be excluded 
merely by application of technical 
rules governing its admissibility, com¬ 
petency, weight or foundation in the 
record; but evidence lacking any sig¬ 
nificant probative value, or substan¬ 
tially tending merely to confuse or 
extend the record, shall be excluded. 
The administrative law judge may 
allow arguments on the admissibility 
of evidence by analogy to the Federal 
Rules of Evidence currently applicable 
in the United States District Courts of 
the United States. 

(c) When offered evidence is ex¬ 
cluded. the party offering the same 
shall be permitted to state on the 
record an offer of proof with respect 
thereto and rejected exhibits, ade¬ 
quately marked, shall on request of 
the party offering the same be re¬ 
tained in the record for purposes of 
review. Evidence may be received sub¬ 
ject to deferred ruling on objections to 
its admissibility. 

(d) Objections to evidence shall be 
timely made and shall specify the par¬ 
ticular ground of objection without ar¬ 
gument except as argument may be 
expressly required by the administra¬ 
tive law judge. Formal exception to an 
adverse ruling is unnecessary. 

§ 1720.430 Production of witnesses’ state¬ 
ments. 

After a witness called by the attor¬ 
ney for the Office of Interstate Land 
Sales Registration has given direct tes¬ 
timony in a hearing, any other party 
may request and obtain the produc¬ 
tion of any statement, or part thereof, 
of such witness pertaining to the wit¬ 
ness’ direct testimony in the posses¬ 
sion of the Office of Interstate Land 
Sales Registration, subject, however, 
to the limitations applicable to the 
production of witnesses’ statements 
under the Jencks Act, 18 U.S.C. 3500. 

§1720.435 Official notice. 

Official notice may be taken of any 
material fact which might be judicial¬ 
ly noticed by a District Court of the 
United States, any matter in the 
public official records of the Office of 
Interstate Land Sales Registration or 
any matter which is peculiarly within 
the knowledge of the administrative 
law judge. When any decision of an 
administrative law judge rests, in 
whole or in part, upon the taking of 
official notice of a material fact not 
appearing in evidence of record, oppor¬ 
tunity to disprove such noticed fact 
shall be granted any party making 
timely request therefor. 

Hearings 

§ 1720.505 Interlocutory review of admin¬ 
istrative law judge’s decision. 

The appeals officer will not review a 
ruling of an administrative law judge 
prior to the appeals officer’s consider¬ 


ation of the entire proceeding in the 
absence of extraordinary circum¬ 
stances. Except as provided in 
§ 1720.140 an administrative law judge 
shall not certify a ruling for interlocu¬ 
tory review to an appeals officer 
unless a party sq requests and the ad¬ 
ministrative law judge is of the opin¬ 
ion and finds either on the record or 
in writing that (A) a subsequent rever¬ 
sal of the ruling would cause unusual 
delay or expense, taking into consider¬ 
ation the probability of such reversal, 
or (B) substantial rights are at stake 
and the final decision might be materi¬ 
ally affected. 

The certification by the administra¬ 
tive law judge shall be in writing and 
shall specify the material relevant to 
the ruling involved. The appeals offi¬ 
cer may decline to consider the ruling 
certified if the officer determines that 
interlocutory review is not warranted 
or appropriate under the circum¬ 
stances. If the administrative law 
judge does not certify a matter, a 
party who had requested certification 
may apply to the appeals officer for 
review. An application for review shall 
be in writing and shall briefly state 
the grounds relied on and shall be 
filed within 2 days after notice of the 
ruling complained of. Review will not 
be granted unless the appeals officer 
concludes that the administrative law 
judge erred in failing to certify the 
matter. Unless otherwise ordered by 
the administrative law judge, the 
hearing shall continue whether or not 
such certification or application is 
made. Failure to request certification 
or to make such application will not 
waive the right to seek review of the 
ruling of the administrative law judge 
after the close of the hearing. 

§ 1720.510 Reporting and transcription. 

Hearings shall be stenographically 
or mechanically reported and tran¬ 
scribed under the supervision of the 
administrative law judge. The original 
transcript shall be a part of the record 
and the sole official transcript. Copies 
of transcripts shall be available from 
the reporter at rates not to exceed the 
maximum rates fixed by contract be¬ 
tween the Secretary and the reporter. 

§ 1720.515 Corrections. 

Corrections of the official transcript 
ordered by the administrative law 
judge shall be included in the record. 
Corrections shall not be ordered by 
the administrative law judge except 
upon notice and opportunity for the 
hearing of objections. Such correc¬ 
tions shall be made by the reporter by 
furnishing substitute pages, under the 
usual certificate of the reporter, for 
insertion in the official record. 

§ 1720.520 Proposed findings, conclusions, 
and order. 

The administrative law judge may 
fix a reasonable time, not to exceed 30 
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days after the close of the evidence, 
during which any party may file with 
the administrative law judge proposed 
findings of fact, conclusions of law and 
rules or orders together with briefs in 
support thereof. Such proposals shall 
be in writing, shall be served upon all 
parties and shall contain adequate ref¬ 
erences to the record and to authori¬ 
ties relied on. The record shall show 
the administrative law judge’s ruling 
on each proposed finding and conclu¬ 
sion, except when the rule or order 
disposing of the proceeding otherwise 
informs the parties of the action taken 
thereon. 

§1720.525 Decision of administrative law 
judge. 

(a) The administrative law judge 
shall make and file a decision within 
30 days after the close of the taking of 
evidence in cases in which a hearing is 
held. 

(b) The decision shall be effective 10 
days after service upon the parties 
unless a petition for appeal is filed 
pursuant to 1720.605 which shall serve 
to stay the effectiveness of the deci¬ 
sion w'hile the appeal procedure is on¬ 
going. 

§1720.530 Decision of the administrative 
law judge—content 

The administrative law judge’s deci¬ 
sion shall include a statement of (a) 
Findings, with specific references to 
principal supporting items of evidence 
in the record and conclusions, as well 
as the reasons or bases therefor, upon 
all of the material issues of fact, law 
or discretion presented on the record, 
and (b) An appropriate order. The ad¬ 
ministrative law judge’s decision shall 
be based upon a consideration of the 
whole record and supported by reli¬ 
able, probative and substantial evi¬ 
dence. 

§1720.535 Reopening of proceeding; termi¬ 
nation of jurisdiction. 

(a) At any time prior to the filing of 
the decision, the administrative law 
judge may reopen the proceeding for 
the reception of further evidence. 

(b) The jurisdiction of the adminis¬ 
trative law judge is terminated when 
the decision becomes effective unless 
and until the proceeding is remanded 
to the judge by the appeals officer or 
a court of appropriate jurisdiction. 
The administrative law judge may sua 
sponte or on motion of a party file cor¬ 
rections of clerical errors. 

Appeals 

§1720.605 Appeal from decision of admin¬ 
istrative law judge. 

(a) Petition for appeal The adminis¬ 
trative law judge’s decision may be ap¬ 
pealed by filing a written petition for 
appeal with the Docket Clerk for Ad¬ 
ministrative Proceedings within 10 


days after service of the decision ap¬ 
pealed from. Copies of the petition for 
appeal shall be served on all interested 
parties. The petition shall be limited 
to specifying the findings and conclu¬ 
sions to which exceptions are taken, 
together with a summary of the rea¬ 
sons in support of such exceptions. 

(b) Denial of petition. A petition for 
appeal of the decision of the adminis¬ 
trative law judge may be denied by the 
appeals officer. The petition shall be 
ruled on by the appeals officer within 
10 days after filing. A denial of the pe¬ 
tition shall be final agency action and 
shall render the administrative law 
judge’s decision immediately effective. 

(c) Appeal brief. If the appeals offi¬ 
cer grants the petition, the appeal 
shall be perfected by filing within 30 
days after service of the decision 
granting the petition a brief conform¬ 
ing to §1720.620. In addition, the ap¬ 
pellant shall submit a proposed order 
for the consideration of the appeals 
officer. 

§ 1720.610 Answering brief. 

Within 20 days after service of an 
appeal brief upon a party, such party 
may file an answering brief conform¬ 
ing to the requirements of § 1720.620. 

§1720.615 Reply brief. 

A brief in reply to an answering 
brief, limited to rebuttal of matters in 
the answering brief, may be filed and 
served by a party within 7 days after 
receipt of the answering brief or the 
day preceding oral argument which¬ 
ever is earlier. No answer to a reply 
brief will be permitted. 

§ 1720.620 Length and form of briefs. 

No brief shall exceed 60 pages in 
length except with the permission of 
the administrative law judge or the 
appeals officer on the Interstate Land 
Sales Board and shall contain, in the 
order indicated, the following: 

(1) The title of the proceeding, file 
number, the name of the party on 
whose behalf it is submitted and the 
name and address of the attorney in 
the matter on the front cover or title 
page. 

(2) Subject index with page refer¬ 
ences. 

(3) Table of cases alphabetically ar¬ 
ranged, statutes, texts, and other au¬ 
thorities and materials cited, w f ith 
page references. 

(4) A concise statement of the facts 
of the case, without argument. 

(5) A concise statement of the ques¬ 
tions sought to be raised. 

(6) The argument, presenting clearly 
the points of fact and law relied upon 
in support of the position taken on 
each question with specific page refer¬ 
ences to the record so far as available, 
and to legal authority or other materi¬ 
al relied upon in support of statements 
contained in the argument. 


§ 1720.625 Oral argument 

Oral arguments will not be heard in 
cases on appeal to the appeals officer 
unless the officer otherwise orders, 
and stenographic or mechanical record 
of such oral argument may be made, 
in the officer's discretion. The purpose 
of oral argument is to emphasize and 
clarify the written argument appear¬ 
ing in the briefs and to answer ques¬ 
tions. 

§ 1720.630 Decinion on appeal or review. 

(a) Upon appeal from or review of an 
administrative law Judge’s decision, 
the appeals officer will consider such 
parts of the record as are cited or as 
may be necessary to resolve the issues 
and, in addition, to the extent neces¬ 
sary or desirable, will exercise all the 
powers which could have been exer¬ 
cised had the appeals officer made the 
initial decision. Unless exceptional cir¬ 
cumstances are present, however, all 
appeals and reviews will be determined 
upon the record made before the ad¬ 
ministrative law judge. 

(b) The appeals officer may affirm, 
reverse, modify, set aside or remand 
for further proceedings, in whole or in 
part, the administrative law judge’s 
decision. The appellate order shall set 
forth the reasons upon which the deci¬ 
sion is based. 

(c) In those cases where the appeals 
officer believes that further informa¬ 
tion or additional arguments of the 
parties are needed as to the form and 
content of the rule or order to be 
issued, the appeals officer may with¬ 
hold final decision pending the receipt 
of such additional information or ar¬ 
gument under procedures specified. 

(d) The decision of the appeals offi¬ 
cer shall be final 10 days after service 
upon the parties. 

(e) The appeals officer shall render a 
decision within 30 days after the date 
of receipt of the reply brief or the 
taking of additional information and 
evidence, whichever is later. 

§ 1720.635 Appeals officer. 

The Secretary shall hear, consider 
and determine fully and finally all ap¬ 
peals from decisions made pursuant to 
the rules in this part by the adminis¬ 
trative law judge; provided, however, 
that the Secretary may. upon lawful 
delegation, designate a staff member 
or other person to serve as the appeals 
officer. 

(Sec. 7(d), Department of HUD Act. (42 
U.S.C. 3535(d)); Sec. 1419. Interstate Land 
Sales Disclosure Act (15 U.S.C. 1718).) 

Issued at Washington, D.C. on June 
22. 1978. 

Patricia Roberts Harris, 
Secretary ofHotising 
and Urban Development 

CFR Doc. 78-18736 Filed 7-6-78; 8:45 am] 
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[4510-43] 

Title 30—Mineral Resources 

CHAPTER I—MINE SAFETY AND 
HEALTH ADMINISTRATION 

SUBCHAPTER G—FILING AND OTHER 
ADMINISTRATIVE REQUIREMENTS 

PART 40—REPRESENTATIVE OF 
MINERS 

SUBCHAPTER O—COAL MINE HEALTH AND 
SAFETY 

PART 81—PROCEDURES FOR IDENTI¬ 
FICATION OF REPRESENTATIVES 
OF MINERS AT MINES 

AGENCY: Mine Safety and Health 
Administration. Department of Labor. 

ACTION: Pinal rule. 

SUMMARY: This rule governs the 
identification of representatives of 
miners for all mines and sets forth 
filing requirements for such represen¬ 
tatives. This rule replaces 30 CFR Part 
81. which applied only to the repre¬ 
sentative of miners at coal mines. 
There was no rule applying to repre¬ 
sentatives of miners at metal or non- 
metal mines. 

The Federal Mine Safety and Health 
Act of 1977 (Mine Act), requires the 
Secretary of Labor to exercise many of 
his duties under the act in cooperation 
with miners’ representatives. The 
Mine Act does not define the term 
“representative of miners.” This rule 
defines the term, and also incorpo¬ 
rates into the definition similar terms 
used throughout the Mine Act. The 
rule contains requirements respecting 
filing of specified .identification data, 
requirements respecting designation of 
persons to exercise the functions of a 
representative under provisions of the 
Mine Act, a requirement that identifi¬ 
cation data be posted at each mine, 
and a provision respecting termination 
of representatives. 

EFFECTIVE DATE: July 7, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank A. White, Office of Standards, 
Regulations and Variances, Ballston 
Tower No. 3, 4015 Wilson Boulevard. 
Arlington, Va. 22203, 703-235-1910. 

SUPPLEMENTARY INFORMATION: 

I. Background Information 

The Mine Act, Pub. L. 91-173 as 
amended by Pub. L. 95-164 applies to 
coal, metal, and nonmetal mines. The 
Secretary has established new Sub¬ 
chapter G of Chapter I of Title 30 
CFR containing this new Part 40. and 
has revoked 30 CFR Part 81. The pro¬ 
posed rule appeared in 43 Federal 
Register 9108 (Mar. 3, 1978). Interest¬ 
ed persons were given until April 3. 
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1978, to submit comments. By notice 
in the Federal Register of April 7, 
1978, the time for filing such com¬ 
ments was extended to May 3, 1978. 
Numerous comments have been re¬ 
ceived and reviewed and the main 
comments are discussed below. 

II. Discussion of Major Comments 

(1) Several commenters expressed 
concern that the definition of “repre¬ 
sentative of miners” for purposes of 
§ 40.1 of this part was overly broad and 
would cause a great deal of confusion 
among the miners in selecting a repre¬ 
sentative. The commenters felt that 
this confusion could eventually have a 
chaotic effect on the entire mining in¬ 
dustry. One commenter went so far as 
to suggest that unless the definition 
were narrowed, there existed the pos¬ 
sibility of every miner becoming a 
“representative of miners”. Other 
commenters suggested that the Na¬ 
tional Labor Relations Board (NLRB) 
definition of representative be applied 
w T hile others suggested that represen¬ 
tatives should be elected by a major¬ 
ity. and should as well be qualified 
miners from the work force. MSHA is 
not convinced that a narrower defini¬ 
tion is justified. 

First, there is no clear statement in 
the legislative history of the Mine Act 
defining who is to be a representative 
of miners for a specific purpose, never¬ 
theless, Congress believed it was vital 
to have miners freely participate in 
health and safety matters at the 
mines. Second, the frequent use of the 
term “representative” throughout the 
Mine Act in different contexts sug¬ 
gests that a broad definition would be 
preferable to a narrow one. Addition¬ 
ally. any attempt to limit the manner 
in which representatives ~are selected 
would be intrusive into labor-manage¬ 
ment relations at the mine and not in 
keeping with the spirit of miner par¬ 
ticipation. Finally, it would be very 
difficult to put forth a more detailed 
or restrictive rule which would be ap¬ 
plicable to all the varied situations at 
all mines—large and small, union, mul¬ 
tiunion and nonunion, coal and metal/ 
nonmetal, which would still be equita¬ 
ble in all situations. 

More specifically, the NLRB defini¬ 
tion is inappropriate because the 
NLRB definition of “Representative” 
concerns itself with a representative in 
the context of collective bargaining. 
The meaning of the word representa¬ 
tive under this act is completely differ¬ 
ent. Additionally the rights of non¬ 
union miners would be severely limit¬ 
ed by a definition of “Representative 
of Miners" based on the collective bar¬ 
gaining concept. Furthermore, the 
“majority rule” concept is a funda¬ 
mental component of the NLRB defi¬ 
nition of representative, which con¬ 
templates only one union miner repre¬ 
sentative at each mine. The purposes 


of the Mine Act are better served by 
allowing multiple representatives to be 
designated. This insures that all 
miners have the opportunity to exer¬ 
cise their right to select the represent¬ 
ative of their choice for the purpose of 
performing the various functions of a 
representative of miners under the act 
and within the framework of each pro¬ 
vision. 

Finally, based on experience under 
the Federal Coal Mine Health and 
Safety Act of 1969 and Part 81, it is 
reasonable to expect that miners will 
choose representatives with a substan¬ 
tial amount of experience, and prob¬ 
lems are not anticipated with this 
broad interpretation of the term rep¬ 
resentative of miners. If problems do 
arise MSHA will propose appropriate 
revisions. 

(2) Numerous comments were re¬ 
ceived concerning the “walkaround 
rights” of the “representative of 
miners” under §103(0 of the Mine 
Act. The comments suggested that 
MSHA was attempting to enact man¬ 
datory regulations within the frame¬ 
work of § 40.2. It w>as also suggested 
that MSHA’s subsequent verbal 
instructions to District Managers and 
inspectors in the field, as to what pro¬ 
cedures should be followed regarding 
the “walkaround rights” of the repre¬ 
sentative of miners constitute a rule- 
making impropriety on the part of 
MSHA. Since that time, the status of 
walkaround rights provided by § 103(f) 
of the act has been covered at length 
in a Mine Safety and Health Adminis¬ 
tration Interpretative Bulletin pub¬ 
lished in the Federal Register for 
April 25. 1978 (43 FR 17546). MSHA 
agrees with the commenters that para¬ 
graphs (c), (d). and (e) of §40.2 deal 
with walkaround rights during inspec¬ 
tions and were inappropriately pro¬ 
posed as part of §40.2. These para¬ 
graphs have been deleted. Com¬ 
menters should refer to the interpre¬ 
tative bulletin for an explanation of 
walkaround rights under section 103(f) 
of the act. However, it should be noted 
that miners and their representatives 
do not lose their statutory rights 
under section 103(f) by their failure to 
file as representatives of miners under 
this part. 

(3) One commenter suggested that 
the filing requirements under 
§ 40.2(a)(1) should be modified so that 
all representatives of miners would be 
required to submit their own names, 
rather than just their title or position. 
When there is no institutional organi¬ 
zation representing miners, it is essen¬ 
tial to know the name of the individu¬ 
al representative of miners so that he 
or she may be contacted personally to 
fulfill his or her duties. When an insti¬ 
tutional organization, i.e., a union rep¬ 
resents miners, the name of the indi¬ 
vidual representative is relatively less 
important, since the duties of the rep- 
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resentative will usually be assumed by 
a person holding a designated title or 
position within the organization. The 
rule recognizes this difference and at¬ 
tempts to limit the administrative 
burden. 

(4) Several commenters suggested 
that § 40.2(a) be amended so that it re¬ 
quires the representative of miners to 
provide to both the operator and the 
District Manager a copy of the infor¬ 
mation required by § 40.3. Because the 
operator is required to post this infor¬ 
mation and keep it current under 
§ 40.4, the representative of miners 
must provide the information as 
promptly as possible to the operator. 
This suggestion has been adopted in 
§ 40.2(a). 

(5) Comments were received suggest¬ 
ing that the requirement for the oper¬ 
ator to post the information required 
under Part 40 should be eliminated. 
The operator is statutorily required 
under § 109(a) to maintain a bulletin 
board for the posting of copies of 
orders, citations, notices, or decisions 
required by law to be posted. The act 
contemplates that this bulletin board 
be used as the official notification 
point regarding official documents 
dealing with the administration of the 
act at the mine. The posting of “Rep¬ 
resentative of Miner" information will 
keep the miners abreast of who their 
representatives are, and for what pur¬ 
pose under the act their representa¬ 
tives serve. This knowledge will better 
acquaint the miner with MSHA's 
health and safety programs which will 
further promote an awareness among 
the miners of the importance of 
health and safety at the mine. 

(6) One commenter felt that existing 
representatives who have been identi¬ 
fied under the Coal Act and Part 81 
should not have to refile under this 
rule. MSHA agrees. As long as the Dis¬ 
trict Manager has current information 
on file of who the “Representative of 
Miners" is, and as long as the operator 
has a current copy of this information, 
the “Representative of Miners" will 
not be required to refile under this 
new rule. 

(7) One commenter urged that the 
filing be made with the MSHA nation¬ 
al office rather than with the District 
Manager’s office. The argument was 
made that under Part 81 the identity 
of the miners selecting a representa¬ 
tive could be kept confidential. 

The document evidencing the desig¬ 
nation of the representative of miners 
required to be filed by §40.3 and 
posted by §40.4 does not necessarily 
have to list the names of the miners 
who are being represented. The signed 
document may simply state that the 
representative of miners does in fact 
represent two or more miners for a 
particular purpose. Where disputes 
arise, MSHA may require further evi¬ 
dence of representation. 
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in. Other Changes 

In §40.3(a)(5) the words “delegates 
of the" have been deleted. This 
change clarifies the scope of authority 
of the representative of miners. A rep¬ 
resentative may not select another 
person to serve as representative of 
miners in his absence unless specifical¬ 
ly authorized to do so by the miners. 
Miners also may choose alternates di¬ 
rectly to represent them In the ab¬ 
sence of the representative of the 
miners. 

IV. Drafting Information 

The principal person responsible for 
preparation of this final rule is: 
Manuel R. Lopez, Office of the Solici¬ 
tor, Division of Mine Safety and 
Health. 

V. Effective Date 

Because this rule advises the public 
of MSHA’s procedure and practice, the 
requirement of 5 U.S.C. 553 that a rule 
be published 30 days before it becomes 
effective does not apply. This rule will 
take effect upon publication since 
there is a compelling need to imple¬ 
ment the Mine Act as expeditiously as 
possible. 

Dated: June 23, 1978. 

Robert B. Lagather, 
Assistant Secretary for 
Mine Safety and Health, 

1. A new Subchapter G is added to 
Chapter I of Title 30. CFR, and a new 
Part 40 is added to Subchapter G, as 
set forth below: 

SUBCHAPTER G—FILING AND OTHER 
ADMINISTRATIVE REQUIREMENTS 

PART 40—REPRESENTATIVE OF 
MINERS 

Sec. 

40.1 Definitions. 

40.2 Requirements. 

40.3 Filing procedures. 

40.4 Posting at mine. 

40.5 Termination of designation as repre¬ 
sentative of miners. 

Authority: Secs. 5(f), 101(c), 101(e), 

103(c), 103(f), 103(g), 104(c). 105(a), 

105(b)(1). 105(c), 105(d), 107(b)(1), 107(e)(1). 
109(b), 115(a)(lK2), 302(a), 305(b), 312(b), 
505 and 508 of the Federal Mine Safety and 
Health Act of 1977 (Pub. L. 91-173, as 
amended by Pub. L. 95-164) and section 307 
of the Federal Mine Safety and Health 
Amendments Act of 1977 (Pub. L. 95-164). 

§40.1 Definitions. 

As used in this Part 40: 

(a) “act" means the Federal Mine 
Safety and Health Act of 1977. 

(b) “Representative of miners" 
means: 

(1) Any person or organization 
which represents two or more miners 
at a coal or other mine for the pur¬ 
poses of the act. and 

(2) “Representatives authorized by 
the miners", “miners or their repre¬ 
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sentative". “authorized miner repre¬ 
sentative". and other similar terms as 
they appear in the act. 

§ 40.2 Requirements. 

(a) A representative of miners shall 
file with the Mine Safety and Health 
Administration District Manager for 
the district in which the mine is locat¬ 
ed the information required by §40.3 
of this part. Concurrently, a copy of 
this information shall be provided to 
the operator of the mine by the repre¬ 
sentative of miners. 

(b) Miners or their representative or¬ 
ganization may appoint or designate 
different persons to represent them 
under various sections of the act relat¬ 
ing to representatives of miners. 

(c) All information filed pursuant to 
this part shall be maintained by the 
appropriate Mine Safety and Health 
Administration District Office and 
shall be made available for public in¬ 
spection. 

§ 40.3 Filing procedures. 

(a) The following information shall 
be filed by a representative of miners 
with the appropriate District Man¬ 
ager. with copies to the operators of 
the affected mines. This information 
shall be kept current: 

(1) The name, address, and tele¬ 
phone number of the representative of 
miners. If the representative is an or¬ 
ganization, the name, address, and 
telephone number of the organization 
and the title of the official or position, 
who is to serve as the representative 
and his or her telephone number. 

(2) The name and address of the op¬ 
erator of the mine where the repre¬ 
sented miners work and the name, ad¬ 
dress. and Mine Safety and Health Ad¬ 
ministration identification number, if 
known, of the mine. 

(3) A copy of the document evidenc¬ 
ing the designation of the representa¬ 
tive of miners. 

(4) A statement that the person or 
position named as the representative 
of miners is the representative for all 
purposes of the act; or if the represen¬ 
tative’s authority is limited, a state¬ 
ment of the limitation. 

(5) The names, addresses, and tele¬ 
phone numbers, of any representative 
to serve in his absence. 

(6) A statement that copies of all in¬ 
formation filed pursuant to this sec¬ 
tion have been delivered to the opera¬ 
tor of the affected mine, prior to or 
concurrently with the filing of this 
statement. 

(7) A statement certifying that all 
information filed is true and correct 
followed by the signature of the repre¬ 
sentative of miners. 

(b) The representative of miners 
shall be responsible for ensuring that 
the appropriate District Manager and 
operator have received all of the infor¬ 
mation required by this part and in- 
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forming such District Manager and op¬ 
erator of any subsequent changes in 
the information. 

§ 40.4 Posting at mine. 

A copy of the information provided 
the operator pursuant to § 40.3 of this 
part shall be posted upon receipt by 
the operator on the mine bulletin 
board and maintained In a current 
status. 

§ 40.5 Termination of designation as rep¬ 
resentative of miners. 

(a) A representative of miners who 
becomes unable to comply with the re¬ 
quirements of this part shall file a 
statement with the appropriate Dis¬ 
trict Manager terminating his or her 
designation. 

(b) The Mine Safety and Health Ad¬ 
ministration shall terminate and 
remove from its files all designations 
of representatives of miners which 
have been terminated pursuant to 
paragraph (a) of this section or which 
are not in compliance with the re¬ 
quirements of this part. The Mine 
Safety and Health Administration 
shall notify the operator of such ter¬ 
mination. 

SUBCHAPTER O—COAL MINE HEALTH AND 
SAFETY 

PART 91—procedures for identi¬ 
fication OF REPRESENTATIVES 

OF MINERS AT MINES [REVOKED] 

1. Part 81 is revoked. 

[PH Doc 78-18892 Filed 7-6-78; 8:45 ami 
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SUBCHAPTER G—FILING AND OTHER 
ADMINISTRATIVE REQUIREMENTS 

PART 41—NOTIFICATION OF LEGAL 
IDENTITY 

SUBCHAPTER O—COAL MINE HEALTH AND 
SAFETY 

PART 82—NOTIFICATION OF LEGAL 
IDENTITY 

AGENCY; Mine Safety and Health 
Administration. Department of Labor. 

ACTION: Final rule. 

SUMMARY: This rule requires each 
operator of a coal or other mine to file 
specified information with the Secre¬ 
tary respecting the operator's legal 
identity and sets forth the procedures 
for filing such notification of legal 
identity. Section 103(h) of the Federal 
Mine Safety and Health Act of 1977 
(act) authorizes the Secretary of 
Labor to require the operator of a coal 
or other mine (metal and nonmetal) to 
provide such information as the Secre¬ 
tary may reasonably require from time 
to time to enable him to perform his 
functions under the act. 
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EFFECTIVE DATE: September 5, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank A. White, Room 831, Ballston 

Tower No. 3, 4015 Wilson Boulevard, 

Arlington, Va. 22203, 703-235-1910. 

SUPPLEMENTARY INFORMATION: 

I. Background Information 

The Federal Mine Safety and Health 
Amendments Act of 1977, Pub. L. 95- 
164, amended the Federal Coal Mine 
Health and Safety Act of 1969, Pub. L. 
91-173, and repealed the Metal and 
Nonmetallic Mine Safety Act, Pub. L. 
89-577. The Federal Mine Safety and 
Health Act of 1977 (act). Pub. L. 91- 
173 as amended by Pub. L. 95-164, ap¬ 
plies to coal, metal and nonmetal 
mines. Accordingly, this rule applies to 
the operator of coal, metal and non- 
metal mines. The basis of this rule is 
experience under the Federal Coal 
Mine Health and Safety Act of 1969 
and 30 CFR Part 82. Many of the pro¬ 
visions of Part 82, which is replaced by 
this part, are retained. This part also 
requires the operator to file additional 
information. 

II. Summary of Rule Requirements 

The term “operator** is defined in 
section 3(d) of the act and in §41.1 of 
this rule. This rule requires each oper¬ 
ator to file specified information re¬ 
specting its status as a sole proprietor¬ 
ship, partnership, coiporation, or 
other type of organization. Each oper¬ 
ator is also required to file the name 
and address of the mine, together with 
the Federal mine identification 
number, and the name and address of 
relevant persons in the partnership, 
corporation or other organization. If 
the operator is a corporation, the op¬ 
erator is required to indicate if the 
corporation is a subsidiary corporation 
and if so, identify the parent corpora¬ 
tion. This information is fundamental 
to enable the Secretary to properly as¬ 
certain the identity of persons charge¬ 
able with violations of mandatory 
safety or health standards and is nec¬ 
essary in the assessment of civil penal¬ 
ties. Also for use In the assessment of 
civil penalties, this rule requires the 
operator to file information respecting 
ownership interests in other mines 
held by the operator and relevant per¬ 
sons in the partnership, corporation or 
other organization. Telephone 
number(s) where the operator can be 
contacted during normal business 
hours, if any, are required to be pro¬ 
vided the Secretary to aid in adminis¬ 
tration of the act. To expedite service 
of documents upon the operator, each 
operator is required to provide an ad¬ 
dress of record. Service of documents 
upon the operator will be considered 
completed by mailing the documents 
to this address. 


III. Discussion of Major Comments 
and Changes 

The proposed rule appeared in the 
Federal Register on March 3, 1978 
(43 FR 9109). Interested persons were 
given 30 days within w'hich to submit 
comments. In response to several re¬ 
quests, the comment period was ex¬ 
tended to 60 days by notice published 
in the Federal Register on April 7, 
1978 (43 FR 14691) allowing comments 
to be submitted through May 3, 1978. 
Due consideration has been given to 
all comments received insofar as they 
relate to matters within the scope of 
this rule. After reviewing the com¬ 
ments received, it has been determined 
that the proposed rule shall be adopt¬ 
ed with four changes. 

(1) Opening of a new mine . One 
commenter suggested that the inter¬ 
pretation of what constitutes “the 
opening of a new mine** for purposes 
of §41.11(a) of this part could cause a 
problem for operators with traveling 
portable operations. Generally, the 
opening of a new mine occurs when 
the first activity begins with respect to 
the property, facilities, operations or 
equipment described by the definition 
of coal or other mine in section 
(3)<h)(l) of the act. Mines worked sea¬ 
sonally or on a regular rotation by the 
same operator, for purposes of this 
part, generally will not. constitute the 
opening of a new mine each time the 
operator resumes mining activities. 
After moving from one location to an¬ 
other the operator should, however, be 
sure to file notification of changes, if 
any, in its legal indentity information 
in accordance with § 41.12 of this part. 

(2) Initial filing by all operators. 
Several comments were received which 
questioned whether coal mine opera¬ 
tors already in compliance with the 
provisions of revoked Part 82 are re¬ 
quired to refile legal identity informa¬ 
tion in accordance with this part. In¬ 
formation in addition to that previous¬ 
ly required by Part 82 is necessary for 
compliance with this part. Also, a new 
form, form 2000-7, is being developed 
incorporating the new information re¬ 
quirements and will be supplied each 
operator for purposes of reporting 
legal identity in compliance with Sub¬ 
part C as soon as it is available. To 
secure accurate and complete legal 
identity recording by MSHA, each op¬ 
erator of a coal, metal or nonmetal 
mine must file a completed form 2000- 
7 for each of the operator’s mines. 

(3) Health and safety officer infor¬ 
mation . Comments were also received 
suggesting that filing of health and 
safety officer information be incorpo¬ 
rated into the filing requirements of 
this part. Designation by the operator 
of a health and safety officer is re¬ 
quired by section 109(d) of the act. 
Under current practices, health and 
safety officer information for each 
mine is submitted on a form separate 
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from the operator's legal identity 
report. To reduce duplication of effort 
by operators and obtain this informa¬ 
tion in the least burdensome manner, 
health and safety officer information 
is incorporated into the legal identity 
information requirements of this part 
and will be made part of legal identity 
report form 2000-7. 

(4) Notification of legal identity by 
operator . Some commenters indicated 
that persons at particular mine sites 
responsible for preparation of the op¬ 
erator’s legal identity report may not 
have ready access to all of the infor¬ 
mation required by this rule. For ex¬ 
ample, one commenter suggested that 
if the operator is a corporation, and 
the corporation’s headquarters are lo¬ 
cated a great distance from the actual 
mine site, the person at the site pre¬ 
paring the legal identity report for the 
mine may have difficulty ascertaining 
the names and addresses of officers of 
the corporation. Where this potential 
problem exists, particularly in large or 
diversified businesses, the legal identi¬ 
ty report may be completed and filed 
by the business headquarters. A sepa¬ 
rate legal identity report, however, 
must still be filed for each of the oper¬ 
ator’s mines. 

(5) Address of record. The comments 
received evidenced some confusion 
over the address of record requirement 
of §41.30 of this rule. An address of 
record must be filed for each operator. 
The address of record provided will be 
the operator's official address for pur¬ 
poses of the act. Notice to an operator 
of a proposed civil penalty assessment, 
or service of any other documents 
upon an operator under the act will be 
completed by mailing the documents 
certified mail, return receipt request¬ 
ed, to the operator’s address of record. 
The operator will be treated as having 
duly received the documents mailed to 
this address if the post office return 
receipt indicates that the documents 
were delivered or that the documents 
could not be delivered at the address 
of record because the operator moved 
without leaving a forwarding address, 
delivery was not accepted at the ad¬ 
dress of record, or the address of 
record filed did not exist. 

In addition, the final rule deletes the 
proposed requirement of a telephone 
number for the sole proprietor, part¬ 
ners or corporate agent for service of 
process. In lieu of such a telephone 
number, the final rule requires an op¬ 
erator telephone number which will be 
used in connection with civil penalty 
assessments as provided by 30 CFR 
Part 100. For example, under §100.5 
(procedures for assessment of civil 
penalty; initial review and confer¬ 
ences) it may be necessary for the 
office of assessments to contact the 
operator, or a person designated by 
the operator, with respect to a confer¬ 
ence regarding proposed assessments. 
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The telephone number provided by 
the operator under this part should be 
appropriate to serve this purpose and 
similar purposes. 

(6) Ownership interests in other 
mines. Objections were raised concern¬ 
ing the more detailed legal identity in¬ 
formation requirements of the pro¬ 
posed rule. Several commenters ob¬ 
jected to the requirement that each 
operator, whether sole proprietorship, 
partnership, corporation or other or¬ 
ganization, state the Federal mine 
identification numbers of all other 
mines in which the operator has any 
ownership interest. Commenters also 
objected to the related proposed rule 
requirement that each operator pro¬ 
vide the Federal mine identification 
numbers of all other mines in which 
each partner, corporation officer or 
other organization official or member 
has any ownership interest. 

Comments received respecting these 
ownership interest requirements ques¬ 
tioned the Secretary’s need under the 
act for such information. Under the 
act. the appropriateness of a penalty 
to the size of the business of the oper¬ 
ator charged is to be considered in as¬ 
sessment of the penalty. An operator 
may operate more than one mine. In 
turn, such operator may be controlled, 
either directly or indirectly, by an¬ 
other organization, which also con¬ 
trols several other operators. In order 
to properly determine the size of the 
business of the operator charged with 
a violation, it is necessary to identify 
the links between such operators and 
controlling organizations. The owner¬ 
ship interest information require¬ 
ments of this part are designed to 
enable the Secretary to properly iden¬ 
tify these links and therefore accu¬ 
rately determine the size of the busi¬ 
ness of the operator charged with a 
violation. In addition, this information 
is necessary to the Office of the Solici¬ 
tor in determining proper parties to 
actions arising under the act. 

Several commenters stated that the 
ownership interest requirements of 
the proposed rule would result in re¬ 
porting of insignificant ownership in¬ 
terests in other mines. For instance, 
some commenters suggested that 
under the proposed rule each officer 
and director of a corporation would 
have to report even small numbers of 
shares of stock held in a company 
which owned a mine. Objections were 
raised that this type of information 
would not be pertinent to the Secre¬ 
tary’s responsibilities under the act 
and would be subject to constant 
change making it burdensome to 
update. Other commenters questioned 
whether a stockholder in a diversified 
company would know if such a compa¬ 
ny owned a mine and, if so, what Fed¬ 
eral mine identification number was 
assigned to it. 

As a result of these and similar com¬ 
ments received, paragraphs (b)(3), 
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(c)(2), (c)(6), (d)(2), (d)(9), (e)(3), and 
(e)(7) of §41.11 of the proposed rule 
are changed to require filing of the 
Federal mine identification number of 
all other mines in which a 20 percent 
or greater ownership interest is held. 

These changes in the rule will insure 
that the ownership interests in other 
mines required to be stated in the op¬ 
erator’s legal identity report will be 
substantial and less subject to change. 
Persons with 20 percent or greater 
ownership interests in diversified com¬ 
panies are likely to have knowledge of 
whether the company owns mining op¬ 
erations and, if so, the relevant Feder¬ 
al mine identification numbers are 
reasonably obtainable. 

The comments received also evi¬ 
denced a need to clarify ownership in¬ 
terests in “other mines". If the legal 
identity report is for the operator of a 
coal mine, then that operator’s legal 
identity report(s) should reflect only 
ownership interests in other coal 
mines. If the legal identity report is 
for the operator of a metal or nonme¬ 
tal mine, then that operator's legal 
identity report(s) should reflect only 
ownership interests in other metal and 
nonmetal mines. It should be noted 
that no distinction is made between 
ownership interests in metal and non- 
metal mines. For example, an owner¬ 
ship interest in a nonmetal mine held 
by the operator of a metal mine, must 
be included in the metal mine opera¬ 
tor’s legal identity report. 

(7) Agent for service of process . The 
proposed requirement to list agents 
for service of process if the operator is 
a corporation or other organization is 
duplicative of the address of record re¬ 
quirement of § 41.30. Therefore, 
§§ 41.11(d)(6) and 41.11(e)(5) of the 
proposed rule are deleted. 

(8) Comments beyond scope. Numer¬ 
ous comments were received respect¬ 
ing independent contractors. The 
status of independent contractors as 
operators and the attendant responsi¬ 
bilities will be covered by regulations 
to be promulgated by the Secretary 
which are separate from this rule. Ac¬ 
cordingly, comments received concern¬ 
ing independent contractors are 
beyond the scope of this rule and will 
be fully discussed during consideration 
of that regulation. 

IV. Effect on Existing Rules 

A new Part 41 is established by this 
rule, to be contained in a new sub- 
chap ter G of Chapter I of Title 30, 
CFR. 30 CFR Part 82, pertaining to 
notification of legal identity of coal 
mine operators, is revoked. There is no 
rule in Title 30 requiring information 
to establish the legal identity of metal 
and nonmetal mine operators, and 
therefore there is no revocation of any 
rule applicable to the metal and non- 
metal mining industry. 
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Drafting Information 

The principal persons responsible 
for preparation of this final rule are: 
Edward C. Hugler, Attorney-Advisor, 
Division of Mine Safety and Health, 
Office of the Solicitor and Prank A. 
White, Office of Standards, Regula¬ 
tions and Variances, MSHA. 

Dated: June 23, 1978. 

Robert B. Lagather, 
Assistant Secretary for 
Mine Safety and Health. 

1. A new Part 41 is added to Sub¬ 
chapter G, Chapter I, Title 30, CFR, 
as set forth below: 

Subport A—Definition* 

gee 

41.1 Definitions. 

Subport B—Notification of Bagal Identity 

41.10 Scope. 

41.11 Notification by operator. 

41.12 Changes: notification by operator. 

41.13 Failure to notify. 

Subpart C—Operator’* Report to the Mina Safety ond 
Health Administration 

41.20 Legal identity report. 

41.30 Address of record and telephone 
number. 

Authority: The provisions of this part 41 
are Issued under sections 103(h), 109(d). and 
508 of the Federal Mine Safety and Health 
Act of 1977 (Pub. L. 91-173, is amended by 
Pub. L. 95-164), and under section 307 of 
the Federal Mine Safety and Health 
Amendments Act of 1977 (Pub. L. 95-164). 

Subpart A—Definitions 

§ 41.1 Definitions. 

As used in this part: 

(a) "Operator" means any owner, 
lessee, or other person who operates, 
controls, or supervises a coal or other 
mine or any designated independent 
contractor performing services or con¬ 
struction at such mine. 

(b) "Person" means any individual, 
sole proprietor, partnership, associ¬ 
ation. corporation, firm, subsidiary of 
a corporation, or other organization. 

(c) "Coal or other mine" means (a) 
an area of land from which minerals 
are extracted in nonliquid form or. if 
in liquid form, are extracted with 
workers underground, (b) private ways 
and roads appurtenant to such area, 
and (c) lands, excavations, under¬ 
ground passageways, shafts, slopes, 
tunnels and workings, structures, fa¬ 
cilities, equipment, machines, tools, or 
other property including impound¬ 
ments. retention dams, and tailings 
ponds, on the surface or underground, 
used in, or to be used in. or resulting 
from, the work of extracting such min¬ 
erals from their natural deposits in 
nonliquid form, or if in liquid form, 
with workers underground, or used in. 
or to be used in, the milling of such 
minerals, or the work of preparing 
coal or other minerals, and includes 


custom coal preparation facilities. In 
making a determination of what con¬ 
stitutes mineral milling for purposes 
of this act, the Secretary shall give 
due consideration to the convenience 
of administration resulting from the 
delegation to one Assistant Secretary 
of all authority with respect to the 
health and safety of miners employed 
at one physical establishment. 

Subpart B—Notification of Legal 
Identity 

§ 41.10 Scope. 

Section 109(d) of the Federal Mine 
Safety and Health Act of 1977 (Pub. L. 
91-173, as amended by Pub. L. 95-164), 
requires each operator of a coal or 
other mine to file with the Secretary 
of Labor the name and address of such 
mine, the name and address of the 
person who controls or operates the 
mine, and any revisions in such names 
and addresses. Section 103(h) of the 
act requires the operator of a coal or 
other mine to provide such informa¬ 
tion as the Secretary of Labor may 
reasonably require from time to time 
to enable the Secretary to perform his 
functions under the act. The regula¬ 
tions in this subpart B provide for the 
notification to the Mine Safety and 
Health Administration of the legal 
identity of the operator of a coal or 
other mine and the reporting of all 
changes in the legal identity of the op¬ 
erator as they occur. The submission 
of a properly completed Legal Identity 
Report Form No. 2000-7 required 
under subpart C of this part will con¬ 
stitute adequate notification of legal 
identity to the Mine Safety and 
Health Administration. 

§ 41.11 Notification by operator. 

(a) Not later than 30 days after (1) 
the effective date of this part, and (2) 
the opening of a new mine thereafter, 
the operator of a coal or other mine 
shall, in writing, notify the appropri¬ 
ate district manager of the Mine 
Safety and Health Administration in 
the district in which the mine is locat¬ 
ed of the legal identity of the operator 
in accordance with the applicable pro¬ 
visions of paragraphs (b), (c), (d). or 
(e) of this section. 

(b) If the operator is a sole propri¬ 
etorship. the operator shall state: (1) 
His full name and address; (2) the 
name and address of the mine and the 
Federal mine identification number; 
(3) the name and address of the 
person at the mine in charge of health 
and safety; (4) the name and address 
of the person with overall responsibili¬ 
ty for a health and safety program at 
all of the operator's mines, if the oper¬ 
ator is not directly involved in the 
daily operation of the mine; (5) the 
Federal mine identification numbers 
of all other mines in which the sole 
proprietor has a 20 percent or greater 


ownership interest; and (6) the trade 
name, if any, and the full name, ad¬ 
dress of record and telephone number 
of the proprietorship. 

(c) If the operator is a partnership, 
the operator shall state: (1) The name 
and address of the mine and the Fed¬ 
eral mine identification number; (2) 
the name and address of the person at 
the mine in charge of health and 
safety; (3) the name and address of 
the person with overall responsibility 
for a health and safety program at all 
of the operator’s mines, if the opera¬ 
tor is not directly involved in the daily 
operation of the mine; (4) the Federal 
mine identification numbers of all 
other mines in which the partnership 
has a 20 percent or greater ownership 
interest; (5) the full name and address 
of all partners; (6) the trade name, if 
any. and the full name and address of 
record and telephone number of the 
partnership; and (7) the Federal mine 
identification numbers of all other 
mines in which any partner has a 20 
percent or greater ownership interest. 

(d) If the operator is a corporation, 
the operator shall state: (1) The name 
and address of the mine and the Fed¬ 
eral mine identification number; (2) 
the name and address of the person at 
the mine in charge of health and 
safety; (3) the name and address of 
the person with overall responsibility 
for a health and safety program at all 
of the operator’s mines, if the opera¬ 
tor is not directly involved in the daily 
operation of the mine; (4) the Federal 
mine identification numbers of all 
other mines in which the corporation 
has a 20 percent or greater ownership 
interest; (5) the full name, address of 
record and telephone number of the 
corporation and the State of incorpo¬ 
ration; (6) the full name and address 
of each officer and director of the cor¬ 
poration; (7) whether such corporation 
is a domestic or foreign corporation in 
the State in which the mine is located; 
(8) if the corporation is a subsidiary 
corporation, the operator shall state 
the full name, address, and State of in¬ 
corporation of the parent corporation; 
and (9) the Federal mine identification 
numbers of all other mines In which 
any corporate officer has a 20 percent 
or greater ownership interest. 

(e) If the operator is any organiza¬ 
tion other than a sole proprietorship, 
partnership, or corporation, the opera¬ 
tor shall state: (1) The nature and 
type, or legal identity of the organiza¬ 
tion; (2) the name and address of the 
mine and the Federal mine identifica¬ 
tion number; (3) the name and address 
of the person at the mine in charge of 
health and safety; (4) the name and 
address of the person with overall re¬ 
sponsibility for a health and safety 
program at all of the operator’s mines, 
if the operator is not directly involved 
in the daily operation of the mine; (5) 
the Federal mine identification num- 
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bers of all other mines in which the 
organization has a 20 percent or great¬ 
er ownership interest; (6) the full 
name, address of record and telephone 
number of the organization; (7) the 
name and address of each individual 
who has an ownership interest in the 
organization; (8) the name and address 
of the principal organization officials 
or members; and (9) the Federal mine 
identification numbers of all other 
mines in which any official or member 
has a 20 percent or greater ownership 
interest. 

§41.12 Changes; notification by operator. 

Within 30 days after the occurrence 
of any change in the information re¬ 
quired by §41.11, the operator of a 
coal or other mine shall, in writing, 
notify the appropriate district man¬ 
ager of the Mine Safety and Health 
Administration in the district in which 
the mine is located of such change. 

§41.13 Failure to notify. 

Failure of the operator to notify the 
Mine Safety and Health Administra¬ 
tion, in writing, of the legal identity of 
the operator or any changes thereof 
within the time required under this 
part will be considered to be a viola¬ 
tion of section 109(d) of the act and 
shall be subject to penalties as pro¬ 
vided in section 110 of the act. 

Subporf C—Operator’s Report to the 

Mine Safety and Health Adminis¬ 
tration 

§41.20 Legal identity report. 

Each operator of a coal or other 
mine shall file notification of legal 
identity and every change thereof 
with the appropriate district manager 
of the Mine Safety and Health Admin¬ 
istration by properly completing, mail¬ 
ing, or otherwise delivering form 2000- 
7 ’‘legal identity report 0 which shall 
be provided by the Mine Safety and 
Health Administration for this pur¬ 
pose. If additional space is required, 
the operator may use a separate sheet 
or sheets. 

§41.30 Address of record and telephone 
number. 

The address of record and telephone 
number required under this part shall 
be considered the operator’s official 
address and telephone number for 
purposes of the act. Service of docu¬ 
ments upon the operator may be 
proved by a post office return receipt 
showing that the documents could not 
be delivered to such operator at the 
address of record because the operator 
had moved without leaving a forward¬ 
ing address or because delivery was 
not accepted at that address, or be¬ 
cause no such address existed. Howev¬ 
er. operators may request service by 
delivery to another appropriate ad¬ 
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dress provided by the operator. The 
telephone number required under this 
part will be used in connection with 
proposed civil penalty assessments as 
provided in 30 CFR Part 100. 

Subchapter O—Coal Mine Health and Safety 

PART 82—NOTIFICATION OF LEGAL 
IDENTITY [REVOKED] 

2. Part 82 is revoked. 

CFR Doc. 78-18893 Filed 7-8-78; 8:45 am) 


[4510-43] 

PART 43—PROCEDURES FOR PRO- 
CESSING HAZARDOUS CONDI¬ 
TIONS COMPLAINTS 

AGENCY: Mine Safety and Health 
Administration, Department of Labor. 

ACTION: Final rule. 

SUMMARY: These rules provide pro¬ 
cedures for filing and responding to 
notices given by representatives of 
miners, or by miners at mines where 
there are no representatives, that vio¬ 
lations of the Federal Mine Safety and 
Health Act of 1977 or of health or 
safety standards under the act exist or 
an imminent danger exists. There is a 
right to a special inspection if an ap¬ 
propriate notice is given to the Secre¬ 
tary of Labor or his authorized repre¬ 
sentative. In addition, an informal 
review procedure is established for re¬ 
fusals to issue a citation or order 
where the Secretary or his authorized 
representative has been notified that 
an alleged violation or imminent 
danger exists. These rules are issued 
pursuant to the Federal Mine Safety 
and Health Act of 1977. 

EFFECTIVE DATE: July 7. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank A. White, Mine Safety and 
Health Administration, Ballston 
Tower No. 3, 4015 Wilson Boulevard, 
Arlington. Va. 22203, phone 703-235- 
1910. 

SUPPLEMENTARY INFORMATION: 

Background Information 

On March 3, 1978, the Secretary of 
Labor published in the Federal Regis¬ 
ter (43 FR 9113) proposed procedures 
governing notices given to the Secre¬ 
tary or his authorized representative 
under section 103(g) of the Federal 
Mine Safety and Health Act of 1977 
(Pub. L. 91-173, as amended by Pub. L. 
95-164) concerning alleged violations 
of the act or mandatory health or 
safety standards or imminent dangers. 
Interested persons were given a period 
of 30 days within which to submit 
written comments, data, views, or ar¬ 
guments. 

As a result of requests, the comment 
period was extended until May 3, 1978 
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(43 FR 14691). Comments were re¬ 
ceived from a number of individuals 
and organizations. The Mine Safety 
and Health Administration has care¬ 
fully reviewed the comments and the 
final rules reflect many of the suggest¬ 
ed changes. 

Discussion of the Comments and 
Changes 

The format of the final rules is dif¬ 
ferent from that used for the proposed 
rule. The revised format more accu¬ 
rately reflects the differences between 
sections 103(g)(1) and 103(g)(2) and 
should be easier to understand. Sub¬ 
part B describes the procedures to be 
followed by the representative of 
miners or the miner in giving notice of 
an alleged hazard and by the Secre¬ 
tary in responding to such a notice 
under section 103(g)(1) of the act. Sub¬ 
part C describes the procedure to be 
followed in requesting and providing 
informal review of a refusal by an in¬ 
spector to issue a citation or an order 
if an inspector has been notified while 
on mine property prior to or during an 
inspection that an alleged violation or 
imminent danger exists under section 
103(g)(2) of the act. This informal 
review procedure is also made availa¬ 
ble to a person whose request for a 
special inspection under subpart B is 
denied. 

This format change reflects one sig¬ 
nificant substantive alteration of the 
proposed rules. The notice of negative 
finding will not be issued where an in¬ 
spector refuses to issue a citation or 
order as the result of a request made 
under section 103(g)(2) of the act 
while the inspector is on the mine 
premises. The miners’ representative 
or miner may. in this case, invoke the 
informal review procedures, which will 
include a written explanation of the 
denial by the inspector. 

Commenters suggested that the 
term “representative of miners” used 
throughout the proposed rule be limit¬ 
ed to only those representatives who 
have filed as representatives under the 
proposed 30 CFR Part 40 (Representa¬ 
tive of Miners) (43 FR 9108). The 
health and safety of miners will be 
best served by not placing limitations 
upon the categories of persons who 
may give notice to the Secretary that 
hazards may exist. Neither the act nor 
the legislative history requires or im¬ 
plies any such limitations. MS HA 
must be able to respond appropriately 
to all complaints of hazardous condi¬ 
tions both within and outside the con¬ 
text of these particular rules. Even 
when information is submitted by 
someone who has not filed as a repre¬ 
sentative of miners. MSHA will evalu¬ 
ate the information and take the ap¬ 
propriate inspection steps. 

The proposed rules stated, using the 
language of section 103(g)(1) of the 
act, that where appropriate notice is 
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given, there is a right to an "immedi¬ 
ate" inspection. Commenters suggest¬ 
ed that the term "immediate" should 
be defined more clearly. In the final 
rule, the term "immediate" is omitted 
and the term "as soon as possible," 
also used in section 103(g)(1), has been 
substituted in §43.5. The time it will 
take for MSHA to respond to a notice 
that a violation or danger exists will, 
as a practical matter, depend on the 
gravity of the condition reported to 
the MSHA office. In those cases in 
which a serious hazard is alleged, an 
inspector will generally respond imme¬ 
diately. If the condition complained of 
is of a technical nature, the precise 
timing of the inspection will depend 
on a number of factors including the 
availability of inspectors and compet¬ 
ing inspection priorities. There must 
be some judgment exercised. However, 
it must be emphasized that MSHA will 
respond as promptly as necessary to 
insure the safety and health of miners 
and will in all cases respond promptly 
' to complaints under this part. 

The proposed rule stated that a 
notice under section 103(g)(1) must be 
"in writing," whereas the act requires 
that the notice be "reduced to writ¬ 
ing." Commenters requested clarifica¬ 
tion. Section 43.4(b) of the final rule 
uses the statutory language. MSHA 
believes that the intent of Congress 
was to provide a speedy vehicle for no¬ 
tifying the Secretary of hazards and 
for responding to those notifications. 
Accordingly, the initial contact with 
MSHA need not be in writing, in order 
to insure that the agency is able to re¬ 
spond as quickly as possible. However, 
prior to performing the actual inspec¬ 
tion, the miners’ representative or 
miner must put his or her oral notifi¬ 
cation in writing. 

The act requires that a copy of this 
written notice, with the name of any 
miners omitted, must be provided to 
the operator no later than "at the 
time of the inspection." This phrase 
was incorporated into the proposed 
rules and commenters suggested that 
this be clarified to state that the oper¬ 
ator will be given a copy no later than 
"the time the inspection begins." This 
suggestion has been adopted in 
543.3(c). 

Commenters also suggested that the 
notice must contain a statement of the 
"reasonable grounds" relied on by the 
person requesting an inspection. The 
act clearly requires only that the 
person give notice of the violation or 
danger itself. In addition, an inspector 
cannot generally make a judgment of 
whether there are "reasonable 
grounds" to believe a hazard exists 
until he or she can personally view the 
conditions giving rise to the notifica¬ 
tion. Therefore, special inspections 
will be made unless on the face of the 
notice the condition complained of 
would clearly not constitute a viola¬ 
tion or imminent danger. 
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Commenters criticized the require¬ 
ment in the proposed rule that the 
name of the miners’ representative or 
any miners be omitted from the copy 
of the notice given to the operator, 
particularly since section 105(e) of the 
act prohibits discrimination on ac¬ 
count of the exercise of statutory 
rights. This requirement has been re¬ 
tained in the final rule since the act 
itself imposes the requirement as an 
added protection in order to encourage 
uninhibited miner participation in 
health and safety matters. 

Several comments were received sug¬ 
gesting that the response of the Secre¬ 
tary refusing to conduct an inspection 
or refusing to issue a citation or order 
under section 103(g)(1), which was 
called a "notice of no action taken" in 
the proposed rules, be renamed a 
"notice oi negative finding" in order 
not to mislead persons into believing 
that the Secretary merely ignored the 
notice. This suggestion has been 
adopted in §43.6. 

The proposed rules did not specify 
who would receive the notices of nega¬ 
tive findings or when such orders 
would be issued. It was suggested that 
copies should be served upon opera¬ 
tors immediately after a determina¬ 
tion is made. The final rules clarify 
these points. Section 43.6(c) states 
that the operator will receive a copy of 
the notice of negative finding. If a de¬ 
termination is made that no inspection 
is warranted, such notice and copies 
thereof will be issued "as soon as pos¬ 
sible" following such determination 
under § 43.6(a). Under § 43.6(b), if an 
inspection is made, the notice of nega¬ 
tive finding and any copies will be 
issued before the inspector leaves the 
mine premises. 

Commenters suggested that opera¬ 
tors should be entitled to receive 
copies of notifications of alleged viola¬ 
tions or imminent danger under sec¬ 
tion 103(g)(2) as well as under section 
103(g)(1). Under section 103(g)(2), the 
inspector is already on mine property 
and his investigation of a matter com¬ 
plained of by a miners’ representative 
or miner is merely an extension of his 
inspection activities already underway 
at the mine. The purpose served by 
the writing in these cases is to give the 
opportunity for later review if no cita¬ 
tion or order is issued. Under section 
103(g)(1), the inspector would not be 
on mine property if it were not for the 
notice given to him and the operator 
should be made aware of the reason 
for the inspector’s presence. 

Under the proposed rules, a request 
for informal review could be made 
orally as well as in writing. Com¬ 
menters stated that oral requests can 
often be misstated or misunderstood 
and may later be difficult to verify. 
MSHA believes that it is not unduly 
burdensome to require a request to be 
put in writing and agrees that this is 


necessary to avoid potential confusion. 
Therefore, § 43.7(b) of the final rule 
requires requests for informal review 
to be written. 

Commenters also suggested that the 
30-day period for requesting review 
was too lengthy. MSHA agrees that 
the issues surrounding a complaint of 
a violation or imminent danger must 
be quickly resolved and that expedi¬ 
tious action is in the best interests of 
all parties. Therefore, § 43.7(b) re¬ 
quires that the miners* representative 
or miner send a request for informal 
review within 10 days of the date the 
inspector refuses to issue a citation 
based upon the notice given to the in¬ 
spector. 

Finally, commenters criticized the 
proposed informal review procedures 
because they did not make provision 
for participation by the operator in 
the review process. Under the pro¬ 
posed procedures, the district manager 
would have had the authority, based 
solely on input from the miners’ repre¬ 
sentative or miner, to reverse the in¬ 
spector’s decision not to issue a cita¬ 
tion or order. In § 43.7(d) of the final 
rule, it is made clear that the district 
manager only has the authority to 
affirm the original decision or to 
direct another inspection. The district 
manager may not, on his own, reverse 
the inspector’s original decision not to 
issue a citation or order. If another in¬ 
spection is ordered and conducted, the 
operator will have available to him the 
same opportunities to discuss the al¬ 
leged violation or danger with the in¬ 
spector and to contest any citation or 
order issued that he has with respect 
to any other inspection. 

Following the final disposition of 
the request for informal review, a copy 
of the district manager's written state¬ 
ment of the reasons for that disposi¬ 
tion will be served on the operator, 
pursuant to § 43.7(d) of the final rule. 

Effective Date 

This rule becomes effective immedi¬ 
ately upon publication in the Federal 
Register. It is important to imple¬ 
ment, as quickly as possible, proce¬ 
dures for processing and responding to 
notices of hazardous conditions in 
order to ensure that miners and their 
representatives will be aware of and 
encouraged to exercise the opportuni¬ 
ty to report such conditions. This is a 
vital part of the overall effort of 
MSHA to promote and enforce health 
and safety in the Nation’s mines. 

Drafting Information 

The principal persons responsible 
for drafting this rule are Frank A. 
White, Office of Standards, Regula¬ 
tions and Variances, MSHA, Depart¬ 
ment of Labor, and Paul J. Compona- 
tion and Charles E. Luxmore, Division 
of Safety, Coal Mine Health and 
Safety, MSHA, Department of Labor. 
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Dated: June 23,1978. 

Robert B. Lagather, 
Assistant Secretary 
for Mine Safety and Health, 

In consideration of the foregoing dis¬ 
cussion of comments received, 30 CFR 
Chapter I is amended by adding a new 
Part 43 to Subchapter G, as set forth 
below: 

Subpart A—General 

See 

43.1 Definitions. 

43.2 General. 

43.3 Purpose and scope of this part. 

Subpart B —Special Inspections 

43.4 Requirements for giving notice. 

43.5 Action by the Secretary. 

43.6 Notice of negative finding. 

Subpart C—informal Review 

43.7 Informal review upon written notice 
given to an inspector on the mine prem¬ 
ises. 

43.8 Informal review upon the issuance of 
a notice of negative finding. 

Authority: Secs. 103(g) and 508 of the 
Federal Mine Safety and Health Act of 1977 
(Pub. L. 91-173, as amended by Pub. L. 95- 
164), and sec. 307 of the Federal Mine 
Safety and Health Amendments Act of 1977 
(Pub. L. 95-164). 

Subpart A—General 

§ 43.1 Definitions. 

For purposes of this part, 

“Act” means the Federal Mine 
Safety and Health Act of 1977, Pub. L. 
91-173, as amended by Pub. L. 95-164, 
and 

"Secretary" Means the Secretary of 
Labor or his designee. 

§ 43.2 General. 

(a) Under section 103(g)(1) of the 
act, a representative of miners, or 
where there is no such representative, 
a miner, who has reasonable grounds 
to believe that a violation of the act or 
a mandatory health or safety standard 
exists, or an imminent danger exists, 
has a right to obtain a special inspec¬ 
tion if he or she gives notice of such 
violation to the Secretary or his duly 
authorized representative. The notice 
shall be reduced to writing and signed 
by the miners* representative or 
miner, and a copy that does not reveal 
the name of the person giving the 
notice must be served on the operator 
no later than at the time of the in¬ 
spection. If the Secretary determines 
that a violation or danger does not 
exist, he must so notify the miners' 
representative or miner in writing. 

(b) Under section 103(g)(2) of the 
act, a representative of miners or, if 
there is no such representative, a 
miner, may notify in w r riting an au¬ 
thorized representative of the Secre¬ 
tary who is on mine premises prior to 
or during an inspection, of any viola¬ 
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tion or imminent danger w r hich he or 
she has reason to believe exists in the 
mine. There shall be procedures for 
the informal review of any refusal by 
the Secretary’s authorized representa¬ 
tive to issue a citation with respect to 
such alleged violation or danger, in¬ 
cluding notification to the miners’ rep¬ 
resentative or miner of the reasons for 
his disposition of the case. 

§ 43.3 Purpose and scope of this part. 

This part sets forth the procedures 
for giving notice to the Secretary 
under section 103(g)(1) of the act, for 
responding to such notices and for re¬ 
viewing refusals by authorized repre¬ 
sentatives of the Secretary to issue ci¬ 
tations or orders under section 103 
(g)(1) or (g)(2). Specifically, subpart B 
details the steps to be taken by a rep¬ 
resentative of miners or a miner in 
making a request for a special inspec¬ 
tion and by the Secretary in process¬ 
ing and taking action on such a re¬ 
quest under section 103(g)(1). Subpart 
C sets forth informal review proce¬ 
dures which a representative of miners 
or a miner may request under sections 
103 (g)(1) and (g)(2) w'here no citation 
or order is issued under those sections. 

Subpart B—Special Inspections 

§ 43.4 Requirements for giving notice. 

(a) A representative of miners or, 
where there is no such representative, 
a miner, who has reasonable grounds 
to believe that a violation of the act or 
a mandatory health or safety standard 
exists, or that an imminent danger 
exists, may obtain a special inspection 
by giving notice to the Secretary or 
any authorized representative of the 
Secretary of such violation or danger. 

(b) Any such notice shall set forth 
the alleged violation or imminent 
danger and the location of such viola¬ 
tion or danger and shall be reduced to 
a writing signed by the representative 
of miners or miner giving such notice. 

(c) A copy of such written notice 
shall be provided to the operator or 
his agent by the Secretary or his au¬ 
thorized representative no later than 
the time that the inspection begins. In 
addition, if the notice indicates that 
an imminent danger exists, the opera¬ 
tor or his agent shall be notified as 
quickly as possible of the alleged 
danger. The name of the person giving 
such notice and the names of any indi¬ 
vidual miners referred to therein shall 
not appear in the copy of the written 
notice or in a notification provided to 
the operator. 

§ 43.5 Action by the Secretary. 

(a) As soon as possible after the re¬ 
ceipt of a notice of alleged violation or 
imminent danger under this subpart, 
the Secretary or his authorized repre¬ 
sentative shall make a special inspec¬ 
tion to determine if a citation or with¬ 
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drawal order should be issued, unless 
on the face of the notice, the condi¬ 
tion complained of, even if it were 
found to exist, w'ould clearly not con¬ 
stitute a violation or imminent danger. 

(b) Where the Secretary or his au¬ 
thorized representative makes a spe¬ 
cial inspection under this subpart and 
finds a violation or imminent danger, a 
citation or withdrawal order, as appro¬ 
priate, shall be issued. 

§ 43.6 Notice of negative finding. 

(a) If it is determined that a special 
inspection is not warranted, a written 
notice of negative finding shall be 
issued as soon as possible following 
such determination. 

(b) If it is determined that an inspec¬ 
tion is warranted and upon such in¬ 
spection it is determined that neither 
a citation nor a withdrawal order 
should be issued for the alleged viola¬ 
tion or imminent danger, a written 
notice of negative finding shall be 
issued by the authorized representa¬ 
tive of the Secretary prior to leaving 
the mine premises. 

(c) Any notice of negative finding 
issued under this part shall be issued 
to the representative of miners or 
miner seeking the special inspection 
and a copy shall be served upon the 
operator. 

Subpart C—Informal Review 

§43.7 Informal review upon written 
notice given to an inspector on the 
mine premises. 

(a) A representative of miners or, 
where there is no such representative, 
a miner, who has reason to believe 
that a violation of the act or a manda¬ 
tory health or safety standard exists, 
or an imminent danger exists, may 
notify an authorized representative of 
the Secretary in writing prior to or 
during an inspection conducted by 
such representative of any violation of 
the act or mandatory health or safety 
standard or of any imminent danger 
which he or she has reason to believe 
exists in the mine being Inspected. 
Where the authorized representative 
or the Secretary refuses to issue a cita¬ 
tion or order with respect to.such al¬ 
leged violation or imminent danger, 
the representative of miners or miner 
may obtain review of such refusal in 
accordance with paragraphs (b) 
through (d) of this section. 

(b) A request for informal review 
shall be sent in writing to the appro¬ 
priate district manager within 10 days 
of the date of the refusal to issue a ci¬ 
tation or order and shall be accompa¬ 
nied by any supporting information 
the person requesting review wishes to 
submit. 

(c) After receipt of the request for 
informal review, the district manager 
or his agent may hold, at his or her 
discretion, an informal conference 
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where the person requesting review 
can present his views. 

(d) After review of all written and 
oral statements submitted, the district 
manager may either affirm the refusal 
to issue a citation or order or may 
direct that a new inspection be con¬ 
ducted with respect to the alleged vio¬ 
lation or imminent danger. The dis¬ 
trict manager shall furnish the person 
requesting review with a written state¬ 
ment of the reasons for his or her 
final disposition of the request as soon 
thereafter as possible. A copy of such 
statement shall be furnished the oper¬ 
ator. The district manager's determi¬ 
nation in the matter shall be final. 

$43.8 Informal review upon issuance of a 
notice of negative finding. 

A person to whom a notice of nega¬ 
tive finding has been issued pursuant 
to section 43.6 of this part may re¬ 
quest informal review of such finding 
in accordance with the provisions of 
section 43.7<bMd) of this subpart. 

[FR Doc. 78-18894 Filed 7-6-78; 8:45 ami 
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PART 44—RULES OF PRACTICE FOR 
PETITIONS FOR MODIFICATION OF 
MANDATORY SAFETY STANDARDS 

AGENCY: Mine Safety and Health 
Administration. Department of Labor. 

ACTION: Final rule. 

SUMMARY: These rules set forth pro¬ 
cedures for filing, processing, and de¬ 
ciding petitions filed under § 101(c) of 
the Federal Mine Safety and Health 
Act of 1977 (act) for modifying appli¬ 
cation of any mandatory safety stand¬ 
ard to a coal or other mine. The act 
permits the Secretary to grant peti¬ 
tions for modification if he determines 
that the result of the modification will 
meet certain criteria. The Secretary 
promulgates the rule below to govern 
the petition and determination proce¬ 
dure. 

EFFECTIVE DATE: July 7, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank A. White, Room 831, Ballston 
Tower No. 3, 4015 Wilson Boulevard, 
Arlington, Va. 22203, 703-235-1385. 

SUPPLEMENTARY INFORMATION: 

L Discussion of Final Rule 

Under this final rule, operators of 
coal, metal, and nonmetal mines and 
representatives of miners at these 
mines may petition the Assistant Sec¬ 
retary for Mine Safety and Health of 
the Mine Safety and Health Adminis¬ 
tration (MSHA) to modify the applica¬ 
tion of a mandatory mine safety 
standard to one or more mines. The 
petition may be granted if it is deter¬ 
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mined that a proposed alternative to a 
standard will provide equal protection 
to miners or that application of the 
standard would result in less safety 
protection to miners. Upon receipt of a 
petition, notice that a petition has 
been filed will be published in the Fed¬ 
eral Register, and the appropriate 
Administrator for Mine Safety and 
Health will investigate the merits of 
the petition and issue a proposed deci¬ 
sion. A proposed decision will become 
final within 30 days of its service, 
unless a hearing is requested on the 
decision. 

If a hearing is requested, the matter 
will be referred to the Chief Adminis¬ 
trative Law Judge, Department of 
Labor. An administrative law judge of 
the Department of Labor will preside 
over any hearing, which will be sub¬ 
ject to 5 U.S.C. 554, 556, and 557. The 
administrative law judge will issue an 
initial decision on the merits of the pe¬ 
tition. which will become final unless 
appealed to the Assistant Secretary 
within 30 days of service. Only a deci¬ 
sion of the Assistant Secretary is a 
final agency action for the purposes of 
judicial review under 5 U.S.C. 701-706. 

Under this rule, a petition to revoke 
a granted petition for modification on 
the grounds that the bases for the 
grant no longer exist is filed with the 
Chief Administrative Law Judge and is 
subject to the same hearing and 
appeal procedures as a petition for 
modification. 

II. Applicability 

This rule applies to petitions for 
modification filed on or after March 9, 
1978. It also applies to petitions for 
modification of safety standards pend¬ 
ing before the Office of Hearings and 
Appeals, U.S. Department of the Inte¬ 
rior, as of March 9, 1978. 

This rule applies only to petitions 
for modification of mandatory safety 
standards. The Federal Mine Safety 
and Health Act of 1977 does not au¬ 
thorize the Secretary to modify the 
applicability of any mandatory health 
standard. 

III. Replacement and Revocation of 

Existing Rules; Validity of Grant¬ 
ed Modifications and Variances 

This rule replaces the provisions of 
43 CFR 4.550, 4.551, and 4.552, which 
governed petitions for modification of 
mandatory coal mine safety standards, 
and revokes section .24, 30 CFR Parts 
55 and 56, and sections .24 and .25 of 
30 CFR Part 57, which governed var¬ 
iances from mandatory metal and non- 
metal mine standards. 

Section 301(c)(2) of the act states 
that all orders, decisions, and determi¬ 
nations granted in the exercise of 
functions transferred to the Secretary 
of Labor which are in effect on March 
9, 1978, remain effective unless modi¬ 
fied or revoked as set forth in section 
301(c)(2). 


Therefore, any petition for modifica¬ 
tion of the applicability of any manda¬ 
tory safety standard to a coal mine 
and any variance from a mandatory 
safety standard granted by the Secre¬ 
tary of the Interior, Mining Enforce¬ 
ment and Safety Administration 
(MESA), Department of the Interior, 
or granted, with MESA’s concurrence, 
by the mine safety and health agency 
of a State which was a party to a State 
Plan Agreement under section 16 of 
the Federal Metal and Nonmetallic 
Mine Safety Act, Pub. L. 89-577, will 
remain effective according to its terms 
unless modified or revoked. 

IV. Rulemaking Procedure 

Although this rule pertains to 
agency procedures and is exempt 
under 5 U.S.C. 553(b)(A) from notice 
and comment requirements, the Secre¬ 
tary published the proposed rule and 
gave interested persons an opportuni¬ 
ty to comment on it. The proposed 
rule appeared in the Federal Register 
of March 3, 1978, at pages 9114-9119. 
Interested persons were given 30 days 
to submit comments. As a result of re¬ 
quests, the comment period was ex¬ 
tended to May 3, 1978 (43 FR 14691). 
Numerous comments have been re¬ 
ceived and reviewed, and the major 
ones are discussed below. 

V. Discussion of Major Comments 

Several people suggested that provi¬ 
sions be added for temporary relief 
before a decision on the petition for 
modification is rendered. They pointed 
out, and MSHA agrees, that there may 
be situations in which enforcement of 
a safety standard pending considera¬ 
tion of a petition for modification 
would be likely to diminish the safety 
of miners. Therefore, provisions for 
temporary relief have been added, at 
§44.16. 

The suggestion was made that a pro¬ 
cedure be added for expediting consid¬ 
eration of petitions. It was pointed out 
that particular circumstances might 
call for speed to protect miners' safety 
and that provisions for expedited con¬ 
sideration followed under the Federal 
Coal Mine Health and Safety Act of 
1969 (Coal Act) worked well, with no 
history of abuse. MSHA finds these ar¬ 
guments persuasive and has. there¬ 
fore, provided for expedited considera¬ 
tion of petitions. Such consideration is 
obtainable through the provisions for 
interim relief found in §§ 44.16(1) and 
44.50(b)(10). 

A number of commenters wanted a 
requirement added that decisions be 
rendered within a stated time limit. 
Petitions for modification are of high 
priority and will be considered within 
MSHA as promptly as possible. MSHA 
acknowledges that there have been 
delays in the past in the processing of 
petitions under section 301(c) of the 
Coal Act and is in the process of estab- 
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lishing a more efficient system under 
the new act, which will include specific 
time frames for investigation and 
closer monitoring of the progress of 
each case. However, it is not consid¬ 
ered practical, before MSHA has expe¬ 
rience with processing petitions under 
these regulations, to create by regula¬ 
tion binding time limitations for ren¬ 
dering decisions. 

Three comments were received 
asking for a public hearing on the pro¬ 
posed rule. The comments received 
concerning proposed Part 44 were in 
most cases very detailed and thorough. 
The 60-day comment period has pro¬ 
vided sufficient time for response by 
all segments of the mining industry. 
The Secretary has had to weigh the 
potential additional advantages of 
holding a public hearing against the 
need to implement the process for 
modification of mandatory safety 
standards. To hold a public hearing 
would considerably lengthen the rule- 
making process. MSHA has been re¬ 
ceiving petitions for modification 
under the new act since March 9, 1978, 
and has a backlog of petitions received 
before the new act went into effect. 
Until rules are adopted for processing 
and deciding the petitions, MSHA is 
unable to reduce the inventory of old 
petitions or decide new ones. There¬ 
fore, on balance, the Secretary has de¬ 
cided not to hold a public hearing. 

One commenter would have the Sec¬ 
retary delegate his authority to act on 
petitions for modification to the Fed¬ 
eral Mine Safety and Health Review 
Commission. Even if such delegation 
were advisable, the Secretary does not 
have the power to alter by regulation 
the procedure legislated by Congress. 

The suggestion was made that guide¬ 
lines be included for determining who 
may be a party. Since petitions for 
modification involve important consid¬ 
erations of miner safety, the regula¬ 
tions provide opportunity for partici¬ 
pation by all persons interested in the 
outcome of a petition. Section 44.3 
provides that mine operators, repre¬ 
sentatives of miners, and MSHA shall 
be parties and that other persons may 
acquire party status if they are inter¬ 
ested in the outcome. The enumera¬ 
tion in § 44.3 of who may be a party is 
sufficiently clear, and additional 
guidelines are not necessary. 

It was suggested that a “representa¬ 
tive of miners” be defined as a person 
who represents the “majority of 
miners,” rather than “two or more 
miners.” as stated in the proposed reg¬ 
ulation. “Representative of miners” is 
the subject of proposed regulations in 
30 CFR Part 40 (43 FR 9108. et seq.). 
The issue of whether the term should 
be limited to a person who represents 
the “majority” Is considered at length 
in the preamble to the final regula¬ 
tions for Part 40. The term has not 
been changed in these regulations for 
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the reasons expressed in that pream¬ 
ble. 

Several people suggested that some 
retroactive effect be given approved 
petitions for modification. There may 
be instances in which operations con¬ 
ducted in good faith have been the 
subject of sanctions under the act. but 
have later been approved through the 
modification procedure. It was pointed 
out that under some circumstances, 
e.g., where the operator was unable to 
comply with the standard, his alter¬ 
nate procedure increased miners' 
safety, and the procedure was later 
the subject of a successful petition for 
modification, it may be Inappropriate 
to penalize the operator without 
giving consideration to the fact that 
the petition was approved. Persuaded 
by this reasoning, MSHA has provided 
that the granting of a modification is 
to be considered as a factor in resolu¬ 
tion of any enforcement action previ¬ 
ously initiated for a claimed violation 
of the subsequently modified stand¬ 
ard. 

A suggestion was made that all 
modifications be reviewed annually by 
MSHA. Periodic review can be pro¬ 
vided in appropriate cases by a re¬ 
quirement in the order of modification 
that the modification be reviewed on a 
stated date. Review can also be accom¬ 
plished by use of procedures for revo¬ 
cation of modification, at § 44.52. 

One person pointed out that there 
was no statement of when service of 
certain documents was complete. 
Without such a statement, time for re¬ 
sponse to all documents after the 
original petition was ambiguous. 
Therefore, § 44.6(e) has been added to 
provide that service is complete upon 
mailing. 

A suggestion that the mine operator 
be required to post petitions at the 
mine has been followed for mines that 
do not have a representative of 
miners. The posting requirement ap¬ 
pears at § 44.9. The requirement is not 
extended to mines with a representa¬ 
tive of miners because the rights of 
miners at such mines to informed par¬ 
ticipation is protected under §§44.3 
and 44.6, which require service of peti¬ 
tions upon the representative. MSHA 
is reluctant to impose an additional 
posting requirement when it does not 
appear necessary. 

Some commenters wanted the pro¬ 
posed regulations changed to permit 
petitioners to include in one petition 
requests for modification of more than 
one safety standard. MSHA’s experi¬ 
ence in handling petitions for modifi¬ 
cation under the Coal Act has led to 
the conclusion that issues are better 
clarified for investigation if a separate 
petition is submitted for each safety 
standard. If joint consideration is ap¬ 
propriate, this can be accomplished by 
consolidation by the Administrator, 
administrative law judge, or Assistant 
Secretary. 
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One commenter suggested that peti¬ 
tioners be permitted to include more 
than one mine in a single petition if 
“substantially similar” issues of law 
and fact exist, instead of if “identical” 
issues exist, as the proposed regula¬ 
tions required. After consideration of 
this suggestion, MSHA has concluded 
that the strict standard of identity of 
issues of law and fact better serves 
protection of miners and administra¬ 
tive convenience. The original require¬ 
ment has, therefore, been retained. 

One commenter would forbid peti¬ 
tioners from'ever including more than 
one mine in a single petition. Such a 
prohibition is not required by the act. 
and MSHA concludes, based upon its 
experience with petitions for modifica¬ 
tion. that such a prohibition would not 
further ensure miner safety, as long as 
including more than one mine is limit¬ 
ed to instances in which the different 
mines have identical issues of law and 
fact. 

A number of people suggested that 
the period for filing a request for 
hearing on a proposed decision be 
lengthened. They pointed out that 
enough time should be allowed for re¬ 
ferral of petitions from a company's 
central office to a mine site that may 
be distant and dependent upon slow 
mail delivery. Their suggestion is well 
taken and. accordingly, the period 
stated in §§44.13 and 44.14 has been 
lengthened to 30 days. 

One commenter, concerned about 
the short time for filing a request for 
hearing, suggested that service of a 
proposed decision be complete upon 
receipt, rather than upon mailing, as 
the proposed rule provided. This con¬ 
cern has been addressed by enlarging 
the time for filing a request for hear¬ 
ing to 30 days. 

The suggestion was made that a pe¬ 
titioner be permitted to request a 
hearing when he files his petition. 
Since a case may be decided in peti¬ 
tioner's favor, he cannot know at time 
of filing whether he will need a hear¬ 
ing. Therefore, there is no need for 
him to request a hearing when he files 
his petition. Such a request would 
create unnecessary paper work by pre¬ 
senting a petition to an administrative 
law judge before it is ripe for consider¬ 
ation. 

It was suggested that a provision be 
added forbidding ex parte communica¬ 
tion. The proposed regulation forbade 
administrative law judges from ex 
parte consultation. MSHA has con¬ 
cluded that a broader statement is 
needed, and §44.9 has been added to 
forbid administrative law judges and 
their agents or employees, parties, in- 
tervenors. representatives, or other in¬ 
terested persons from engaging in ex 
parte communication. Proposed 
§ 44.22(b) has been deleted. 

A number of people suggested that 
proposed provisions on depositions be 
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changed to conform more closely to 
the Federal Rules of Civil Procedure. 
Specifically, they suggested that the 
taking of depositions be a matter of 
right, not judicial discretion, and that 
restrictions on use of depositions con¬ 
tained in proposed paragraph 44.25(d) 
be eliminated. After consideration of 
these suggestions, MSHA has conclud¬ 
ed that the approach to depositions 
taken by the Federal Rules better 
serves the goals of economical use of 
agency resources, speedy discovery, 
and full and fair disclosure and use of 
relevant facts than the more restric¬ 
tive approach that was proposed. 
Therefore, §44.25 has been revised to 
allow taking of depositions by right 
and to eliminate certain restrictions 
on use of depositions. 

One person suggested that a defini¬ 
tion of “unavailability” be added to 
avoid hearings based primarily on de¬ 
positions. The discovery rules of the 
Federal Rules of Civil Procedure apply 
and sufficiently define “unavailabi¬ 
lity” to avoid hearings by deposition. 

It was suggested that issuance of 
subpoenas be made automatic, rather 
than discretionary. This suggestion 
has been followed for more economical 
use of agency resources and conform¬ 
ity to the Federal Rules of Civil Proce¬ 
dure. To prevent abuse, however, pro¬ 
cedures to quash have been added, and 
approval by an administrative law 
judge is required for subpoenas issued 
3 days or less before the hearing. 
These new provisions appear at § 44.26. 

It was suggested that 20 days, in¬ 
stead of the proposed 10, be permitted 
for filing oppositions to motions. En¬ 
largement of the response time would 
be too likely to lead to long delays. 
Therefore, no change has been made 
in the 10-day period. 

One person pointed out that pro¬ 
posed § 44.30(b) failed to state what 
burden of proof is required. To avoid 
ambiguity, the final regulation states 
that the petitioner has the burden of 
proving his case by a preponderance of 
the evidence. 

One person asked that the time for 
filing proposed findings of fact, con¬ 
clusions of law, and rule or order be 
enlarged. The time for such filing is 
set by the administrative law judge 
after consultation with the parties. 
The proposed rule limits the judge’s 
discretion. He cannot give the parties 
less than 20 days to submit their pro¬ 
posals. There is no indication in 
MSIIA’s experience or in the experi¬ 
ence of the Office of the Solicitor, De¬ 
partment of Labor, to indicate that a 
more extensive limitation on the 
judge’s discretion is required. 

Several people suggested that a pro¬ 
vision be added permitting a petitioner 
to get a temporary order implement¬ 
ing a decision being appealed. There 
may be situations in which enforce¬ 
ment of a safety standard pending 
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appeal would be likely to diminish the 
safety of miners. Therefore, provisions 
for a temporary order have been 
added at § 44.50(b). 

One person suggested that proposed 
§ 44.51 be changed to state that a deci¬ 
sion of an administrative law judge 
that becomes final for lack of appeal 
be final agency action for purposes of 
judicial review. Because the purpose of 
this section is to require parties to ex¬ 
haust administrative remedies, includ¬ 
ing appeal, before appealing to Feder¬ 
al court, the suggestion has not been 
followed. The language of the section 
has been clarified to indicate that the 
only final agency action for purposes 
of judicial review is the decision of the 
Assistant Secretary. 

VI. Other Changes 

Editorial changes have been made, 
but the only editorial change of note 
is substitution of “Administrator” 
wherever “Assistant Administrator” 
appeared. This reflects changes in 
MSHA’s organizational structure. In 
§ 44.2, two paragraphs have been 
added to clarify the standard used to 
evaluate petitions and the time deci¬ 
sions on petitions become effective. 
Sections 44.32 and 44.33(a) of this part 
have been changed to provide 30 days 
for appeal of an administrative law 
judge’s decision, rather than 20 days. 
The time was enlarged to conform to 
the time allowed for appeal of an Ad¬ 
ministrator’s proposed decision. 

VII. Effective Date 

Because this rule advises the public 
of MSHA’s procedure and practice, the 
requirement that a rule be published 
30 days before it becomes effective 
.does not apply. This rule will take 
effect upon publication, because of the 
need to begin immediately to reduce 
the inventory of old petitions and 
start processing new ones. 

VIII. Drafting Information 

The principal persons responsible 
for drafting this rule are: Thomas A. 
Mascolino, Counsel for Administrative 
Litigation and Judith N. Macaluso, At¬ 
torney-Advisor, Division of Mine 
Safety and Health, Office of the So¬ 
licitor, Department of Labor. 

Dated: June 23, 1978. 

Robert B. Lagather, 
Assistant Secretary 
for Mine Safety and Health. 

1. In 30 CFR, section .24 of Parts 55 
and 56 is r evok ed. 

2. In 30 CFR. sections .24 and .25 of 
Part 57 are revoked. 

3. 30 CFR Chapter I is amended by 
adding a new Part 44 to Subchapter G, 
as set forth below: 

Subport A—G«n«rol 

Sec. 

44.1 Scope and construction. 

44.2 Definitions. 


44.3 Parties. 

44.4 Standard of evaluation of petitions: 
effect of petitions granted. 

44.5 Notice of a granted petition for modi¬ 
fication. 

44.6 Service. 

44.7 Transfer of pending petitions for 
modification. 

44.8 Ex parte communication. 

44.9 Posting of petition. 

Subport B—Initial Procedure for Petition* for 
Modifkotion 

44.10 Filing of petition; service. 

44.11 Contents of petition. 

44.12 Procedure for public notice of peti¬ 
tion received. 

44.13 Proposed decision. 

44.14 Request for hearing. 

44.15 Referral to Chief Administrative Law 
Judge. 

44.16 Application for interim relief. 

Subport C—Hearings 

44.20 Designation of administrative law 
judge. 

44.21 Filing and form of documents. 

44.22 Administrative law judges; powers 
and duties. 

44.23 Prehearing conferences. 

44.24 Discovery. 

44.25 Depositions. 

44.26 Subpoenas: witness fees. 

44.27 Consent findings and rules or orders. 

44.28 Notice of hearing. 

44.29 Motions. 

44.30 Hearing procedures. 

44.31 Proposed findings of fact, conclu¬ 
sions, and orders. 

44.32 Initial decision. 

44.33 Departmental review. 

44.34 Transmission of record. 

44.35 Decision of the Assistant Secretary. 

Subport D—Summary Dodtion* 

44.40 Motion for summary decision. 

44.41 Summary decision. 

Subport E—Effoct of Initiol Decision 

44.50 Effect of appeal on decision; applica¬ 
tion for relief pending appeal. 

44.51 Finality for purposes of judicial 
review. 

44.52 Revocation of modification. 

Authority: This Part 44 is issued under 
§§ 101(c) and 508 of the Federal Mine Safety 
and Health Act of 1977. Pub. L 91-173, as 
amended by Pub. L. 95-164; and under sec¬ 
tion 301(c)(3) of the Federal Mine Safety 
and Health Amendments Act of 1977, Pub. 
L. 95-164. 

Subpart A—General 

§ 44.1 Scope and construction. 

(a) The procedures and rules of prac¬ 
tice set forth in this part shall govern 
petitions for modification of the appli¬ 
cation of mandatory safety standards 
filed under section 101(c) of the act 
and, to the extent applicable, pending 
petitions for modification initially 
filed with the Office of Hearings and 
Appeals of the Department of the In¬ 
terior. 

(b) These rules shall be liberally con¬ 
strued to carry out the purpose of the 
Act by assuring adequate protection of 
miners and to secure just and prompt 
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determination of all proceedings con¬ 
sistent with adequate consideration of 
the issues involved. 

§ 44.2 Definitions. 

As used in this part, unless the con¬ 
text clearly requires otherwise, the 
term— 

(a) “Act’' means the Federal Mine 
Safety and Health Act of 1977, Pub. L. 
91-173, as amended by Pub. L. 95-164. 

<b) “Secretary," “operator," “agent," 
“person." “miner," and “coal or other 
mine," have the meanings set forth in 
section 3 of the act. 

(c) “Assistant Secretary" means the 
Assistant Secretary of Labor for Mine 
Safety and Health. 

(d) “Administrative law judge" 
means an administrative law judge of 
the Department of Labor appointed 
under section 3105 of title 5 of the 
United States Code. 

(e) “Representative of miners" 
means a person or organization desig¬ 
nated by two or more miners to act as 
their representative for purposes of 
the act and who is in compliance with 
30 CFR Part 40. 

(f) “Pending petitions for modifica¬ 
tion" means proceedings initially filed 
with the Department of the Interior 
under section 301(c) of the Federal 
Coal Mine Health and Safety Act of 
1969 prior to March 9. 1978, and in 
which there had not been a final de¬ 
partmental decision as of March 9. 
1978. 

§ 44.3 Parties. 

Parties to proceedings under this 
part shall include the Mine Safety and 
Health Administration, the operator 
of the mine, and any representative of 
the miners in the affected mine. Any 
other person claiming a right of par¬ 
ticipation as an interested party in a 
proceeding may become a party upon 
application to the Assistant Secretary 
and the granting of such application. 
After referral of a petition to the 
Chief Administrative Law Judge, all 
applications for status as a party shall 
be made to the Chief Administrative 
Law Judge for his disposition. 

§ 44.4 Standard of evaluation of petitions; 
effect of petitions granted. 

(a) A petition for modification of ap¬ 
plication of a mandatory safety stand¬ 
ard may be granted upon a determina¬ 
tion that— 

(1) an alternative method of achiev¬ 
ing the result of the standard exists 
that will at all times guarantee no less 
than the same measure of protection 
afforded by the standard, or 

(2) application of the standard will 
result in a diminution of safety to the 
miners. 

(b) Except as may be provided in 
§44.50 of this part for relief pending 
appeal, a decision by an Administrator 
or an administrative law judge grant¬ 
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ing or denying a petition for modifica¬ 
tion shall not be effective until time 
for appeal has expired under § 44.14 or 
§ 44.33 of this part, as appropriate. 

(c) All petitions for modification 
granted pursuant to this part shall 
have only future effect; Provided , 
That the granting of the modification 
under this part shall be considered as 
a factor in the resolution of any en¬ 
forcement action previously initiated 
for claimed ’ violation of the subse¬ 
quently modified mandatory safety 
standard. Orders granting petitions 
for modification may contain special 
terms and conditions to assure ade¬ 
quate protection to miners. The modi¬ 
fication. together with any conditions, 
shall have the same effect as a manda¬ 
tory safety standard. 

§44.5 Notice of a granted petition for 
modification. 

(a) Every final action granting a pe¬ 
tition for modification under this part 
shall be published in the Federal Reg¬ 
ister. Every such final action pub¬ 
lished shall specify the statutory 
grounds upon which the modification 
is based and a summary of the facts 
which warranted the modification. 

(b) Every final action or a summary 
thereof granting a petition for modifi¬ 
cation under this part shall be posted 
by the operator on the mine bulletin 
board at the affected mine and shall 
remain posted as long as the modifica¬ 
tion is effective. If a summary of the 
final action is posted on the mine bul¬ 
letin board, a copy of the full decision 
shall be kept at the affected mine 
office and made available to the 
miners. 

§ 44.6 Service. 

(a) Copies of all documents filed in 
any proceeding described in this part 
and copies of all notices pertinent to 
such proceeding shall be served by the 
filing party on all other persons made 
parties to the proceeding under § 44.3. 
If a request for hearing has been filed 
by any party, a copy of all subsequent 
documents filed shall be served upon 
the Mine Safety and Health Adminis¬ 
tration through its representative, the 
Office of the Solicitor, Department of 
Labor. 

(b) Provisions for service of requests 
for expedited proceedings are stated in 
§§44.16(i) and 44.50(b) (10) of this 
part. All other documents filed subse¬ 
quent to a petition for modification 
may be served personally or by first- 
class mail to the last known address of 
the party. 

(c) Whenever a party is represented 
by an attorney who has signed any 
document filed on behalf of such 
party or otherwise entered an appear¬ 
ance on behalf of such party, service 
thereafter shall be made upon the at¬ 
torney. 

(d) Any party filing a petition for 
modification under these rules shall 
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file proof of service in the form of a 
return receipt where service is by reg¬ 
istered or certified mail or an acknowl¬ 
edgment by the party served or a veri¬ 
fied return where service is made per¬ 
sonally. A certificate of service shall 
accompany all other documents filed 
by a party under these rules. 

(e) Except as otherwise provided in 
§44.10 of this part for petitions for 
modification and in §§ 44.16(0 and 
44.50(b)(10) of this part for expedited 
proceedings, service by mail shall be 
complete upon mailing. 

(f) Whenever a party has the right 
or is required to do some act within a 
prescribed period after the service of a 
document or other material upon him 
and the document or other material is 
served upon him by mail, three days 
shall be added to the prescribed 
period; Provided, That specific provi¬ 
sion may. for good cause, be made oth¬ 
erwise by an order of an administra¬ 
tive law judge or the Assistant Secre¬ 
tary in a particular proceeding pend¬ 
ing before that person. 

§ 44.7 Transfer of pending petitions for 
modification. 

(a) On March 9. 1978, all petitions 
pending before the Office of Hearings 
and Appeals of the Department of the 
Interior are transferred to the Depart¬ 
ment of Labor as provided herein. All 
transferred cases shall be subject to 
the regulations of this part, as applica¬ 
ble. 

(b) Where an investigation report 
and amended answer have been filed, 
the case is transferred to the docket of 
the Chief Administrative Law Judge, 
Department of Labor, for further pro¬ 
ceedings. 

(c) Where an investigation report 
has not been filed, the case is trans¬ 
ferred to the appropriate Administra¬ 
tor, Mine Safety and Health Adminis¬ 
tration, for a proposed decision and 
order pursuant to these regulations. 

§ 44.8 Ex parte communication. 

There shall be no ex parte communi¬ 
cation with respect to the merits of 
any case not concluded between the 
administrative law judge, including 
any employee or agent of the adminis¬ 
trative law judge, and any of the par¬ 
ties, intervenors, representatives, or 
other interested persons. 

§ 44.9 Posting of petition. 

An operator of a mine for which 
there is no representative of miners 
shall post a copy of each petition con¬ 
cerning the mine on the mine bulletin 
board and shall maintain the posting 
until a ruling on the petition becomes 
final. 

Subpart B—Initial Procedure for 
Petitions for Modification 

§ 44.10 Filing of petition; service. 

A petition under section 101(c) of 
the act for modification of the applica- 
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tion of a mandatory safety standard 
may be filed only by the operator of 
the affected mine or any representa¬ 
tive of the miners at such mine. All pe¬ 
titions must be in writing and must be 
filed with the Assistant Secretary of 
Labor for Mine Safety and Health, 
U.S. Department of Labor, 4015 
Wilson Boulevard. Arlington, Va. 
22203. If the petition is filed by a mine 
operator, a copy of the petition shall 
be served by the mine operator upon a 
representative of miners at the affect¬ 
ed mine. If the petition is filed by a 
representative of the miners, a copy of 
the petition shall be served by the rep¬ 
resentative of miners upon the mine 
operator. Service shall be accom¬ 
plished personally or by registered or 
certified mail, return receipt request¬ 
ed. 

§44.11 Contents of petition. 

(a) A petition for modification filed 
pursuant to section 44.10 shall con¬ 
tain: 

(1) The name and address of the pe¬ 
titioner. 

(2) The mailing address and mine 
identification number of the mine or 
mines affected. 

(3) The mandatory safety standard 
to which the petition is directed. 

(4) A concise statement of the modi¬ 
fication requested, and whether the 
petitioner proposes to establish an al¬ 
ternate method in lieu of the manda¬ 
tory safety standard or alleges that 
application of the standard will result 
in diminution of safety to the miners 
affected or requests relief based on 
both grounds. 

(5) A detailed statement of the facts 
the petitioner would show to establish 
the grounds upon which it is claimed a 
modification is warranted. 

(6) Identification of any representa¬ 
tive of the miners at the affected 
mine, if the petitioner is a mine opera¬ 
tor. 

(b) A petition for modification shall 
not include a request for modification 
of the application of more than one 
mandatory safety standard. A petition 
for modification shall not request 
relief for more than one operator. 
However, an operator may file a peti¬ 
tion for modification pertaining to 
more than one mine where it can be 
shown that identical issues of law and 
fact exist as to the petition for each 
mine. 

§ 44.12 Procedure for public notice of pe¬ 
tition received. 

(a) Promptly upon receipt of a peti¬ 
tion for modification, the Mine Safety 
and Health Administration will give 
notice of the petition to each known 
representative of miners or the opera¬ 
tor of the affected mine, as appropri¬ 
ate, and shall publish notice of the pe¬ 
tition in the Federal Register. 

(b) The Federal Register notice 
shall contain a statement that the pe¬ 
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tition has been filed, identify the peti¬ 
tioner and the mine or mines to which 
the petition relates, cite the manda¬ 
tory safety standard for which modifi¬ 
cation is sought, describe the request¬ 
ed relief, and summarize the facts 
claimed by petitioner to warrant the 
requested modification. 

(c) All such notices shall advise in¬ 
terested parties that they may. within 
30 days from the date of publication in 
the Federal Register, in writing, com¬ 
ment upon or provide information rel¬ 
ative to the proposed modification. 

§ 44.13 Proposed decision. 

Upon receipt of a petition for modi¬ 
fication, the Mine Safety and Health 
Administration shall cause an investi¬ 
gation to be made as to the merits of 
the petition. As soon thereafter as is 
practicable, the appropriate Adminis¬ 
trator shall make a proposed decision 
and order based upon all available in¬ 
formation, including the results of the 
investigation. The proposed decision 
and order shall be served on all parties 
to the proceeding. The proposed deci¬ 
sion shall become final upon the 30th 
day after service thereof, unless a re¬ 
quest for hearing has been filed with 
the appropriate Administrator, as pro¬ 
vided in § 44.14 of this part. Service of 
the proposed decision is complete 
upon mailing. 

§ 44.14 Request for hearing 

A request for hearing filed in accord¬ 
ance with §44.13 of this part must be 
filed within 30 days after service of 
the proposed decision and shall in¬ 
clude: 

(a) A concise summary of position on 
the issues of fact or law desired to be 
raised by the party requesting the 
hearing, including specific objections 
to the proposed decision. A party 
other than petitioner who has request¬ 
ed a hearing shall also comment upon 
all issues of fact or law presented in 
the petition, and 

(b) An indication of a desired hear¬ 
ing site. 

§44.15 Referral to Chief Administrative 
Law Judge. 

Upon receipt of a request for hear¬ 
ing as provided in §44.14 of this part 
or upon his own Initiative, the appro¬ 
priate Administrator shall refer to the 
Chief Administrative Law Judge the 
original petition, the proposed deci¬ 
sion and order, all information upon 
which the proposed decision was 
based, any written request for a hear¬ 
ing on the petition filed, and any 
other written comments or informa¬ 
tion received and considered in making 
the proposed decision. 

§ 44.16 Application for interim relief. 

(a) Time for filing. An application 
for interim relief from enforcement of 
a mandatory safety standard may be 


filed at any time before a final depart¬ 
mental decision on the petition for 
modification to which the application 
relates. 

(b) With whom filed If a hearing is 
pending on the petition for modifica¬ 
tion, the application shall be filed with 
and decided by the administrative law 
judge assigned or the Chief Adminis¬ 
trative Law Judge if assignment has 
not been made. If the petition is pend¬ 
ing before an Administrator or the As¬ 
sistant Secretary, the application shall 
be filed with and decided by the Ad¬ 
ministrator or Assistant Secretary, as 
appropriate. 

(c) Appeal to administrative law 
judge. If the application for interim 
relief is denied by an Administrator, 
the applicant may request, within 15 
days of the denial, a hearing on the 
application. The request shall be ad¬ 
dressed to the Administrator and shall 
be referred by him to the Chief Ad¬ 
ministrative Law Judge for hearing 
and decision by an administrative law 
judge. 

(d) Contents of application. An ap¬ 
plication for interim relief shall 
comply with applicable general re¬ 
quirements of this part, state the spe¬ 
cific relief requested, and state how 
the applicant meets the criteria set 
forth in paragraph (e) of this section. 

(e) Criteria. Before interim relief is 
granted, the applicant must clearly 
show that (1) the petition seeking 
modification has been filed in good 
faith, and the applicant is not using 
the proceeding solely to postpone or 
avoid abatement; (2) the requested 
relief will not adversely affect the 
health or safety of miners in the af¬ 
fected mine; and (3) there is a substan¬ 
tial likelihood that the decision on the 
merits of the petition for modification 
will be favorable to the applicant. 

<f) Response. All parties to the pro¬ 
ceeding in which the application is 
filed shall have 3 days from date of re¬ 
ceipt of the application to file a writ¬ 
ten response. 

(g) Evidence. An application for tem¬ 
porary relief or response thereto may 
be supported by affidavits or other evi¬ 
dentiary matter. 

(h) Hearing. The Administrator, As¬ 
sistant Secretary, or administrative 
law judge may order that a hearing be 
held on any of the issues raised in the 
application. 

(i) Expedited proceedings. A party 
may request that the decision on in¬ 
terim relief be expedited. The request 
shall be in WTiting, addressed to the 
person designated in paragraph (b) of 
this section, and accompanied by sup¬ 
porting documents that establish the 
party's claim of exigent circumstances 
warranting expedited proceedings. 
Service of such requests, where possi¬ 
ble. shall be by personal delivery to all 
parties; otherwise, service shall be by 
telegram followed by registered or cer- 
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tified mall. Parties shall have 3 days 
from receipt of the request to file a re¬ 
sponse. The official considering the re¬ 
quest may order that a hearing be 
held on any of the issues raised in the 
request. The official may order expe¬ 
dited proceedings, including expedited 
schedules for pleadings, prehearing 
conference, and hearing, as he consid¬ 
ers appropriate, provided that a hear¬ 
ing on the merits of the application 
for modification of a mandatory safety 
standard shall not be scheduled with 
less than 5 days’ notice to the parties, 
unless all parties to the proceeding 
consent to an earlier hearing. 

Subpart C—Hearings 1 

§44.20 Designation of administrative law 
judge. 

Upon receipt of a request for hear¬ 
ing in a petition for modification pro¬ 
ceeding, the Chief Administrative Law 
Judge shall designate an administra¬ 
tive law judge appointed under section 
3105 of title 5 of the United States 
Code to preside over the hearing. 

§44.21 Filing and form of documents. 

(a) Where to file. After a petition has 
been referred to the Office of the 
Chief Administrative Law Judge, the 
parties will be notified of the name 
and address of the administrative law 
judge assigned to the case. All further 
documents shall be filed with the ad¬ 
ministrative law judge at the address 
designated or with the Chief Adminis¬ 
trative Law Judge, if the assignment 
has not been made. While the petition 
is before the Assistant Secretary at 
any stage of the proceeding, all docu¬ 
ments should be filed with the Assist¬ 
ant Secretary of Labor for Mine 
Safety and Health. 4015 Wilson Boule¬ 
vard, Arlington. Va. 22203. 

(b) Caption, title and signature. (1) 
The documents filed in any proceeding 
under this part shall be captioned in 
the name of the operator of the mine 
to which the proceeding relates and in 
the name of the mine or mines affect¬ 
ed. After a docket number has been as¬ 
signed to the proceeding by the Office 
of the Chief Administrative Law 
Judge, the caption shall contain such 
docket number. 

(2) After the caption each such doc¬ 
ument shall contain a title which shall 
be descriptive of the document and 
which shall identify the party by 
whom the document is submitted. 

(3) The original of all documents 
filed shall be signed at the end by the 
party submitting the document or, if 
the party is represented by an attor¬ 
ney, by such attorney. The address of 
the party or the attorney shall appear 
beneath the signature. 

§44.22 Administrative law judges; powers 
and duties. 

(a) Powers. An administrative law 
judge designated to preside over a 
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hearing shall have all powers neces¬ 
sary or appropriate to conduct a fair, 
full, and impartial hearing, including 
the following: 

(1) To administer oaths and affirma¬ 
tions; 

(2) To issue subpoenas on his own 

motion or upon written application of 
a party; * 

(3) To rule upon offers of proof and 
receive relevant evidence; 

(4) To take depositions or have depo¬ 
sitions taken when the ends of justice 
would be served; 

(5) To provide for discovery and de¬ 
termine its scope; 

(6) To regulate the course of the 
hearing and the conduct of parties and 
their counsel; 

(7) To consider and rule upon proce¬ 
dural requests; 

(8) To hold conferences for settle¬ 
ment or simplification of issues by 
consent of the parties; 

(9) To make decisions in accordance 
with the act, this part, and section 557 
of title 5 of the United States Code; 
and 

(10) To take any other appropriate 
action authorized by this part, section 
556 of title 5 of the United States 
Code, or the act. 

(b) Disqualification. (1) When an 
administrative law judge deems him¬ 
self disqualified to preside over a par¬ 
ticular hearing, he shall withdraw 
therefrom by notice on the record di¬ 
rected to the Chief Administrative 
Law Judge. 

(2) Any party who deems an admin¬ 
istrative law judge for any reason to 
be disqualified to preside or continue 
to preside over a particular hearing, 
may file with the Chief Administrative 
Law Judge of the Department of 
Labor a motion to be supported by af¬ 
fidavits setting forth the alleged 
grounds for disqualification. The 
Chief Administrative Law Judge shall 
rule upon the motion. 

(c) Contumacious conduct; failure or 
refusal to appear or obey rulings of a 
presiding administrative law judge. 
(1) contumacious conduct at any hear¬ 
ing before the administrative law 
judge shall be grounds for exclusion 
from the hearing. 

(2) If a witness or party refuses to 
answer a question after being directed 
to do so or refuses to obey an order to 
provide or permit discovery, the ad¬ 
ministrative law judge may make such 
orders with regard to the refusal as 
are just and appropriate, including an 
order denying the application of a pe¬ 
titioner or regulating the contents of 
the record of the hearing. 

(d) Referral to Federal Rules of Civil 
Procedure and Evidence. On any pro¬ 
cedural question not regulated by this 
part, the act, or the Administrative 
Procedure Act, an administrative law 
judge shall be guided to the extent 
practicable by any pertinent provi¬ 
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sions of the Federal Rules of Civil Pro¬ 
cedure or Federal Rules of Evidence, 
as appropriate. 

§ 44.23 Prehearing conferences. 

(a) Convening a conference. Upon 
his own motion or the motion of a 
party, the administrative law judge 
may direct the parties or their counsel 
to meet with him for a conference to 
consider: 

(1) Simplification of issues; 

(2) Necessity or desirability of 
amendments to documents for clarifi¬ 
cation, simplification, or limitation; 

(3) Stipulations and admissions of 
facts; 

(4) Limitation of the number of par¬ 
ties and expert witnesses; and 

(5) Such other matters as may tend 
to expedite the disposition of the pro¬ 
ceeding and assure a just conclusion 
thereof. 

(b) Record of conference. The admin¬ 
istrative law judge may, where appro¬ 
priate, issue an order which recites the 
action taken at the conference, 
amendments allowed to any filed doc¬ 
uments, and agreements made be¬ 
tween the parties as to any of the mat¬ 
ters considered. The order shall limit 
the issues for hearing to those not dis¬ 
posed of by admissions or agreements. 
Such an order controls the subsequent 
course of the hearing, unless modified 
at the hearing to prevent manifest in¬ 
justice. 

§ 44.24 Discovery. 

Parties shall be governed in their 
conduct of discovery by appropriate 
provisions of the Federal Rules of 
Civil Procedure, except as provided in 
§ 44.*5 of this part. 

§ 44.25 Depositions. 

(a) Purpose. For reasons of unavaila¬ 
bility or for purpose of discovery, the 
testimony of any witness may be taken 
by deposition. 

(b) Form. Depositions may be taken 
before any person having the power to 
administer oaths. Each witness testify¬ 
ing upon deposition shall be sworn, 
and the parties not calling him shall 
have the right to cross-examine him. 
Questions propounded and answers 
thereto, together with all objections 
made, shall be reduced to writing, read 
to or by the witness, subscribed by 
him, and certified by the officer 
before whom the deposition is taken. 
The officer shall send copies by regis¬ 
tered mail to the Chief Administrative 
Law Judge or the presiding adminis¬ 
trative law judge. 

§ 44.26 Subpoenas; witness fees. 

(a) Except as provided in paragraph 
(b) of this section, the Chief Adminis¬ 
trative Law Judge or the presiding ad¬ 
ministrative law judge, as appropriate, 
shall issue subpoenas upon written ap¬ 
plication of a party requiring attend- 
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ance of witnesses and production of 
relevant papers, books, documents, or 
tangible things in their possession and 
under their control. A subpoena may 
be served by any person who is not a 
party and is not less than 18 years of 
age, and the original subpoena bearing 
a certificate of service shall be filed 
with the administrative law judge. A 
witness may be required to attend a 
deposition or hearing at a place not 
more than 100 miles from the place of 
service. 

(b) If a party's written application 
for subpoena is submitted 3 working 
days or less before the hearing to 
which it relates, a subpoena shall issue 
at the discretion of the Chief Adminis¬ 
trative Law Judge or presiding admin¬ 
istrative law judge, as appropriate. 

(c) Any person served with a subpoe¬ 
na may move in writing to revoke or 
modify the subpoena. All motions to 
revoke or modify shall be served on 
the party at whose request the sub¬ 
poena was issued. The administrative 
law judge shall revoke or modify the 
subpoena if in his opinion the evidence 
required to be produced does not 
relate to any matter under investiga¬ 
tion or in question in the proceedings; 
the subpoena does not describe with 
sufficient particularity the evidence 
required to be produced; or if for any 
other reason, sufficent in law, the sub¬ 
poena is found to be invalid or unrea¬ 
sonable. The administrative law judge 
shall make a simple statement of pro¬ 
cedural or other grounds for the 
ruling on the motion to revoke or 
modify. The motion to revoke or 
modify, any answer filed thereto, and 
any ruling thereon shall become a part 
of the record. 

(d) Witnesses subpoened by any 
party shall be paid the same fees for 
attendance and mileage as are paid in 
the District Courts of the United 
States. The fees shall be paid by the 
party at whose instance the witness 
appears. 

§ 44.27 Consent findings and rules or 
orders. 

(a) General At any time before re¬ 
ception of evidence in any hearing or 
during any hearing, a reasonable op¬ 
portunity may be afforded to permit 
negotiation by the parties of an agree¬ 
ment containing consent findings and 
a rule or order disposing of the whole 
or any part of the proceedings. 
Allowance of such opportunity and 
the duration thereof shall be in the 
discretion of the Chief Administrative 
Law Judge, if no administrative law 
judge has been assigned, or of the pre¬ 
siding administrative law judge. In de¬ 
ciding whether to afford such an op¬ 
portunity, the administrative law 
judge shall consider the nature of the 
proceeding, requirements of the public 
interest, representations of the par¬ 
ties, and probability of an agreement 


which will result in a just disposition 
of the issues involved. 

(b) Contents . Any agreement con¬ 
taining consent findings and rule or 
order disposing of a proceeding shall 
also provide: 

(1) That the rule or order shall have 
the same effect as if made after a full 
hearing; 

(2) That the record on which any 
rule or order may be based shall con¬ 
sist solely of the petition and agree¬ 
ment; 

(3) A waiver of further procedural 
steps before the administrative law 
judge and Assistant Secretary; and 

(4) A waiver of any right to chal¬ 
lenge or contest the validity of the 
findings and rule or order made in ac¬ 
cordance with the agreement. 

(c) Submission, On or before expira¬ 
tion of the time granted for negotia¬ 
tions, the parties or their counsel may: 

(1) Submit the proposed agreement 
to the Chief Administrative Law Judge 
or presiding administrative law judge, 
as appropriate, for his consideration; 
or 

(2) Inform the Chief Administrative 
Law Judge or presiding administrative 
law judge, as appropriate, that agree¬ 
ment cannot be reached. 

(d) Disposition, In the event an 
agreement containing consent findings 
and rule or order is submitted within 
the time allowed, the-Chief Adminis¬ 
trative Law Judge or presiding admin¬ 
istrative law judge, as appropriate, 
may accept the agreement by issuing 
his decision based upon the agreed 
findings. 

§ 44.28 Notice of hearing. 

(a) The administrative law judge 
shall fix a place and date for the hear¬ 
ing and notify all parties at least 30 
days in advance of the date set, unless 
at least one party requests and all par¬ 
ties consent to an earlier date, or the 
hearing date has been otherwise ad¬ 
vanced in accordance with this part. 
The notice shall include: 

(1) The time, place, and nature of 
the hearing; and 

(2) The legal authority under which 
the hearing is to be held. 

(b) In accordance with the provi¬ 
sions of section 554 of title 5 of the 
United States Code, a party may move 
for transfer of a hearing on the basis 
of convenience to parties and wit¬ 
nesses. Such motion should be filed 
with the administrative law judge as¬ 
signed to the case. 

§ 44.29 Motions. 

Each motion filed shall be in writing 
and shall contain a short and plain 
statement of the grounds upon which 
it is based. A statement in opposition 
to the motion may be filed by any 
party within 10 days after the date of 
service. The administrative law judge 
may permit oral motions during pro¬ 
ceedings. 


§ 44.30 Hearing procedures. 

(a) Order of proceeding. Except as 
may be ordered otherwise by the ad¬ 
ministrative law judge, the petitioner 
shall proceed first at a hearing. 

(b) Burden of proof. The petitioner 
shall have the burden of proving his 
case by a preponderance of the evi¬ 
dence. 

(c) Evidence. (1) Admissibility . A 
party shall be entitled to present its 
case or defense by oral or documen¬ 
tary evidence, to submit rebuttal evi¬ 
dence, and to conduct such cross-ex¬ 
amination as may be required for full 
and true disclosure of the facts. Any 
oral or documentary evidence may be 
received, but the administrative law 
judge shall exclude evidence which is 
irrelevant, immaterial, or unduly rep¬ 
etitious. 

(2) Testimony of witnesses. The tes¬ 
timony of a witness shall be upon oath 
or affirmation administered by the ad¬ 
ministrative law judge. 

(3) Objections. If a party objects to 
admission or rejection of any evidence, 
limitation of the scope of any exami¬ 
nation or cross-examination, or failure 
to limit such scope, he shall state 
briefly the grounds for such objection. 
Rulings on such objections shall 
appear in the record. 

(4) Exceptions. Formal exception to 
an adverse ruling is not required. 

(d) Official notice. Official notice 
may be taken of any material fact not 
appearing in evidence in the record, 
which is among the traditional mat¬ 
ters of judicial notice or concerning 
which the Department of Labor by 
reason of its functions is presumed to 
be expert: Provided, That the parties 
shall be given adequate notice at the 
hearing or by reference in the presid¬ 
ing administrative law judge's decision 
of the matters so noticed and shall be 
given adequate opportunity to show 
the contrary. 

(e) Transcript Copies of the tran¬ 
script of the hearing may be obtained 
by the parties upon written applica¬ 
tion filed with the reporter and pay¬ 
ment of fees at the rate provided in 
the agreement with the reporter. 

§44.31 Proposed findings of fact, conclu¬ 
sions, and orders. 

After consultation with the parties, 
the administrative law judge may pre¬ 
scribe a time not less than 20 days 
within which each party may file pro¬ 
posed findings of fact, conclusions of 
law, and rule or order, together with a 
supporting brief expressing the rea¬ 
sons for such proposals. Such propos¬ 
als and brief shall be served on all 
other parties and shall refer to all por¬ 
tions of the record and to all authori¬ 
ties relied upon in support of each pro¬ 
posal. 

§ 44.32 Initial decision. 

(a) As soon as practicable after the 
time allowed for the filing of proposed 
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findings of fact and conclusions of law. 
the administrative law judge shall 
make and serve upon each party his 
decision, which shall become final 
upon the 30th da^ after service there¬ 
of, unless an appeal is filed as provided 
in § 44.33 of this part. The decision of 
the administrative law judge shall in¬ 
clude: 

(1) A statement of numbered find¬ 
ings of fact and conclusions of law, 
with reasons therefor, upon each ma¬ 
terial issue of fact, law, or discretion 
presented on the record, and 

(2) The appropriate rule, order, 
relief, or denial thereof. 

(b) The decision of the administra¬ 
tive law judge shall be based upon a 
consideration of the whole record and 
shall state all facts officially noticed 
and relied upon. It shall be made on 
the basis of a preponderance of reli¬ 
able and probative evidence. 

§44.33 Departmental review. 

(a) Notice of appeal Any party may 
appeal from the initial decision of the 
administrative law judge by filing with 
the Assistant Secretary a notice of 
appeal within 30 days after service of 
the initial decision. The Assistant Sec¬ 
retary may consolidate related ap¬ 
peals. Copies of a notice of appeal 
shall be served on all parties to the 
proceeding in accordance with § 44.6 of 
this part. 

(b) Statement of objections. Within 
20 days after filing the notice of 
appeal, the appellant shall file his 
statement of objections to the decision 
of the administrative law judge and 
serve copies on all other parties to the 
proceeding. The statement shall refer 
to the specific findings of fact, conclu¬ 
sions of law, or terms of the order ob¬ 
jected to in the initial decision. Where 
any objection is based upon evidence 
of record, the objection need not be 
considered by the Assistant Secretary 
if specific record citations to the perti¬ 
nent evidence are not contained in the 
statement of objections. 

(c) Responding statements . Within 
20 days after service of the statement 
of objections, any other party to the 
proceeding may file a statement in re¬ 
sponse. 

(d) Existing appeals of pending peti¬ 
tions. The entire record of each pend¬ 
ing petition or appeal within the De¬ 
partment of the Interior shall be 
transferred to the Assistant Secretary 
for decision in accordance with the 
provisions of § 44.35 of this part. 

§ 44.34 Transmission of record. 

If an appeal is filed, the administra¬ 
tive law judge shall transmit the 
record of the proceeding to the Assist¬ 
ant Secretary for review. The record 
shall include: the application; any re¬ 
quest for hearing thereon; motions 
and requests filed in WTitten form; rul¬ 
ings thereon; the transcript of testimo¬ 
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ny taken at the hearing, together with 
exhibits admitted in evidence; any doc¬ 
uments or papers filed in connection 
with prehearing conferences; such pro¬ 
posed findings of fact, conclusions of 
law, rules or orders, and supporting 
reasons, as may have been filed; and 
the administrative law judge’s deci¬ 
sion. 

§ 44.35 Decision of the Assistant Secre¬ 
tary. 

Appeals from a decision rendered 
pursuant to § 44.32 of this part or ap¬ 
peals pursuant to § 44.33(d) of this 
part shall be decided by the Assistant 
Secretary based upon consideration of 
the entire record of the proceedings 
transmitted, together with the state¬ 
ments submitted by the parties. The 
decision may affirm, modify, or set 
aside, in whole or part, the findings, 
conclusions, and rule or order con¬ 
tained in the decision of the presiding 
administrative law judge and shall in¬ 
clude a statement of reasons for the 
action taken. 

Subpart D—Summary Decisions 

§ 44.40 Motion for summary decision. 

(a) Any party may. at least 20 days 
before the date fixed for any hearing 
under Subpart C of this part, move 
with or without supporting affidavits 
for a summary decision on all or any 
part of the proceeding. Any other 
party may, within 10 days after service 
of the motion, serve opposing affida¬ 
vits or countermove for summary deci¬ 
sion. The administrative law judge 
may set the matter for argument and 
call for submission of briefs. 

(b) Filing of any documents under 
paragraph (a) of this section shall be 
with the administrative law judge, and 
copies of such documents shall be 
served in accordance with § 44.6 of this 
part. 

(c) Any affidavits submitted with 
the motion shall set forth such facts 
as w f ould be admissible in evidence in a 
proceeding subject to 5 U.S.C. 556 and 
557 and shall show affirmatively that 
the affiant is competent to testify to 
the matters stated therein. When a 
motion for summary decision is made 
and supported as provided in this sec¬ 
tion, a party opposing the motion may 
not rest upon the mere allegations or 
denials of such pleading. Such re¬ 
sponse must set forth specific facts 
showing that there is a genuine issue 
of fact for the hearing. 

(d) The administrative law judge 
may grant the motion if the pleadings, 
affidavits, material obtained by discov¬ 
ery or otherwise, or matters officially 
noticed show that there is no genuine 
issue as to any material fact and a 
party is entitled to summary decision. 
The administrative law judge may 
deny the motion whenever the moving 
party denies access to information by 
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means of discovery to a party opposing 
the motion. 

(e) The denial of all or part of a 
motion for summary decision by the 
administrative law f judge shall not be 
subject to interlocutory appeal to the 
Assistant Secretary unless the admin¬ 
istrative law judge certifies in writing 
that (1) the ruling involves an impor¬ 
tant question of law or policy as to 
which there are substantial grounds 
for difference of opinion, and (2) an 
immediate appeal from the ruling may 
materially advance termination of the 
proceeding. The allow r ance of an inter¬ 
locutory appeal shall not stay the pro¬ 
ceedings before the administrative law 
judge unless ordered by the Assistant 
Secretary. 

§ 44.41 Summary decision. 

(a) No genuine issue of material fact 
(1) Where no genuine issue of a mate¬ 
rial fact is found to have been raised, 
the administrative law judge may issue 
an initial decision to become final 30 
days after service thereof, unless, 
within such time, any party has filed 
an appeal with the Assistant Secre¬ 
tary. Thereafter, the Assistant Secre¬ 
tary, after consideration of the entire 
record, may issue a final decision. 

(2) An initial decision and a final de¬ 
cision made under this paragraph 
shall include a statement of— 

(1) findings and conclusions, and* the 
reasons therefor, on all issues present¬ 
ed; and 

(ii) any terms and conditions of the 
rule or order. 

(3) A copy of an initial decision and 
final decision under this paragraph 
shall be served on each party. 

(b) Hearings on issues of fact Where 
a genuine question of material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing in 
accordance with Subpart C of this 
part. 

Subpart E—Effect of Initial Decision 

§ 44.50 Effect of appeal on decision; appli¬ 
cation for relief pending appeal. 

(a) Except as may result from proce¬ 
dures set forth in paragraph (b) of 
this section, a proposed decision of an 
Administrator is not operative pending 
appeal to an administrative law judge, 
and a decision of an administrative law 
judge is not operative pending appeal 
to the Assistant Secretary. 

(b) Application for relief pending 
appeal (1) Purpose . The purpose of an 
application for relief pending appeal is 
to give effect to a decision of an Ad¬ 
ministrator or administrative law 
judge until the decision is affirmed or 
reversed on appeal. 

(2) Time for filing. An application 
for relief pending appeal shall be filed 
within 10 days of the decision sought 
to be effectuated. 
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^ (3) With whom filed. If an Adminis¬ 
trator's decision is the subject of the 
application, it shall be filed with and 
li cided by the administrative law 
Jrdge assigned or the Chief Adminis¬ 
trative Law Judge if assignment has 
rot been made. If an administrative 
'law judge’s decision is the subject of 
the application, it shall be filed with 
the Assistant Secretary and shall be 
decided by him. 

(4) Appeal A decision on the applica¬ 
tion for relief pending appeal is not 
subject to appeal, unless the adminis¬ 
trative law judge or Assistant Secre¬ 
tary certifies in writing that (1) the 
ruling involves an important question 
of law or policy as to which there are 
substantial grounds for difference of 
opinion, and (2) an immediate appeal 
from the ruling may materially ad¬ 
vance termination of the proceeding. 
The allowance of an interlocutory 
appeal shall not stay the proceeding 
unless ordered by the Assistant Secre¬ 
tary. 

<5) Contents of application. An ap¬ 
plication for relief pending appeal 
shall comply with applicable general 
requirements of this part, state the 
specific relief requested, and state how 
the applicant meets the criteria set 
forth in paragraph (b)(6) of this sec¬ 
tion. 

(6) Criteria. Before relief is granted, 
the applicant must clearly show that 
(1) the requested relief will not ad¬ 
versely affect the health or safety of 
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miners in the affected mine, and (2) 
there is a substantial likelihood that 
the decision on appeal will be favora¬ 
ble to the applicant. 

(7) Response. All parties to the pro¬ 
ceeding in which the application is 
filed shall have 3 days from date of re¬ 
ceipt of the application to file a writ¬ 
ten response. 

(8) Evidence. An application for 
relief pending appeal or response 
thereto shall ordinarily be decided 
solely by reference to the record as it 
exists at the time the application and 
response thereto are timely filed. 

(9) Hearing. The Assistant Secretary 
or administrative law judge may order 
that a hearing be held on any of the 
issues raised in the application. 

(10) Expedited proceedings. A party 
may request that the decision on relief 
pending appeal be expedited. The re¬ 
quest shall be in writing, addressed to 
the person designated in paragraph 
(b)(3) of this section, and accompanied 
by supporting documents that estab¬ 
lish the party’s claim of exigent cir¬ 
cumstances warranting expedited pro¬ 
ceedings. Service of such requests, 
where possible, shall be by personal 
delivery to all parties; otherwise, serv¬ 
ice shall be by telegram followed by 
registered or certified mail. Parties 
shall have 3 days from receipt of the 
request to file a response. The official 
considering the request may order 
that a hearing be held on any of the 


issues raised in the request. The offi¬ 
cial may order expedited proceedings, 
including expedited schedules for 
briefs and hearing, as he considers ap¬ 
propriate. provided that oral argu¬ 
ment of the appeal shall not be sched¬ 
uled with leas than 5 days’ notice to 
the parties, unless all parties to the 
proceeding consent to an earlier hear¬ 
ing. 

§ 41.51 Finality for purposes of judicial 
review. 

Only a decision by the Assistant Sec¬ 
retary shall be deemed final agency 
action for purposes of judicial review. 
A decision by an Administrator or ad¬ 
ministrative law judge which becomes 
final for lack of appeal is not deemed 
final agency action for purposes of 5 
U.S.C. 704. 

§ 44.52 Revocation of modification. 

Any party to a proceeding under this 
part in which a petition for modifica¬ 
tion of a mandatory safety standard 
was granted may petition that the 
relief granted be revoked due to a 
change in circumstances, because find¬ 
ings which justified the relief are no 
longer valid. Such petition to revoke 
shall be filed with the Chief Adminis¬ 
trative Law Judge for his disposition 
and shall be subject to all procedures 
of subparts C-E as if it were a petition 
filed under §44.10 of this part. 
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